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THE FOUNDATIONS OF THE AUTHORITY OF 
INTERNATIONAL LAW AND THE 
PROBLEM OF ENFORCEMENT? 


Tue subject of this paper is generally regarded as one of the most 
difficult in the whole field of international law and relations—a fact 
of which the author is only too conscious. Even if space permitted 
anything in the nature of a systematic exposition, an international 
lawyer taken up largely with day-to-day affairs may justifiably 
be thought to lack the necessary qualifications for such a task. 

. Nevertheless, things occur from time to time, or situations 
develop, that make it desirable for the practising international 
lawyer to devote some attention to the theory and fundamentals 
of his system, and in particular to the question of its basic autho- 
rity. Such a situation exists in the world today, for international 
law is being subjected to great strains and stresses, and a number 
of disruptive tendencies are at work, tending to impair its authority. 

Now, to the practitioner, the question of the authority of a 
legal system, whether municipal or international, presents itself 
largely as a question of enforcement. A rule or a system has 
authority if it is enforceable, and normally will be enforced. Other- 
wise it has, or may have, comparatively little authority—or if it 
nevertheless does have it, such authority must derive from other 
sources. At this point it is necessary to draw attention to an 
important distinction—one frequently overlooked or blurred— 
between two concepts, namely, that of the binding character of 
a rule or system of law, and that of its authority—a term here 
used in the sense of prestige. To ask what it is that makes a rule 
binding, or from what its obligatory character arises, is not the 
same thing as to ask what it is that gives the rule its authority, 
though there is a connection that will be noticed later. The dis- 
tinction is readily seen in regard to the question of enforcement 
itself. It appears sometimes to be supposed that rules of law are 
binding if, and because, they are enforceable. This view is clearly 
1 This paper was originally delivered as a Public Lecture at King's College, 

University of London on March 17, 1955. 
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incorrect: indeed, it is the reverse of correct, The law is not 
binding because it is enforced: it is enforced because it is already 
binding. Enforcement presupposes the existence of a legal obliga- 
tion incumbent on those concerned. The prospect of enforcement 
is in fact little more than a factor or motive inclining people to 
obey rules that they are in any case under an obligation to obey: 
but it is not itself the source of the obligation. 

On the other hand, it is easy to see that the authority of a 
rule or system (using that term as denoting the sum of the factors 
that confer an adequate prestige on a rule or system of law) is 
very closely connected with the question of enforcement. From 
the practical point of view, almost as much importance attaches 
to the authority of a rule or system of law as to its binding character. 
It might be said that it is its binding character that creates for 
those concerned the obligation to obey the law, but that it is 
its authority that causes them to obey it in fact. 


ENFORCEABILITY AND INTERNATIONAL LAW 


With regard to the actual position concerning the enforceability 
of the international legal system, there has always been a respect- 
able body of international lawyers that has both considered enforce- 
ability to be a necessary characteristic of any system of law, 
properly so called, and has also believed that international law 
possessed this characteristic, even if only in a rough and rudi- 
mentary form. Oppenheim, for instance, whose treatise may be 
cited because it constitutes so very much the practitioner’s Bible, 
so to speak, begins by stating (8th ed., p. 8, § 8) that “‘ a character- 
istic of rules of law is that they shall, if necessary, be enforced 
by external power.’ He then (tbid., p. 10, § 5) defines law as 
“a body of rules for human conduct within a community 


which, by common consent of this community, shall be enforced 
by external power.” 


In support of this dictum, Oppenheim cites Westlake and Travers 
Twiss. He then goes on to express the view that international 
law is a system that is both intended by States to be enforceable, 
and is actually enforceable, if necessary by a process of self-help 
on the part of States. Finally (ibid., p. 14, § 9), he says that, 
subject to the provisions of such instruments as the Charter of the 
United Nations and the so-called Kellogg Pact of 1928, ‘war is 
the: ultimate instrument for defending violated legal rights.” 
Nor are the writers of Oppenheim’s generation alone in, putting 
forward such a view. For instance, so great a modernist as Kelsen 
seems, in one of his latest works, Princtples of International Law, 
published in 1952, to incline towards a similar view. He says, 
on p. 5 of this work, that 
‘€. .. law is a coercive order. It provides for socially organised 
sanctions, and these can be clearly distinguished from a religious 
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order on the one hand and a merely moral order on the other 
hand. As a coercive order, the law is that specific social 
technique which consists in the attempt to bring about the 
desired social conduct of men through the threat of a measure 
of coercion which is to be taken in case of .. . legally wrong 
conduct.”’ 
Later, on p. 14 of the same work, Kelsen points out that in 
decentralised societies (and the international society is such a 
society), enforcement of the law is accomplished through the appli- 
cation of the principle of self-help. The legal order leaves the 
enforcement function to the individuals injured by a delict or 
illegality. He then says: 
** Although in this case the individuals appear to ‘take 
the Jaw in their own hands,’ they may nevertheless be considered 
as acting, as organs of the community.”’ 


He continues: 
** If the principle of self-help prevails . . . the function of 
these individuals is determined by the legal order. . .. If 
they employ force, they enforce the law.” 


Eventually—see particularly pp. 18-89 of the book—Kelsen appears 
to reach the conclusion that, judged by these tests, international 
law is true law because, broadly speaking, it provides sanctions, 
such as the adoption of reprisals, war, and the use of force generally, 
and makes the employment of these sanctions lawful as a counter- 
measure against a legal wrong, but unlawful in all other cases. 
This conclusion—that under international law acts of force of one 
kind or another constitute either an international delinquency, 
or else, if used as a counter-measure against a breach of inter- 
national law, a permitted sanction—is of great significance for 
present purposes. 

Without necessarily subscribing fully to all these views, it can 
fairly be said that up to a comparatively recent date, war, and the 
use of force generally, did constitute in some sense a recognised 
method of enforcing international law; or, more accurately, a means 
whereby in the last resort a dispute between States as to their 
rights could be settled. It was a means of settlement or enforce- 
ment analogous in the international field to the “‘ blood feud ” or 
“ ordeal by battle ’? or single combat, by which, in a more primi- 
tive stage of national societies, disputes between individuals or 
groups were settled—and it has always been the case, and still is, 
that the international society tends to reflect national society at 
an earlier stage of development. 

Nevertheless, this position in respect of war, and of the use of 
force generally, was both equivocal and paradoxical. War, or 
other hostilities or acts of force, strictly settled nothing but the 
question of superior strength. The victor in effect both determined 
the rights of the case and enforced these on the other side. Still 
more paradoxical was the position whereby international law, while 
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legalising and regulating war and the use of force, and indeed giving 
to these elements an essential position in the system as a whole, 
yet professed to be an instrument devoted to promoting peaceful 
and regular intercourse between States, and to be aiming at the 
elimination of war and force as legitimate operations. It is a 
little as if, in the national field, the death penalty was kept, but 
the hangman was punished after each execution—or at least visited 
with social ostracism. As Professor Brierly so aptly said in his 
little book on The Outlook for International Law (p. 21): 
“ To hold at one and the same time that States are bound 
to respect each other’s independence and rights, and yet are 
free to attack each other at will, is a logical impossibility.”’ 


Yet, as he went on to say, that was what “‘ the accepted inter- 
national legal theory ’’? required the international lawyer to hold. 

This particular paradox no longer exists; but, in eliminating 
it, the international society has simultaneously created another. 
There is no need to retail the steps by which, in the period following 
on the first world war, up to date, war has, by a series of measures, 
been divested of its former basic legitimacy and has, on the con- 
trary, been invested with a basic illegitimacy, except in certain 
classes of cases, which can be roughly summed up under the head 
of individual or collective self-defence or action against aggression, 
or breach of the peace, taken under, or consistently with, such an 
instrument as the Charter of the United Nations. 

Now this is, of course, very well, and greatly to be welcomed: 
no one would wish it otherwise. But it has given rise to one curious 
and perhaps unforeseen consequence—for in so far as war, or the 
use of force, was a means, however crude, by which an injured 
State could assert or defend its legal rights, as the case might be 
—then the position now is that international law is less enforceable 
today than it ever has been in the whole of its history—for nothing 
definite or certain has been put in the place of force as a means 
of settlement. 

Here Kelsen’s view may be recalled, that war is either an 
international sanction or an international delinquency. In the 
work cited above, he goes on to point out that the effect of recent 
instruments, such as the Charter of the United Nations—at any 
rate as he and many others interpret it—is to reduce the legitimate 
role of force to self-defence, and counter-action against aggression 
or breaches of the peace. But he makes no reference to one rather 
odd result of this, namely that whereas international law now 
forbids the use of force except as a counter-measure to an illegality, 
it by no means permits it in every case of illegality, but on the 
contrary, confines it to a very limited class of illegalities only. 
One might sum the matter up by saying that the provisions of 
the Charter of the United Nations relating to aggression, breach 
of the peace, and the threat or use of force—at any rate as they 
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are frequently interpreted—go far towards rendering unenforceable 
by direct action the whole of international law, ewcept that one 
part of it that now prohibits resort to war or the use of force 
except in self-defence or to counter aggression. 

If this is the position, then it must be asked how far the inter- 
national society has, in respect of breaches of international law 
generally, provided any new sanction to take the place of the 
former sanctions which, however crude and unsatisfactory their 
operation, did in some sort exist. It is sometimes thought that the 
Charter of the United Nations provides such a substitute, or at 
any rate the beginnings of one, particularly by means of those 
provisions which enable collective action of a forcible kind to be 
taken against aggression or breach of the peace. But this involves 
a misconception as to the scope of these Charter provisions. It is 
not against law-breaking as such that they are directed, but against 
that particular type of law-breaking that takes the form of an act 
of aggression or of committing a breach of the peace. Now it is 
possible to violate a large part of international Jaw in all sorts of 
different ways, and to commit breaches of treaties right and left, 
without ever having recourse to aggression or breaking the peace, 
or even threatening a breach of the peace. 

The position just described has to be qualified in one important 
respect, but that qualification only serves to emphasise the difficulty. 
The Security Council has power under Article 89 of the Charter to 
determine the existence not only of an act of aggression or breach 
of the peace, but also of a threat to the peace, and to take 
consequential counter-action—and therefore if a violation of inter- 
national law occurred of such a character as to constitute, or give 
rise to, such a threat, then, even if no one country was actually 
threatening another, the Council could act. But—and this is the 
point—under this same Article 89 and the rest of Chapter VII, it 
ean only act in order to “‘ maintain or restore international peace 
and security.’ This is not the same thing as acting to settle the 
dispute as such, or to prevent or punish the actual violation of 
international law involved, though indirectly those results might 
in certain cases be achieved. 

Under another Chapter—Chapter VI—of the Charter, the 
Security Council does have certain "functions directed to bringing 
about the pacific settlement of disputes. But under this Chapter, 
these functions are not of an enforcement character. It is 
doubtful whether, on 8 proper reading of these functions, they 
enable the Council to do more than make recommendations with 
a view to the settlement of any dispute. Moreover, they are, in 
theory at least, subject to the same limitation, that the dispute or 
situation shall be one likely to endanger the maintenance of peace 
and security, which is frequently not the case where legal issues 
only are in question. 

The Security Council also has certain functions in regard to the 
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International Court of Justice, to be mentioned in a moment. But 
subject to this point, it would be true to say that the role of the 
Security Council under the Charter is a specialised one. The matter 
could be summed up, broadly, in the statement that the Council 
is there primarily to maintain and enforce the peace, rather than to 
maintain and enforce the law. 

Equally, the powers of the General Assembly of the United 
Nations—wide in the matter of inquiry and discussion—are 
virtually non-existent on the side of settlement and enforcement. 
They depend entirely on the voluntary co-operation of States, and 
can hardly be said to extend beyond the exercise of moral or 
political persuasion and pressure. 

It must, therefore, be concluded that, as things are at present, 
neither of the main political organs of the United Nations can, in 
any but the most qualified sense, be regarded as an instrument for 
the enforcement of the legal rights of States, or the redress of 
legal wrongs generally. 


Toe INTERNATIONAL COURET OF JUSTICE 


There is, however, another organ of the United Nations, of a 
different and specifically legal character, namely the International 
Court of Justice, which, potentially at least, can play a decisive 
part in the enforcement of international law. But the Court can 
only function with the consent of the parties to any particular 
dispute, given either ad hoc for the purposes of that dispute, or 
generally and in advance for all disputes, or for one or more classes 
of disputes, and with or without certain reservations. 

To the extent that States do confer jurisdiction upon the Court 
or some other tribunal, the enforcement of international legal 
rights, and the redress of international legal wrongs, can be said 
to be, in practice, a reality, and perhaps the only reality of that 
kind at present contained in the international legal system. It may 
be objected that the difficulty is only removed a stage further back, 
for it is not enough for a court to adjudicate and give judgment 
—its decisions must also be carried out and, if necessary, imposed 
upon the parties; and it may be said that there is no guarantee 
that the decisions of the International Court, or other international 
tribunal, will be carried out in fact, and that there is no machinery 
for enforcing them if they are not. But while this would be correct 
in a sense, it would give a misleading picture of the position. The 
authority of a decision of the International Court is very great, 
and in practice it is extremely difficult for the parties not to 
accept, or to refuse to act in accordance with such a decision, or, 
indeed, the decision of any other international tribunal to which 
they have submitted their dispute. This is demonstrated by 
experience, for in all the fairly long history of international arbitra- 
tion and adjudication, going back now perhaps 150 years, in the 
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course of which many cases have been submitted to international 
tribunals of all kinds, there have been very few instances in which 
the parties refused to accept the decision of the tribunal, or to act 
in accordance with it—so few indeed that these exceptional cases 
could almost be numbered on the fingers of one hand. 

Nor is it altogether true now, so far as the International Court 
is concerned, to say that no machinery exists for enforcing its 
decisions. Article 94 of the United Nations Charter provides that 
if a party to a dispute fails to perform the obligations incumbent 
on it under a judgment rendered by the Court, the other party may 
have recourse to the Security Council—which is then empowered 
to ‘* decide upon measures to be taken to give effect to the judg- 
ment.” Of course, this only goes part of the way, for the Security 
Council may fail to act, or its action may be ineffective. Still, it 
does constitute in some sort the beginnings of a mechanism for 
the enforcement of international law as such. 

It can be concluded, therefore, that the process of adjudication 
or arbitration by international courts and tribunals, and in 
particular the International Court of Justice, offers a real way by 
which international law, and international rights and obligations 
generally, can find enforcement—a way of which greater use ought 
to be made. Judge Lauterpacht in his book The Functions of Law 
in the International Community, has expressed the view that 
States ought to regard themselves as being under a duty to submit 
disputes to adjudication; for if States are bound by international 
law, as they profess to be, they cannot at the same time set up to 
be final judges or arbiters of what that law is. Only courts can 
do that. But, in the international field, courts can only do it if 
they are allowed to. What then is the present position? It is 
not very satisfactory. Out of some 80 independent States in the 
world today (not all of them, of course, members of the United 
Nations), only about half have signed and ratified the so-called 
‘* Optional Clause’? accepting the compulsory jurisdiction of the 
International Court at The Hague, and then often only with 
extensive reservations. During the ten years of its existence, this 
Court has had far fewer matters submitted or referred to it than 
did its predecessor, the Permanent Court, in the corresponding 
period from 1920—1980; and the number of matters that go to the 
International Court seems to be growing less. Nor does the 
United Nations itself seem particularly eager to use the Court. In 
ten years, the Assembly has only on nine occasions requested an 
Advisory Opinion from the International Court; and the Security 
Council not once. This compares unfavourably with the record of 
the League of Nations. 

It would be interesting to speculate on the reasons for this state 
of affairs, but that would involve going too far afield. 
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PROBLEM OF THE BINDING Force or INTERNATIONAL LAW 


It must be concluded that although the international order may 
have made some attempt at progress in repressing or countering 
that particular type of illegality that consists in armed aggression 
or breach of the peace, it has not yet made much progress in the 
enforcement of international rights and obligations generally, or 
of international law as such. It now frowns on self-help, without, 
however, as yet having put anything in its place. It is obvious 
that such a situation is unsatisfactory. Fortunately, there can be 
set against it not only the fact that international law has never, in 
practice, been more than partly dependent for its authority on the 
possibility of its physical enforcement, but also the principle that 
no system of law depends, or can, in the last resort, depend for 
its authority solely on the chances of enforcement. If it did, it 
could never in practice be enforced. The assumed certainty of 
enforcement in the national society masks the fact that, in general, 
the law does not have to be enforced, not so much because it is 
taken for granted that it would be, but because it commands in 
practice the general assent or tolerance of the community. 

The real foundation of the authority of international law resides 
similarly in the fact that the States making up the international 
society recognise it as binding upon them, and, moreover, as a 
system that ipso facto binds them as members of that society, 
irrespective of their individual wills. 

But this is not the end of the matter. Just as in the national 
society the law would not command the assent of the individual 
unless it were felt to be binding precisely because, and for no other 
reason than that it was the law, so equally international law could 
derive no authority from its acceptance by States as binding, or 
States would not give that acceptance, unless it were felt by -them 
to be in fact inherently binding. There is, however, this difference 
between the national and the international position: in the national 
society, the individual has, normally, no difficulty in accounting 
for his feeling that the law is binding on him—for instance, because 
it has been enacted by the proper authority; whereas it is less easy 
—in fact it is very difficult—in the international field, to say 
precisely what it is, in the ultimate and juridical sense, that makes 
international law a binding system that States have a duty to con- 
form to, and which, moreover, makes that duty a legal and not 
merely a moral or social duty. 

This is the problem that has engaged the attention of many 
learned jurists and great thinkers, and the literature of the subject 
is vast; but if one studies that literature even a little, it is difficult 
to avoid the impression that what is being pursued is a sort of 
will-o’-the-wisp, an ignis fatuus that only recedes further into the 
distance as one approaches it, and that can never actually be 
reached. Consider how the matter might present itself to a stranger 
in these fields of thought. He might begin with the convenient 
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and comfortable proposition, which has commended itself to many 
international lawyers, that the consent of States in one form or 
another, express or tacit, or merely by way of acquiescence, is the 
source of the validity of the rules of international law, in the 
sense of constituting what makes them binding. But further reflec- 
tion would soon convince him that this cannot be so, and that 
while consent may determine the content, scope, and character of 
a given rule, and may be the means of bringing it into operation, 
it cannot per se be the reason why the rule is binding. As Verdross, 
Brierly and others have conclusively shown, it is not consent, as 
such, that creates the obligation, though it may be the occasion 
of it. It is a method of creating rules, but it is not, in the last 
resort, the element that makes the rules binding, when created. 
In short, consent could not, in itself, create obligations unless there 
were already in existence a rule of law according to which consent 
had just that effect. Another way of putting it is to say that 
it is because international law already makes consent a source of 
obligation that obligations can arise from consent. Others have 
put it in the following way: ‘‘ There is a customary rule of inter- 
national law that the consent of the States to a rule makes that 
Tule binding upon them.’’ Be it so; but then, of course, the diffi- 
culty is merely removed a stage further back, and the inquirer 
will have to ask what is the juridical foundation for this customary 
rule itself, and what is it that makes that rule binding. To this 
question it is very difficult to give an answer, or at any rate a 
final answer. It can be said, with Kelsen, that the reason why 
a customary rule is binding is that there is an antecedent and 
still more fundamental legal principle to the effect that “‘ States 
have a duty to go on behaving as they have customarily behaved ”’ 
—but then what is the source of that duty? Or it can be held, 
with Lauterpacht, that the antecedent principle that confers binding 
force on customary rules is one according to which the general 
will of the community must prevail, and there is a duty to conform 
to that will as expressed in customary rules of law—but here again 
a duty is postulated that has itself,-in the legal sense, to be 
accounted for. The point is that, however the matter is put, 
finality can, in the nature of the case, never be attained. The 
discussion merely enters what is known to the mathematicians as 
an infinite regress—a series in which-each proposition is explicable 
in terms of the previous one, and derives its validity from it; 
but this antecedent proposition itself requires to be accounted for 
by a similar process. 

The foregoing circumstances suggest a few simple reflections 
for which no originality is claimed, but which may be helpful to 
those international lawyers who, like the present writer, cannot 
spend a great deal of time on analytical investigation, and must 
take things rather as they find them. 

In the first place, the problem of the ultimate foundation of 
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the binding character of law is in no way peculiar to international 
law. It is a general legal problem, and arises just as much with 
regard to national law as it does for international law. No better 
illustration of this could be given than the one which is to be 
found in Salmond’s Jurisprudence. A man is told he cannot ride 
a bicycle along a certain footpath. He asks why, and is told 
because it is forbidden by a certain by-law. He asks what is the 
authority for the by-law, and is told that it is made under an Act 
of Parliament. But if he asks what is the authority for the Act of 
Parliament, and what is the source of the rule that Acts of Parlia- 
ment have the force of law, there is, and can be, no final answer. 
As Salmond says, no Statute can confer this authority on Parlia- 
ment, for that would be to assume the power that has to be 
accounted for. Whence would that Statute itself derive its 
validity? No doubt the legal force of Acts of Parliament derives 
from the Constitution, written or unwritten. But then it must 
be asked what is it that gives the Constitution legal forcer In 
some countries the Constitution has itself been enacted: but what 
gave that enactment validity? If those who enacted it had the 
legal as distinct merely from the physical, power to do so, whence 
did they derive it, what is the rule of law that conferred the power 
on them, and whence did it derive its validity? And so on. 
Ultimately there can be no answer, or there can only be a series 
of answers, no one of which can be absolutely final. 

The reason why the difficulty is less obtrusive in the national 
than in the international field, is that in the national field the 
interim terms in the series afford a sufficiently satisfying practical 
basis for the obligatory force of the law to make the average 
person feel it unnecessary to go further—for instance, it is usually 
enough that the law has been enacted by the proper method, 
without inquiring what it is that confers legal force on enactment 
by that particular method. In the international field, however, 
there are no interim terms of quite the same kind. The absence 
of any patent and obvious source of obligation, such as might 
exist if there were an international legislature, deprives the inter- 
national jurist of any manifest point at which he can rest, and 
which he can regard as a satisfactory terminal point beyond which 
there is no practical necessity fo go. 

In such a position as this, the international lawyer might well 
take a leaf out of the mathematician’s book when the latter is 
faced with an infinite regress. One mathematical pronouncement 
on the subject? is to this effect: that when the object of any 
search begins to recede in the repetitive fashion of a regress 


“vou may rest assured that you are battering against a 


boundary of possible human knowledge—a boundary which 
manifests itself in that form.” ' 
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The mathematician knows that, if this is the position, no useful 
purpose will be served, nor will any additional knowledge be gained, 
by going beyond the first and second, or, at most, the third term 
of the series; for with the third term, the regress is invariably 
entered. ‘The international lawyer would be justified in adopting 
the same view. For those who favovr the consent theory, for 
instance, there would be little practical object in going beyond the 
proposition that there is an overriding principle of customary 
international law, not itself deriving from consent, but having the 
consequence that the general consent of States to a rule onee given 
or shown to exist, makes that rule binding OF i 3 
tive of its subsequent wishes. For those 
mark of society—the maxim ubi societa$, 
quently postulate the necessity for the: S Ofte in je 
society, there would be no need to go beyond a. propusitionto, 
the effect that if law is a necessity of the international--(¢ OL: any 
other) order, this implies that the law must be binding,,or A) 
serve its purpose. If law is necessary, that. ee lie 
precisely in the need for obligatory rules as between members of a 
society, and it would involve an inherent contradiction to propound 
law as necessary, if it was not also necessarily binding. 
of putting the matter has considerable attractions. Bee! 2 A 

Still further assistance can be derived from the matheffiaticians 
because all mathematics are founded ultimately on a set of 
irreducible axioms and postulates that are not themselves capable 
of mathematical proof. They must either be assumed or find their 
Justification in some non-mathematical field.’ 

It needs but little reflection to see that in precisely the same 
way, juridical science must also rest upon ultimate foundations 
that are themselves incapable of juridical demonstration, for it is 
really self-evident that a thing cannot be proved in terms of itself. 
For this reason, certain jurists, such as Triepel, have urged that 
the ultimate foundation of any system of law must always lie in 
some non-juristic field. This point is, in a sense, elementary—yet 
it is so important to the whole subject that it must be insisted upon. 
The principle involved can be stated as follows: a juridical answer 
to the question why any rule of law is binding, presupposes the 
existence of a fully fledged juridical system in terms of which that 
answer can be given. Thus, to ask this question, not as regards 
a particular rule of law, but with reference to the concept of law 
itself, is necessarily fruitless, for unless law already exists and is 
valid, no juridical answer to the question can be given; while if 
law does already exist and is valid, no answer is necessary. In 
order to give legal reasons why law is valid and binding, it is 
necessary to assume the validity and obligatory character of law, 
or the legal reasons will themselves have no juridical force. Thus 
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the argument is necessarily in a circle, and those who want to 
discover the ultimate reason for the validity of such a proposition 
as, for instance, that ‘‘ law must be obeyed,” have to look beyond 
law in order to do so, and must find the answer in some non- 
juridical ground or field. 

Evidently it is tempting, though perhaps not strictly necessary, 
to do this, and many have done so. The ultimate source of legal 
obligation has been sought in all kinds of fields such as in the 
necessities of society, in what might be called the inherent reason 
of the thing, in the moral or religious order, in what is known 
as natural law, and so on. 

The issue was raised in two striking sermons delivered in the 
Temple Church in January and February, 1955, on the occasion 
of the anniversary of the execution of King Charles I. The theme 
was the same one that so much agitated the men of the Jacobean 
period—the question whether authority is derived from above (the 
<‘ divine right” theory), or conferred by consent from below. 
Whatever the answer to this question may be, as regards the process 
of government, there can be no doubt in which direction the con- 
siderations reviewed in this paper lead, as regards the law—for law 
is revealed as something that has no meaning unless it is external 
to the will of the members of the society in which it functions, as 
something to which those members are subject, and which derives 
its obligatory character from sources that do not rest on consent, 
but rather themselves confer on consent its law-making capacities. 

And the ultimate source of the validity of this law is and must 
be extra-legal. Of the various possible ultimate but non-legal 
sources of the validity of the law, the most satisfactory may well 
lie in a concept very close to that of law, though not itself speci- 
fically juridical—namely that of justice. In a paper read by the 
present writer to the Grotius Society in 1952,5 some observations 
were made about justice, that may be recalled here. Broadly, 
they were to the effect that while everyone was agreed that there 
was a concept known as the concept of justice, there were many 
different views about what was just in practice, and that the 
attempt to do justice, rather than to apply the law impartially, was 
liable to lead, in the long run, to injustice. Law aimed at ultimate 
justice, but achieved it indireetly, by methods the immediate object 
of which was not so much justice as such, but order, stability, 
certainty, and the elimination of that subjective element that 
cannot fail to enter into any attempt to apply justice directly, and 
which often vitiates it. 

But is it not possible to go further, and say that the concept of 
justice itself requires the application of law, and that if law aims 
at ultimate justice, justice for its part requires first and foremost, 
that the law shall be obeyed—for without obedience to the law, 


4 The preacher was Canon Firth, Master of the Temple. 
5 Transactions, Vol. 88, 1952, at p. 145. 
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there can in the long run be no justice? The point is well made in 
a passage from Mclver’s The Modern State: 
“ We obey the law not because we necessarily think that the 


law is just, but because we believe it to be just to obey 
the law.” 


. it is this precept that seems to provide the firmest ground for the 
affirmation that the law, national or international, is binding; and 


the most fundamental, and therefore ultimately the most compel- 
ling, reason for its authority. 


G. G. FITZMAURICE.* 


* Sir Gerald Fitzmaurice, K.0.M.G., is Legal Adviser to the Foreign Office. 


MODERN REAL PROPERTY 


ENGLISH land law has been unfortunate in its textbooks. It has 
given us a vocabulary and a language which, however distasteful it 
may be to the superficial, is unsurpassed in the world of law as a 
vehicle for precise thought. In that language have been written 
learned volumes on conveyancing, some brilliant monographs on 
specific topics, much valuable history and too much pseudo-history. 
But where is its Pollock, its Anson, its Salmond? Not since Littleton 
has there been a serious attempt to isolate its principles from their 
historic origins, to examine them as living contributions to contem- 
porary thought, and to apply them in the construction of a 
systematic analysis of the whole field which would satisfy the 
demands of scientific jurisprudence and prove worthy of the greatest 
system of property law that the world has ever known. 

Since 1925 the literature of land law has been dominated by 
Cheshire’s Real Property, a book on which every teacher relies and 
to which every serious student turns for information and enlighten- 
ment. It has now reached its seventh edition,’ and the new edition 
is very different from its predecessors. There has been much 
rewriting and much new material has been incorporated, including 
an eighty-page appendix on the Rent Acts by Mr. J. B. Butter- 
worth. ‘These changes alone deserve detailed consideration, but 
they are overshadowed in importance by the radical rearrangement 
of the basic material, reflecting a fundamental revolution in the 
author’s attitude to the subject as a whole. This emphasis on 
approach suggests that the time has come to examine the place 
of Cheshire in the literature of the law, and in particular to 
attempt an assessment of its relation to that ideal systematic 
analysis of land law which was indicated in the previous paragraph. 

Much can be learnt of a book’s basic philosophy from a study of 
its table of contents. On that test alone, all previous editions of 
Cheshire—brilliant as they were in exposition—are revealed as little 
more than commentaries upoy section 1 of the Law of Property 
Act, 1925. That section, with its list of legal estates and interests, 
was held out as the foundation of modern land law, and that list 
was used as the key to its exposition. No doubt this was inevitable 
in a book first written in 1924, when the still undigested mass of 
the 1925 legislation overshadowed every discussion on land law. 
But from the start there were difficulties—one thinks of the way 
in which restrictive covenants were to be bandied about in succes- 
sive editions between Terms of Years and Easements, finally coming 
1 The Modern Law of Real Property, Tth ed., by G. O. Cheshire, D.o.L., P.B.A. 


With an Appendix on the Rent Acts by J. B. Butterworth, M.A. London: 
Butterworth & Co. (Publishers), Ltd., 1954, Ixi and 899 and (index) 54 pp. 
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to an uneasy rest in a separate chapter of their own—which might 
have suggested that section 1 is an uncertain guide to basic 
principles. Nowadays we are slowly beginning to realise that 
section 1, and indeed the bulk of the 1925 legislation, neither repre- 
sents, nor indeed materially affects, those basic principles; at best 
it is a series of ingenious devices for unravelling the “‘ ungodly 
ejumble ” into which the conveyancers had got themselves, while at 
worst—with its life tenants masquerading as tenants in fee, and its 
trusts for sale where no sale is intended—it is the apotheosis of 
the legal fiction. But between the first edition of 1925 and the 
seventh of 1954 nearly thirty years have passed; and one wonders 
what harm has been done to the study of land law by this mis- 
placed emphasis on the incidental. 

All this has now gone. A great step forward has been taken. Sub- 
stantive interests in land are now arranged on a classification which 
can claim to be valid in itself and to be independent of the accident 
of legislation—“ the distinction between family interests arising 
under a settlement or a trust for sale and what, for want of a 
better title, are called ‘f commercial interests,” i.e., interests such 
as leaseholds, mortgages and easements, that arise in the ordinary 
routine of business and for the most part are not inevitable parts 
of family endowment schemes” (p. 107). While welcoming the 
recognition of the need for juristic analysis, we must make two 
observations on the analysis itself. In the first place, Dr. Cheshire 
bases his distinction on the “ belief that what may perhaps be 
called the classic law of real property was built up round the 
family settlement.” Historically speaking, this is of course very 
largely true. But it cannot be emphasised too strongly that 
historical causes alone are inadequate grounds for a scientific 
classification of existing legal phenomena. No doubt there are still 
some rules and practices which appear to have history alone as 
their warrant; in such cases each observer must decide for himself 
whether the rule or practice should be discarded as obsolete, or 
whether the fault lies in the observer’s inability to understand its 
full implications. But why risk the charge of obsolescence by rely- 
ing exclusively on history—as here it might be argued that as the 
classic family settlement is dead so a system based upon it is 
therefore out of date—when perfectly *sound contemporary reasons 
can be found for its justification? History should suggest classifi- 
cations and systems, but it must not be allowed to dominate them. 

Dr. Cheshire’s classification seems to be derived from a distinc- 
tion made some years ago between beneficial and commercial 
ownership. That distinction was the result of an attempt to 
analyse the function rather than the nature of ownership, though 
in turn it suggested a classification of interests, implicit in the 
1925 legislation, into commercial and non-commercial interests; 
thus, as a result of the abolition of the lease for life at a rent, 
one may say that the life interest is not generally a commercial 


16 THE MODERN LAW REVIEW oe 19 


interest, whereas the fee simple is. This secondary distinc- 
tion based on function is obviously not entirely satisfactory, 
though it does serve to emphasise that in relation to the 
beneficial functions of ownership the 1925 division into legal 
and equitable interests is of no importance as a basis of 
classification. Unfortunately, Dr. Cheshire has introduced a third 
division, which he calls Absolute Ownership, and he equates this® 
Absolute Ownership to the Fee Simple Absolute in Possession. 
This is surely quite indefensible. It immediately breaks down 
when consideration is given to the fee simple vested in a trustee, 
for whatever meaning may be attached to absolute ownership the 
interest of a trustee must clearly be excluded from it. A more 
serious charge is that this third division cuts right across the 
foundation of the two others, family interests and commercial 
interests. These two divisions are derived from an analysis of the 
function of ownership, whereas absolute ownership brings us 
directly and inescapably into the problem of the nature of owner- 
ship. Dr. Cheshire’s full classification is thus not consistent with 
itself, and we hope he will reconsider it. 

In any event, the classification into Family Interests and Com- 
mercial Interests, or Commercial and Non-commercial interests, 
or Commercial Ownership and Beneficial Ownership, is of no more «e» 
than secondary importance. Every system of ‘and law—every 
system of property law—must stand or fall by its treatment of the 
basic problems of ownership, possession and incumbrances. For 
this reason Williams on Real Property, as edited by Cyprian 
Williams—the best of the pre-1926 books, and still indispensable 
for the study of modern land law—opens with a discussion on the 
Nature of Property and Ownership. Dr. Cheshire, on the other 
hand, uses throughout his book phrases such as ‘* absolute owner- 
ship °? and ‘‘true owner’’ but nowhere does he explain their 
meaning, or attempt to associate them with the technical fabric - 
of English land law. What is more, after reading those parts of 
the book which impinge most closely on the problem of ownership, 
one is left with the uneasy suspicion that Dr. Cheshire has 
deliberately avoided the problem itself, and that this has led him 
into difficulties and ambiguities which even interrupt the clarity 
of his exposition, let alone obscure the foundations of his system. 

The problem of ownership of land is closely, though not exclu- 
sively, linked with the doctrine of estates. Dr. Cheshire deals with 
this doctrine in his Introductory Book, and deals with it 
adequately, though historically, and inevitably briefly. Yet orce 
he passes from the Introductory Book to his exposition of modern 
law he at once jettisons this learning as outmoded and barbaric. 
“ We may safely brave the wrath of the purist and describe a fee 
simple tenant as an absolute owner of the land. It is an affectation 
to dispute the fact.’?? Unfortunately, the law compels us not 
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merely to dispute the fact but to deny it quite bluntly. Apart from 
the trustee-tenant, to whom we have already referred, there is the 
inescapable fact of the disseisor who, if he has disseised a free- 
holder, is himself tenant in fee simple. 

Of much more significance, however, are the Juristic implica- 
tions of Dr. Cheshire’s sweeping statement. English land law 


ehas made no contribution to the legal theory of ownership more 
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striking, more brilliant and of more permanent value than the 
separation of the land from the estate in the land. That this 
separation has resulted in an unparalleled plasticity within the 
sphere of ‘‘ limited ownership ’’—of ‘‘ family interests ’’ and even, 
as regards the term of years, of ‘f commercial interests ’’—is well 
known, and Dr. Cheshire draws attention to this consequence in 
its appropriate place. What seems to be less appreciated is that 
this separation necessarily implies a penetrating analysis of the 
fundamental conception of ownership itseli—of dominium and of 
the fee simple ar.the nearest equivalent to dominium in English 
land law. By distinguishing the land from the estate, English land 
law has shown conclusively that even within a society as indi- 
vidualistic and as legalistic as England in the nineteenth century, 
ownership is not a necessary legal concept. The problem of owner- 
ship remains, but it is not a legal problem; it is the concern of the 
politician, the economist, the sociologist, the moralist, the 
psychologist—of any and every specialist who can contribute his 
grain to the common heap. Ultimately the philosopher will try 
to unify this shifting mass into a coherent whole. That he has 
failed in the past to achieve an acceptable synthesis is not to be 
wondered at, for the mass is constantly changing from age to 
age, perhaps even from year to year. The lawyer, naturally, has 
his contribution to make, but as the problem is not even funda- 
mentally a legal problem, the final solution does not lie with him. 
He is concerned with ownership only insofar as it produces conse- 
quences within the sphere of his own special technique, roughly 
indicated by the ideas of legal rights and legal duties. The sum 
total of those legal rights and duties which inhere at any one time 
in any one possessor—or tenant—of land is his estate, but whether 
the possessor is also the owner, in the wider field of philosophy, 
cannot be determined by the lawyer or by the art which he 
practises, for the estate, even the fee simple, does not give the 
complete data necessary for the formulation, let alone the solution, 
of the ultimate problem. This isolation of the legal problem, 
crystallised out in the estate, has also, for the lawyer, solved the 
problem of continuity and permanence in an ever-chanping society. 
The content of the estate may vary with the centuries—the legal 
rights and duties of today may differ in detail and in emphasis 
from those of yesterday—but the estate itself remains unaltered. 
Thus it is that the estate has been able to satisfy the legal needs 
of a feudal society as fully as those of the age of reason, of the 
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sentimental liberalism of the nineteenth century as of the amoral 
decadence of the Welfare State. This is no mean feat; it may well 
indeed be the supreme achievement of western thought in the 
sphere of property law. Yet this it is that Dr. Cheshire discards in 
a single sentence. He prefers to throw back the experience of 
centuries into the shifting sands of ownership. 

We think we can guess why. The jurists of the nineteenthe 
century ignored English land law; it was outside their Roman, 
continental, experience; it was medieval, gothic and therefore 
barbarous. At the same time, the great legal historians made it 
their happy hunting ground, and history cast upon it an iron grip 
which has not yet been relaxed. So, Cyprian Williams, the friend 
of Maitland, treated the problem of land ownership as an exclu- 
sively historical problem. The concept of the estate was shown 
to have originated in the universality of feudal tenure, and with 
this historical demonstration he was content. Then came the 
seeming revolution of 1925 and a healthy, though sub-conscious, 
urge to escape from the meshes of history; if the estate depends on 
tenure, and tenure is obsolete, why should not the estate also be 
abandoned to the museum of history? To this must be added the 
emergence of some pseudo-history—especially the myth that ‘‘ the 
King was the owner of the land in the true sense of the word, and 
he was the sole owner.” * There is no foundation or authority for 
this statement in the books. If it were valid, we should expect 
the dominium of the King’s demesne to be treated differently from 
the estate of a private person; but as far as we know the royal 
demesne land was always conceived of as being within the ambit 
of the doctrine of estates—the King himself held his land in fee 
simple, though he did not hold it “of”? another. Nor is the 
statement in any way a necessary corollary of the doctrine of 
estates, or even of the doctrine of tenure. The truth is that words 
such as “f ownership” and its derivatives are not part of the 
language of land law, and in consequence sentences such as the 
one we have cited have strictly no legal meaning at all. This, of 
course, is a necessary postulate in a system of law which does not 
accept ownership as a legal concept. Yet to propound such a 
statement as having some technical meaning at once leads to the 
criticism that it no longer cofresponds to truth, and that in conse- 
quence the concept of the estate, its derivative, is necessarily 
obsolete.‘ 


3 p. 18. 

“A similar, ee perhaps more venial, misuse of words is to speak of the 
“ownership ’’ of an estate, of an ‘‘ estate owner,’’ and the like. One can no 
more *‘own’’ an estate than one can ‘‘own’’ a right. An estate is vested in 
a tenant; the tenant ın fee is seised (or See if you prefer) of land for 
an estate in fee. To deny ownership of land but to accept ownership of an 
estate in land is merely to push back one stage the problem of ownership— 
perhaps the first eee in an infinite regress—and 1s bound to create diffi- 
culties of analysis. It leads, for instance, to the peculiar view (accepted 1$ 
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Once we free ourselves from the strait-jacket of Roman 
ownership—a ‘‘ crude, isolated but necessarily complex, notion ” 
as Professor Lawson has called it '—it is not difficult to see that 
the estate concept is still valid even when removed from the 
historical context of tenure, just as the word tenant is equally 
significant as a description of the person who possesses or holds 
land whether or not he holds it ‘‘of’’ another. A complete 
analysis of ownership would necessarily distinguish between owner- 
ship of land and ownership of chattels, for land has the unique 
feature of indestructibility, and it is this unique feature which 
makes the estate concept singularly appropriate and helpful. We 
would go further and suggest that the concept is equally appro- 
priate to chattels, and would have been equally helpful in that 
branch of law had the nineteenth-century lawyers appreciated its 
value and significance. It would still be a useful piece of research 
to investigate from this point of view the history of chattel law; 
the use of such concepts as general and special property seems 
to suggest a movement towards a doctrine equivalent to that of 
the estate in land which was perhaps prevented from growing only 
by the spread of continental ideas by the jurists of the nineteenth 
century. 

Nor would it be difficult to illustrate the practical consequences 
of the separation of the estate from the land, and of the contem- 
porary tendency to ignore it. One example must suffice; we will 
take it from the first of the recent Mortmain cases.* Had the 
attention of the court been drawn to the distinction between the 
land and the estate in the land, it would have had no difficulty 
in deciding that the Mortmain and Charitable Uses Act, 1888, 
actually meant what it says—that an alienation in mortmain works 
a forfeiture of the land itself, and not of the estate alienated— 
not even of the estate vested in the grantor. That is why an 
unfortunate definition clause, which obscured the distinction, had 
to be removed by the amending Act of 1891. That, too, is why 
in the old cases a distinction was drawn between alienations which 
were and alienations which were not, alienations in mortmain. To 
impose the penalty of loss of the land itself upon the grant of a 
short term of years would clearly be contrary to the intention of 
the statute, for the threat of the dead hand can have no relevance 
to a temporary arrangement. 

More insidious, but ultimately more dangerous, is the modern 
tendency to replace the language of estates by the language of 


seems by Dr. Cheshire—see p. 123) that the 1947 Planning Act has trans- 
formed the tenant in fee into ‘‘ the owner of the fee simple in the use of 
Blackacre as a private dwelling-house.’’ Bearing in mind that ‘‘ ownership "’ 
includes the right to use, and that a fee simple includes the right to use, this 
definition becomes ‘‘ one who has the right to use the right to use the use of 
Blackacre as a private dwelling-house,” and the tautology 1s at once apparent. 

5 The Rational Strength of English Law, p. 85. 

6 Morelle v. Waterworth [1955] 1 Q.B. 1. 
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ownership. We have drawn attention elsewhere” to this practice 
as it is reflected in the law reports, beginning during the fifties of 
the last century—significantly after Austin’s journey to the Con- 
tinent in search of jurisprudence. The use of the word ‘* owner ’’ in 
various statutes of the present century is no doubt an extension 
of this practice, but in part at least it is due to the new species of 
administrative lawyer whose expansionist policy is better served 
by the ambiguity of popular phrases than by the language of 
precise thought. On the negative side, lack of understanding of 
the concept of the estate has led to curious results. The courts 
have refused the title of estate to the statutory tenancy,*® while the 
licensed possessor is denied even an interest in the land in which 
he is interested °; yet if words mean anything at all, the statutory 
tenancy and the interest of the licensed possessor are, while they 
last, as fully entitled to be called estates as the estate in fee simple. 
Inevitably ambiguity of language leads to ambiguity of thought. 
No better illustration could be given than the passage on p. 557, 
where Dr. Cheshire examines the substantive consequences of a 
mortgage by demise. The passage is too long to give in full. 
Suffice it that it contains these sentences—‘‘ The proviso for cesser 
still makes it appear that the penalty for non-payment on the 
contractual date is the transfer of absolute ownership to the mort- 
gagee ’’ (surely a misstatement in any event), and “‘It has been 
doubted, however, whether the mortgagor is also the owner in 
equity of the mortgaged property, as he was before 1926.” If 
the reader will translate the whole passage into accurate legal 
English he will quickly discover that the doubts disappear into 
thin air. 

Inevitably, the obscurity becomes most evident, and most per- 
nicious, when Dr. Cheshire discusses those topics which raise directly 
the basic problems of ownership—proof of title, and the Limitation 
Act. Proof of title is dealt with (necessarily briefly) on pp. 648-644. 
The passage opens in the language of ownership. ‘* The first and 
main duty of the vendor is to prove that he is the owner of what 
he has agreed to sell. . . he is deemed prima facie to have discharged 
this duty if he can show the history of the ownership for not less 
than a certain period . . . now fixed at thirty years for open con- 
tracts.” It then changes to the language of estates. ‘f... thirty 
years is the minimum period. ... If the documents which he 
produces show that the legal estate is new vested in him, he cannot 
be asked to show what dispositions of the land were made more 
than thirty years ago, but if the documents do not clearly prove 
that fact, then he is bound to establish it, even though the proof 
may necessitate abstracting documents more than thirty years old.” 
We cannot pause to investigate the meaning of this last sentence, 


7 ‘* Terminology and Title in Ejectment "’ (1040) 66 L.Q.R., p 376. 


8 Cheshire, p 847. 
» p. 863. 
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though we guess that its obscurity is due to the use of the phrase 
“the legal estate ’’ as though it were identical with ownership. 
Our concern is with the first sentence. Clearly, if I own today it 
is irrelevant who owned thirty years ago. Equally clearly, if my 
ownership today cannot be proved without relying on the owner- 
ship of thirty years ago, that ownership in its turn cannot be 
proved without going back a further thirty years, and so on ad 
infinttum—unless of course there is some magic in the period of 
thirty years which creates a prescriptive ownership and which 
nobody has yet discovered. Hence we must assume—as Dr. 
Cheshire seems to admit—that in normal cases proof of ownership 
can never be more substantial than prima facie proof. We are 
thus drawn to the conclusion that English land law is based upon 
an ownership which is incapable of precise demonstration. 

We cannot believe that our land law is so intellectually barren. 
Let us restate briefly the position, using words which have a precise 
legal meaning and eschewing popular, non-legal ambiguities such 
as ownership. One aspect of an estate is that it represents the 
tenant’s title to the land which he possesses. Possession itself is 
a root of title—if I prove that I am in possession, that in itself is 
infallible proof that an estate is vested in me. If I further show 
that I obtained my estate by grant from Smith, that is infallible 
proof that I have a title to the land originating at the very least 
in Smith’s possession. All titles are thus ultimately based upon 
the fact of possession. All titles are thus capable of precise proof. 
But though there can be only one estate in the land, that of the 
tenant in possession (we ignore derivative estates such as rever- 
sions and remainders), there can be many titles, competing and 
conflicting titles, each based ultimately on possession and ranking 
in order of legal value in accordance with the order in time of 
that ultimate possession. Against this background of relative 
titles, the practice of conveyancing is seen to be both apt and intel- 
ligible. No one title can be shown to be superior to all other 
possible titles. But to show that possession has been enjoyed under 
one title for a long period of time—say sixty years, or (under 
modern statutes) thirty years—is to establish a factual presumption 
that that particular title is not likely to be challenged in the 
future. This business-like attitude of the conveyancers is itself 
sufficient to show that English land law is based upon the doctrine 
of relativity of titles rather than on the theory of ownership of 
land. No doubt it was his failure to weigh this practice against 
the careless utterances of some nineteenth-century judges that 
helped the late Sir William Holdsworth—a very great lawyer—in 
his History to assume that the doctrine of relativity had been 
abandoned in favour of ownership, a heresy which he subsequently, 


though grudgingly, recanted.*° 


10 Compare (1940) 46 L.Q.R., p. 479-—‘‘ The medieval principle of the relativity 
of titles’’ still holds—with e.g., H.H.L., VII, p. 62. 
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It will be observed that the conveyancing practice as to proof 
of title is not directly affected by the Limitation Act, 1989, the 
reason being that the negative operation of that Act, combined 
with its lenient treatment of reversionary rights, makes it impossible 
ever to prove the non-existence of some superior title continuing, 
say, as a reversion on a forgotten long lease. Proof of title is 
concerned with the status of one given title in relation to all other 
possible titles. Limitation simply affects the validity of one title 
in relation to another specific title, both being shown to exist by 
ordinary methods of proof. Yet though it deals with a separate 
problem, the Act is clearly relevant when discussing the problem 
of ownership. Now the present rules of limitation contain many 
obscurities, especially in relation to terms of years, and the 1989 
Act has added to their number by its attempt to incorporate the 
highly questionable doctrine of Trustees, Executors and Agency 
Co., Ltd. v. Short.!! But at least in relation to freehold interests 
the general principles are clear, and those general principles neces- 
sarily postulate the doctrine of relativity of titles. A disseisor 
acquires an estate in the land by virtue of his seisin, and this estate 
represents his title to the land. The disseisee, being no longer 
seised, has no estate, but he retains a title to the land which can 
be enforced by entry or action. If he fail to enforce his title within 
the period of limitation, his title is extinguished, and the title of 
the disseisee thus becomes indefeasible as against the disseisor 
(though not necessarily as against all others, for there may be 
outstanding an earlier title not yet extinguished by the Act). There 
is thus no ‘“‘ parliamentary conveyance ’”’ of either estate or title 
from disseisee to disseisor. 

Any attempt to express these doctrines in terms of ‘“‘ true 
ownership ’’ is bound to create difficulties, and Dr. Cheshire, master 
of exposition though he is, has not succeeded in avoiding them. 
Both the words ownership and title are constantly occurring, but 
there is no hint as to their meaning, or their relation to each other : — 
is ownership a title? if so, are there titles which are not ownership? 


11 (1888) 18 App.Cas. 798. This was an appeal from Australia at a time when 
titles could easily be traced back to the orginal Crown grant, and in such 
circumstances the emotional appeal of ownership proved irresistible. But the 
technical basis of the decision—that after the squatter ‘‘ abandoned posses- 
sion’ there was nobody whom the plamtiff could sue—is surely untenable. 
Since when has it been a defence in ejectment to plead *‘ not now seised '’? 
There was no reference to the availability of substituted service. Nor was 
there any reference to the fact that the tation Acts were based on the 
barring of the remedy; that the plaintiff's remedies were either action or 
entry; and that neither remedy had been pursued within the statutory period. 
It would be interesting to know what would have happened if the defendant 
had ‘‘ abandoned possession.’’ Would the squatter’s possession have revived? 

The 1989 Act (s. 10) adds to the confusion by mtroducing a new concep- 
tion of ‘‘ adverse possession ° which seems based on prescription rather than 
limitation. There is never anybody ‘‘in whose favour the period of limita- 
tion can run.” Fortunately, in a congested country hke England, by contrast 
with the Australia of the nineteenth century, the pomt is likely to remain 
academic. 
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what then are they? On page 770, we are introduced to X as 
the person who is in the course of obtaining a possessory title.”’ 
X, we are told, has a ‘* transmissible interest in the land.” He 
is then contrasted with the “true owner,” and we gather that 
while X may abandon possession, the ‘‘ true owner” cannot. 
, Later,’ there is a section dealing with ** The Nature of the Title 
acquired under the Statute.” Dr. Cheshire begins by saying that 
the Statute “‘ leaves the occupant with a title gained by the fact 
of possession, and resting on the inferiority of others to eject him.” 
He gets a ‘‘ good possessory title.” ‘* Thus, he will be tenant - 
pur autre vie if the person against whom time has run was a tenant 
for life under a settlement.’ (With respect, he will be tenant in 
fee, for he is a disseisor.) ‘‘ If he dispossesses a tenant for years 
he is entitled to retain possession until the period fixed by the lease 
expires.” But nowhere are we told what the disseisor acquires 
when the person disseised is an ordinary tenant in fee. Does he 
become the “‘ true owner’’? Apparently not, for “ though he 
acquires an interest equal in size to that of the former owner, he 
does not acquire the very interest itself... it is a heresy to say 
... that the effect of twelve years’ adverse possession is ‘ to make 
a parliamentary conveyance of the land to the person in posses- 
sion.’ ”?” It would be interesting to know what the beginner makes 
of all this. 

Passing from ownership and possession to the incumbrance, the 
third of the basic concepts suggested in an earlier paragraph of this 
essay, the problem here is less one of accurate exposition than of 
systematic treatment. It is a matter of some interest that no 
systematic analysis of this concept exists—partly no doubt because 
of the haphazard way in which the various particular incumbrances 
have emerged, partly because of the eighteenth century’s emphasis 
on property rights at the expense of duties, and partly (if not 
mainly) because the jurists have paid inadequate attention to 
English land law. Against this background of neglect and mis- 
directed effort it is not surprising, though it is still to be regretted, 
that the best of the current books has made no attempt to fill the 
gap. Dr. Cheshire deals with incumbrances in Book I, Part II 
—Commercial Interests. The first chapter deals with leaseholds. 
Then follow chapters on Easements and Profits, Restrictive 
Covenants, Rentcharges, and finally Mortgages. Each chapter is 
excellent in itself, but the thoughtful student will inevitably emerge 
with his conviction strengthened that land law is little more than 
a heterogeneous collection of rules of thumb. 

Many lawyers no doubt would accept this conclusion, and even 
insist that it is sufficient as well as correct. To them, land law— 
they would prefer the obsolete and misleading term, Real Property 


12 p. 780. 
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—is little more than an introduction to conveyancing, and convey- 
ancing is not a science, with its implication of principle, consistency 
and unity, but an art built up from the debris of centuries of 
practice, legislation and tradition, the product of ingenuity out 
of chaos. Academic discussions—say, of ownership—are of no help 
in the drafting of tax avoidance schemes. The very word ** owner- 
ship ” has been used for something like a century by judges and ° 
legislators; that it is a word not capable of precise definition in 
the sphere of land law merely indicates that to a conveyancer it 
is not a concept requiring precise thought. Dr. Cheshire seems to 
accept the foundation of this view. In his first sentence he tells 
us that ‘‘ The main object of embarking upon the study of real 
property is... to fit oneself for the art and practice of convey- 
ancing ”. We cannot, however, believe that he could also accept 
the defeatist conclusions which can too easily be drawn from this 
premise. Yet to begin by assuming that land law is the “* hand- 
maiden to the law of conveyancing,” ®© rather than a subject 
worthy of study in its own right, must inevitably increase the 
difficulties of analysis, and we would suggest that here lies the clue 
to some at least of Dr. Cheshire’s obscurities. 

No one, of course, will deny that much substantive law has been 
secreted in the interstices of conveyancing. The same is at least 
equally true of the law of contract. Indeed, the whole law of 
contract is entirely dependent on the making of agreements, where- 
as, even if conveyancing were to be abolished overnight, there 
would still remain vast tracts of land law practically unaffected 
by the change. Yet this complete dependence of contract law on 
the making of agreements has not prevented the’ emergence of a 
solid, coherent body of substantive law which has been, and is, 
studied systematically. The one difference is that most contracts 
are drafted by laymen, whereas conveyancing is the monopoly of 
the lawyers. Must land law wait for a systematic investigation 
until that monopoly be broken? Again, conveyancing is essentially 
a technique, a process akin to the procedure of litigation. It is 
still fundamentally true, to adapt Dr. Cheshire’s opening words, 
that ‘‘the main object of embarking on the study of the law of 
tort is... to fit oneself for, the art and practice of litigation.” 
Everyone recognises the tremendous developments, the almost 
revolutionary progress, that has taken place in the law of tort 
since the abolition of the forms of action allowed us to disentangle 
the substantive law from the technique of procedure. Must the 
landlawyers simplify even further their own particular technique 
of conveyancing before being permitted to share in the intellectual 
advances enjoyed by their brothers of the common law? But this 
is a big subject. Suffice it to say that in view of the changed 
attitude during the last century in every other basic branch of law, 


13 p. 3. 
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the onus of proof lies heavily on those who assert that land law 
alone must be deprived of the beneficent spirit of the Judicature 
Acts. 

We are very conscious that it is unfair to direct this fire of 
criticism against Dr. Cheshire alone. He suffers the penalty of 
eminence; to many of us modern land law and Cheshire are almost 
synonymous. But our real concern is with the present position 
of land law studies and with the neglect into which its basic 
principles have fallen. Before 1926, we relied, and not in vain, 
on the works of the old conveyancers, men like Challis, Williams 
and Lightwood. These great men spent their years of practice 
in the very heart of land law, and their experience, and that of 
their generation, gave us deep-thoughted books and the culminating 
virtuosity of the 1925 legislation. Today their successors in 
Lincoln’s Inn live in a world in which the centre of gravity has 
changed; much, too much perhaps, of the time of the best legal 
brains is spent in circumventing the planner and the tax-gatherer, 
worthy objects no doubt, but ephemeral, and on the periphery of 
things, scarcely likely to direct their thoughts to the basic problems 
of property law. For the systematic study of these basic problems 
we must now for the first time look to the new race of academic 
lawyers. Hitherto, having no separate tradition of their own, the 
tiny band of academic land lawyers have been content to follow the 
example of the practitioners, into whose shoes indeed too many of 
them hope to step.“ Will they accept the responsibility that is 
inevitably theirs? Professor Lawson, in his recent Hamlyn 
Lectures, has shown something of the harvest that can be garnered 
by a jurist who is prepared to give sympathetic attention to English 
land law. Dr. Cheshire has had the courage and the vision to 
change the shape of his textbook, after almost thirty years of 
unrivalled success, at the behest of an essentially juristic analysis. 
Perhaps the renaissance has already begun. 


A. D. HarGreaves.* 


14 ånd can one blame them? What future is there for the young lawyer who 
1s prepared to devote his life to the study of the basic principles of land law? 
How many Chairs in Land Law are there? What encouragement is given 
to its academic study? 

* Barber Professor of aw in the University of Birmingham. 


THE CORE OF A CONTRACT 


Devin J. in Smeaton Hanscombe & Co., Ltd. v. Sassoon I. Setty 
& Co. (No. 1)? has provided us with a definition of a ** fundamental ° 
term ” of a contract, in further development of this, by no means 
new, conception. He has also provided an illustration of such a 
term, and a statement of principle concerning the effect of a breach. 
The application so far is to protective clauses which attempt to 
exclude liability for breaches of contract, but it may have other 
applications, for example, to mistake in formation of agreement. 

There is, however, in this decision no attempt to survey the 
field, or to deal with cases which may be in conflict. There are 
such cases, and a statutory provision, and, in consequence, the 
matter deserves attention, for it is believed that the development 
of the idea would be beneficial. 

What would appear at first sight to be the greatest difficulty 
is probably the least, namely, the decision of L’Estrange v. 
Graucob* and a problem that that case suggests. It will be 
recalled that the plaintiff had agreed to buy a slot machine which 
failed to function, and she sought recovery of her money. The 
defendants relied on an express clause in the contract which 
excluded both express and implied conditions and warranties, but 
adding ‘* except so far as stated herein.” The court accepted that 
clause as effective to relieve the defendants of liability in respect of 
the slot machine’s failure to work, and the fact that it could not be 
made to work. It will be observed that the clause used in that 
case contained a self-contradiction, since it purported to exclude 
(inter alia) express terms, yet it excepted from that exclusion 
“ terms stated therein.’ Provided that that document represents 
the whole of the terms agreed (as to which there seems to be no 
doubt) it does not in fact exclude express terms. This fact seems 
to have been overlooked, and the case proceeded on the basis that 
express conditions were excluded. In consequence the decision is 
generally regarded as authority for the proposition that such 
exclusion of express terms i$ possible and permissible legally, an 
interpretation that is strengthened by the court’s having spoken of 
the term used as having closed the gap left by Andrews v. Singer,’ 
where there was a clause which did not purport to do more than 
exclude implied terms. Does this mean, then, that a man can 
contract to supply a slot machine, and, by an appropriate clause, 
shed any hability for delivering an unworkable thing, or a dustbin, 
or a piece of scrap-metal? It is not enough to say that if he delivers 


1 [1958] 1 W.L.R. 1468. 
2 [1934] 2 K.B. 894. 
3 [1984] 1 K.B. 17. 
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scrap-metal, or anything else not looking like a slot machine, he has 
not performed his contract and can be sued for breach, because 
if he can perform it by delivering a piece of metal looking like a 
slot machine, but which will no more function like one than scrap- 
metal would, the customer is in no better position than if scrap- 
metal had been delivered. 

It is judged to be an injustice that any clause could protect a 
supplier from liability for supplying a useless article. The supplier 
should be fixed with liability, whatever form of clause he devises, 
to supply something that not only looks like the thing it is intended 
to represent, but is also of a construction that can be made to func- 
tion, by a competent person, in the capacity normally expected of the 
thing, and, moreover, can be made to function without extensive 
work or expense on it. There may possibly be a case where the 
buyer takes a chance, and says, in effect, ‘I will have that,” 
referring to a specific thing before him, so that no liability accrues 
to the supplier in respect of defects. But even this type of case is 
not necessarily one where there is no liability, as suggested below. 
Subject to the possible exception where it is clear that the buyer 
is taking a chance, L’Estrange v. Graucob * ought to be prevented 
from acting as a charter for suppliers who are completely indifferent 
to the real wants of their customers. In view of what has been 
said above about that case this should not be difficult, and it may 
be added that the decision does not go so far as to approve the 
delivery of a different kind of thing, subject to what may be meant 
by difference in kind. 


CONDITIONS AND FUNDAMENTAL TERMS IN SALE OF GOODS 


In considering whether the power to exclude lability for breach of 
conditions and warranties may be limited in some way, we have a 
further difficulty to meet in the form of section 18 of the Sale of 
Goods Act, 1898, where the sale is by description. That section 
enacts that in a sale by description the description is a ‘f con- 
dition.” If L’Estrange v. Graucob, as commonly interpreted, is 
right in asserting that conditions may be excluded, including even 
express conditions, then there is here a ground for arguing that the 
conditions concerning description may be excluded, and all pro- 
tection such as is being sought will be gone. This difficulty is made 
the greater by the decision of Wallis Sons & Wells v. Pratt & 
Haynes,* where the House of Lords adopted the dissenting judg- 
ment of Fletcher Moulton L.J. in the Court of Appeal (infra). That 
learned Lord Justice defined a breach of condition as ‘f a substantial 
failure to perform the contract ’’ in one passage, and as “‘ a total 
failure ’? in another passage, and there seems little doubt but that 
a condition was regarded as something as fundamental as anything 


4 [1911] A.C. 804. 
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can be. Since, in the light of the new decision, it will be sub- 
mitted that there is a distinction between the true fundamental 
term and a condition, in addition to the distinction between 
conditions and warranties, there is room for difference of opinion. 

The problem is one, commonly encountered, of the relationship 
between matters of degree and matters of limits. Lf a man promises 
to deliver seed to a farmer, and he sends nothing at all, clearly 
there is a breach of contract. We do not need to speak of the 
breach of a condition; indeed we can hardly do so if the term 
condition means a term of the contract. For, nothing having been 
done, terms relating to the performance have no source of life. 
The limit between non-performance and performance has not been 
crossed. If the supplier sends something wholly alien to the con- 
tract, e.g., a load of turf, we can still say that the limit between 
non-performance and performance has not been crossed. In the 
first case the dog has not come out of his kennel, in the second case 
he has come out but gone off in the wrong direction. These are 
clear examples of the concept of a fundamental breach in the 
narrowest sense. The difficulty arises when the dog comes out of 
his kennel and starts off in the right direction but does not arrive. 
If a farmer orders seed by the description ‘f common English sain- 
foin ” and he receives some other sort of seed, is this a case where 
we can say that there has been a degree of performance but not 
full performance, or is it one where the limit of non-performance 
has not been stepped over? If we say that there has still been a 
fundamental breach in the sense of non-performance, as distinct 
from breach of a condition or warranty, we must not only explain 
away section 18 of the Sale of Goods Act to the effect that words of 
description are conditions, but we must then seek a way of limiting 
the word ‘‘ condition ”? to such matters as time and place of 
delivery; method of packing or transport; failure to comply as to 
quantity, particularly in instalment contracts; of which we have 
such examples as Re Moore & Landauer” (tins packed in cases of 
twenty-four instead of thirty); Manbre Saccharine Co. v. Corn 
Products * (promise to send goods in 280lb. bags but sent in 220 and 
140Ib. bags); Bettini v. Gye’ (missing four out of six days’ rehearsal 
held not to be breach of condition); Maple Flock Co., Ltd. v. 
Universal Furniture Products? (Wembley), Ltd.* (one instalment of 
goods out of a large number found to be slightly under quality by 
chemical analysis held not a breach of condition). 

It may not be too difficult to limit the concept of a condition 
in this way if we consider for a moment that there is an element of 
contradiction in the idea that conditions can be excluded by express 
terms. We know from Andrews v. Singer that words of descrip- 
tion are express terms (said to be “‘ conditions ’’), and we may well 
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ask: if a man can by words of description expressly promise some- 
thing, how can he at the same time by another express condition 
rid himself of liability to perform that promise? The two terms 
are self-contradictory. One solution would be to treat such a 
contract as a nullity and allow either party to recover what he has 
paid or transferred, but the law leans against declaring contracts 

eto be meaningless.’ There is no doubt that in Wallis v. Pratt 
the various courts before whom the case was argued were invited to 
say that the clause in the contract could exempt the sellers from 
liability for breach of the term as to description, and though the 
House of Lords rejected that, they did so, not because it was not 
possible to do that, but because the words used were not apt. But 
the House of Lords did not go on to say what the position would 
be if the words were apt, and it seems still open to the House to say 
that self-contradictory terms cannot exist in a contract, and to 
suggest a solution. More agile acrobatics have been performed by 
the House on previous occasions than is called for here. 

Indeed we can even argue that Fletcher Moulton L.J. in his 
adoption of such an extreme description of a condition as something 
as fundamental as a term can be, was concerned to prevent the 
clause from operating more than concerned with delineating the 
meaning of the word “ condition ’’ for all time. According to the 
report ° the difference in kind between common English sainfoin 
ordered by the buyers and giant sainfoin delivered by the sellers 
is not so very great. This is indicated by the fact that the prices 
of the two sorts of seed were in the ratio 4:8. Both could 
apparently be used for fodder, but common English lasts for six or 
seven years as against three years for the other, and among other 
advantages, is less coarse and covers the ground better, and does 
not go to seed more than once a year. Yet the degree of disparity 
on those considerations is obviously material, and we can imagine 
that a farmer might well regard one as no substitute for the other. 
Hence, it is submitted, Fletcher Moulton L.J. was right in 
regarding the difference between the two seeds as something funda- 
mental in the full sense of the word, and his only reason for relating 
that description of its importance to the term “ condition ” is that 
wholly unnecessary section in the Sale of Goods Act: s. 18. 

It would seem that there is an inherent contradiction in the Act 
itself, since section 11 (1) (c) enacts that the right to avoid for 
breach of condition is lost in the circumstances there specified. If 
words of description are fundamental in the sense of Wallis v. 
Pratt, then the Act seems to be saying that, notwithstanding that 
the contract has not been performed, it still holds good. To avoid 
that result, section 18 ought to be interpreted on the basis that 
“ condition ” has a different meaning, as compared with its meaning 
for other sections. 


° Hillas v. Arcos (1982) 147 L.T. 608. 10 [1910] 2 K.B 1003. 
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In this light we may appreciate Devlin J.’s judgment in the 
Smeaton Hanscombe case, for the learned judge does not take the 
orthodox view that the terms ‘condition’? and ‘* fundamental 
term ” are coincident. He puts forward the view mentioned above 
that some terms are more fundamental than conditions. The facts 
in the case were that there was a contract for the supply of “* about 
thirty-five tons of round mahogany logs,” and there were provisions 
concerning the quality of the timber. The goods were to be shipped 
to Liverpool, and there was an exceptions clause under which the 
supplier was not to be liable for any breach unless the claim for com- 
pensation was made within fourteen days of discharge of the cargo. 
Only twenty-one tons were supplied under the contract, and they 
were of inferior quality. The cargo was discharged at Liverpool, 
where the buyers’ agents inspected it and reported the defects, but 
the buyers allowed the logs to be forwarded to their works at High 
Wycombe. Subsequently they lodged a complaint concerning the 
quality and quantity, and the complaint would have been in time 
if the fourteen days were to be calculated from the date of discharge 
at High Wycombe, but not if calculated from discharge at 
Liverpool. 

It was held that the proper construction of the contract required 
that the time be calculated from discharge at Liverpool. Thus the 
claim was out of time, and in consequence the buyers had to seek 
some way of attacking the validity of the time limit clause. The 
argument which they put forward was that the time limit clause 
could not be relied on by a party who had himself committed a 
breach of a condition by not supplying goods according to the 
description in the contract, and a dictum of Roche J. in support 
of that view was quoted from Pinnock v. Lewis & Peat, Ltd.” 
This argument was accepted in principle by Devlin J., but his Lord- 
ship was not prepared to say that any breach of condition would be 
sufficient to prevent a party from relying on a protecting clause. 
Turning to the case of Atlantic Shipping & Trading Co. v. Louts 
Dreyfus & Co., °? where similar arguments were advanced, his 
Lordship pointed out that Lord Sumner expressed the view that 
for this argument to succeed the breach must be a breach of 
something fundamental in the sense of something underlying the 
whole contract. But, as Lerd Sumner did not define what he 
meant by fundamental, Devlin J. was left to fill the gap, which 
he did, remarking that the term had never been closely defined. 
His Lordship said: 

‘ It must be something, I think, narrower than a condition 
of the contract, for it would be limiting exceptions too much 
to say that they applied only to breaches of warranty. Itis, 
I think, something which underlies the whole contract so that 
if it is not complied with the performance becomes something 


11 [1923] 1 K.B. 690. 
13 [1992] 2 A.C. 250, 260. 


Jan. 1956 THE CORE OF A CONTRACT 81 


totally different from that which the contract contemplates. 
If, for example, instead of delivering mahogany logs the sellers 
delivered pine logs, and the buyers inadvertently omitted to 
have them examined for fourteen days, it might well be that 
the sellers could not rely on the time clause.”’ 
and his Lordship found that in the case in question, the breach, 
ethough a breach of a condition as to description, was not a breach 
of a fundamental term in that narrow sense. 

The hypothetical example of the distinction between pine and 
mahogany is comparable to the distinction between a slot machine 
and scrap-metal, though not wholly analogous. In both cases there 
is such a difference in kind that we know the buyer’s purpose will 
not be served. Can we properly conclude that the distinction 
includes that between a machine that could be made to work and 
one that cannot? Since a machine that cannot be made to work is 
really no better than scrap, such a conclusion does not demand 
very much. 


FUNDAMENTAL TERMS IN OTHER CONTRACTS 


This concept of a term more fundamental than a condition is not 
confined to contracts of sale, and receives support from other 
decisions. Strong support for the principle can be found in a 
Scottish House of Lords’ case: W. & S. Pollock v. Macrae.” 
That was a contract to manufacture two engines for a fishing vessel. 
One engine was defective and never functioned properly so that the 
buyer in consequence lost the fishing season for that boat. The 
contract contained a clause stating that the manufacturer should 
not be liable for “ any direct or consequential damage arising from 
defective material or workmanship even when such goods are 
supplied under the usual form of guarantee.” The usual form of 
guarantee was an undertaking to repair and replace free of charge 
during the twelve months from the date of the invoice any defec- 
tive parts caused by bad workmanship or material, and was not 
applicable in the circumstances of this case. Lord Dunedin, in 
giving the judgment of the court, said that, though protective 
clauses may be inserted by the seller especially for things beyond 
their control, ‘it is not usual that they should in addition contain 
conditions which amount to a counter-stipulation on the part of the 
buyer that he will forgo the ordinary remedies which the law gives 
him in the event of a breach of contract. Such conditions to be 
effectual must be most clearly and unambiguously expressed... . 
I am of opinion that, though (these clauses) excuse from damage 
flowing from the insufficiency of a part or parts of the machinery, 
they have no application to damage arising when there has been a 
total breach of contract by failing to supply the article truly con- 
tracted for.” Then later his Lordship says: ‘s Now when there is 
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such a congeries of defects as to destroy the workable character of 
the machine, this amounts to a total breach of contract, and each 
defect cannot be taken by itself separately so as to apply the 
provisions of the conditions and make it impossible to obtain 
damages.”’ 

Turning now to cases not concerned with sale we have, first, 
Alewander v. Railway Eaecutive,’* another decision of Devlin J.e 
There a bailee allowed a stranger to have access to deposited 
articles (and apparently was allowed to break open one of them), 
and that was held to be such a fundamental breach of the contract 
of bailment as to disentitle the bailee from relying on clauses which 
might have protected him. There is also a dictum in that case, 
based on the judge’s memory of a case, where the leaving of a 
delivery van unattended was held to be a fundamental breach. 
Reference was also made to Lilley v. Doubleday * as of the same 
class. In Alexander v. Railway Executive * it was said that it is 
a general principle of the law of contract that where there has 
been a breach of a fundamental term of a contract giving the other 
` party the right to rescind it, then, unless and until, with full 
knowledge of all facts, he elects to affirm the contract and not to 
rescind it, the special terms of the contract go and cannot be relied 
on by the defaulting party (quoting from Hain Steamship v. Tate 
& Lyle *°). 

There is yet another line of cases concerning carriage of goods 
by sea. An unjustifiable deviation amounts to a fundamental 
breach of the contract of affreightment. Thus in Glynn v. Marget- 
son | the contract was for the carriage of oranges from Malaga to 
Liverpool, and as a result of an unjustified deviation the oranges 
were delivered in a damaged state. There was a protective clause 
giving the ship liberty to call at a variety of ports scattered widely 
along the route. The House of Lords nevertheless refused to allow 
a construction which would defeat the main object of the contract: 
they refused to allow the protective clause concerning deviations to 
protect the ship from an unjustifiable deviation. The case is not 
quite so strong as we would like because, the contract being drawn 
up on a printed form obviously intended to serve for many routes, 
it was easy to imply that there was no intention that the protective 
clause should apply in full tè all the various routes taken by that 
shipping line. Nevertheless the principle that adherence to the 
route is a term fundamental to a shipping contract, and that effect 
shall not be given to clauses which endeavour to protect a ship if 
it unjustifiably departs from the route, is clearly a principle 
envisaged in this case. 

But there are other cases following this principle. Thus we 
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find the principle in Thorley v. Orchis,!* and it is pertinent to 
observe that one of the judgments of this Court of Appeal decision 
was delivered by Fletcher Moulton L.J., who said: “... for a 
long series of years the courts have held that a deviation is a 
serious matter, and changes the character of the contemplated 
voyage so essentially that a shipowner who has been guilty of a 
edeviation cannot be considered as having performed his part of the 
bill of lading contract, but something fundamentally different, and 
therefore he cannot claim the benefit of the stipulations in his 
favour contained in the bill of lading.” 

It is of interest to speculate what Fletcher Moulton L.J.’s 
opinion would have been of the proposition that a clause designed 
to protect a shipowner from an unjustified deviation ought not to 
operate. His Lordship did not say in Wallis v. Pratt that a con- 
dition could be excluded. Since we have, it is submitted, disposed 
of L’Estrange v. Graucob, the field would have been open for 
holding that conditions cannot be excluded by protective clauses, 
prior to the Smeaton Hanscombe case. But perhaps the narrower 
doctrine is preferable as being less extreme and less open to 
objection. 

What terms then are fundamental in this narrow sense? To see 
this more clearly we might usefully analyse a contract in the 
following manner; we may say that it has the following elements: 

1. The parties. i 

2. The price or consideration. 

8. The main promise or core of the contract indicating the 
purpose of the contract. 

4. The provisions relating to the main promise, i.e., subsidiary 
promises concerning mode of performance and the like. 
These are divisible into: 

(a) important provisions or essential undertakings express 
or implied (called conditions); 

(b) desirable or collateral provisions express or implied 
(called warranties). 


Thus in the Smeaton Hanscombe case the purpose of the contract 
was the supply of mahogany logs: this was the core of the contract 
whereas the provision relating to making complaints in a given time 
was a vital subsidiary promise. What about the percentage under- 
grade in that case? It is a pity that we do not know more about 
that, because it ought to be added that ‘‘ mahogany logs ’’ means 
logs that can provide usable timber and not so worm-ridden as to 
be usable only for firewood. This contention does perhaps trespass 
to some extent on section 14 (2) of the Sale of Goods Act, but, as 
Lord Ellenborough said in Gardiner v. Gray ** (a pre-Act case), a 
purchaser does not buy goods to lay them on a dunghill. It would 
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not be unreasonable to interpret that section as merely concerned to 
exclude purposes not apparent from the nature of the contract. 


THE CORE oF A CONTRACT 


What may often prove to be the most important practical point 
is yet to be discussed, namely, how do we find, in a given con-, 
tract, what the central promise is, distinct from any subsidiary 
promise? It would, of course, be possible to have a compound 
contract containing more than one core, each with its subsidiary 
promises, or sharing subsidiary promises, but that would merely 
be a matter for severance. It is suggested that, in principle, the 
distinction is comparable to that between nouns and adjectives, 
but only by way of analogy: it is not suggested that the core 
can be delineated only by nouns, or that nouns may not refer 
to subsidiary matters. But there is a difference between naming 
a thing and describing the particular named kind of thing. On 
this basis we could argue that, when section 18 of the Sale of 
Goods Act says that the description of goods is a condition, that 
section ought not to be allowed to apply to the fundamental process 
of naming the subject-matter. 

But, as mentioned, the naming of a thing may include some 
adjectives. For example, a man developing a stud farm is not 
likely to buy “ a horse ” (though a vendor of horse meat might) but 
would instead include descriptive adjectives of the type of animal. 
Equally nouns may be used as denoting subsidiary matters: for 
example, one can conceive of a contract to buy peas where there 
is no guarantee that beans will not be sent because the buyer is 
known to want leguminous starch of carbohydrate, but has a 
preference for peas. The law will have to look behind the words 
used in some cases to see what the main purpose is. In every 
contract there is a point in the scale of detailed description at 
which the contract may be said to be based and that point may 
be regarded as the core. On the basis of the diagram below we 
may say that, having found the basis, the vendor will not be 
excused for delivering something which falls to the left of 
the basis, whilst the purchaser cannot contend that protective 
clauses are inapplicable to things to the right of the basis: for 
breach of these he must be content with the present acknow- 
ledged remedies. The scale referred to would take on some such 
appearance as the following : — 


land... 


things—tservices... animal... 
ods——} mineral... wood... 
vegetable—-straw... fodder... 


fruit- -human food... peas... 
seeds ———-| beans... 


lentils 
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and so on ad infinitum. Much the same principles apply to the 
other two points: the parties and the price. These are funda- 
mental too, as seen in cases on mistake as to identity of party, and 
cases such as Hartog v. Colin & Shields ™® and May & Butcher v. 
R. But in those cases the detailed development is less extensive. 
It seems that in endeavouring to ascertain what is the funda- 
e mental basis one must look to the purpose of the contract. We 
cannot fly in the face of the caveat emptor rule, but we do not 
have to do that if we limit the purpose in an objective manner 
to that which may reasonably be deduced from the nature of the 
thing or service contracted for in the light of the circumstances, and 
what each party may reasonably be supposed to know of the other’s 
intention, and no harm would be done if the crudeness of the 
caveat emptor rule were refined. The matter is not easy but would 
probably proceed on the following lines, taking as our example the 
purchase of an electric motor. The buyer is entitled to expect that 
the thing he gets will produce a shaft rotating under power when 
the electricity is switched on. There are, however, lots of different 
sorts of motor, and in practice a buyer is not likely to order “ an 
electric motor ’’ pure and simple, or, if he did, a supplier is almost 
bound to ask him what sort he wants. There is the question 
whether it is designed for A.C. supplies or D.C. supplies; the 
question of the voltage, for in industry there are various voltages 
in use; then obviously there is the question of the power of the 
machine needed for the job in hand. It looks as though quite a lot 
of detail would be fundamental in such a case if these items were 
specified, including what at first sight might be said to be “ mere 
description.’ On the other hand, by means of converters or 
rectifiers, A.C. machines can be used on D.C. and vice versa,? 
and by means of transformers, etc., a machine designed for one 
voltage can be adapted for another, and by gearing a small motor 
can handle bigger loads than it could direct, though of course at 
less speed. So if these things were not specified it would be hard to 
imply them, and therefore the question whether such details were 
fundamental would come to be decided by what the seller ought to 
be supposed to know about the buyer’s wants. At least the prin- 
ciple would protect a buyer of a new motor from having no remedy, 
because of an exceptions clause, where the supplier supplies a 
burnt-out motor (even though a competent person can rewind it), 
which is the equivalent of our slot machine and scrap-metal 
example. It may be less likely that the courts would apply these 
principles to contracts relating to second-hand goods: i.e., in such 
a case it is more probable that the buyer is taking a chance. 

So far we have been considering express fundamental terms 
in cases of (inter alia) the sale of non-specific goods. Does 
20 [1930] 8 All E.R. 666. 
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the concept of fundamental term apply to the sale of specific 
things or property? Can we imply fundamental terms which can- 
not be excluded by express terms? Again, if express descriptions 
are used concerning specific things, can these express terms still be 
regarded as fundamental so that delivery of the specific thing 
results in a breach of contract? 

With regard to implying fundamental terms it does seem 
that circumstances may well imply something about a specific thing. 
An opaque bottle on the counter of a self-service cafeteria 18 
impliedly describing itself as a drink suitable for human consump- 
tion because of the circumstances; and in Gompertz v. Bartlett * 
a bill of exchange was held impliedly to describe itself as a foreign 
bill, although it was in fact an inland bill. 

Concerning the implying of fundamental terms where nothing is 
said and the sale is of a specific thing, such cases usually fall to be 
decided by reference to the law of mistake, where we find the same 
arguments concerning the existence or otherwise of ‘“‘ fundamental 
terms.” In Bell v. Lever Bros.* the House of Lords told us that 
there are no underlying assumptions as to quality, description, and 
the like on the sale of a specific thing, unless the mistake was as to 
some quality without which the thing would be essentially different. 
No examples were given as to what qualities would make a thing 
essentially different, but it is reasonable to suppose that the distinc- 
tion between pine and mahogany is the sort of distinction referred 
to, and it is submitted that the inability of a thing to function in 
the way intended is also a case of breach of an implied fundamental 
term. It is harder to apply this concept to the sale of a picture, 
especially when even the experts have difficulty in telling the 
difference between a Vermeer and a Van Meegeren, and that is 
perhaps why Lord Atkin said it could not be so applied. 

If it be acceptable that, on the sale of specific things, there may 
be fundamental terms either express or implied, because, in the 
case of express descriptions, the words used are nothing more than 
a naming either in confirmation of its appearance, or because it 
has not been inspected, and in the case of specific things sold 
without any express description, such description may be implied 
from the circumstances and may relate to something fundamental, 
then mistake could apply to’ a contract relating to specific things 
and could cover mistakes as to quality, including qualities expressly 
mentioned, on the basis that there was a mistake as to a funda- 
mental term, distinct from mistakes as to quality where “* quality ” 
refers to subsidiary attributes of a thing of a named kind. This 
makes it possible to justify (suppose we wish to) the decision in 
Nicolson & Venn v. Smith Marriott ® (namely the dicta concerning 
mistake as an alternative ground), and it seems to make possible 
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an explanation of the difficult case of Varley v. Whipp,* where 
specific goods described as ‘fa second-hand reaper nearly new ” 
were found not to be such a reaper, and it was held that there was 
no performance of the contract notwithstanding that the specific 
reaper had been delivered. If the words used be taken to be the 
naming of the kind of reaper, then, since such a reaper was not 
delivered, section 17 or 18 of the Act would not apply. 


CONCLUSION 


Summing up, it is submitted that there is a great deal of weighty 
authority for the proposition that every contract contains a core, a 
central or main promise, which must be performed, and that clauses 
designed to free one party from liability for delivering something 
different will not operate. And the same applies to contracts not 
concerning sale of goods. The problem is whether ‘‘ fundamental 
term ”’ is, as Devlin J. suggests, narrower than the well-known 
term ‘‘ condition,” and if it is, how to find what the fundamental 
term is. Accepting Devlin J.’s view, it is submitted that the 
fundamental basis will have to be discovered by considering the 
purpose of the contract on an objective basis in the light of the 
contract itself and what each party may reasonably be supposed 
to know about the other’s needs. Section 18 of the Sale of Goods 
Act presents a difficulty, and so does Wallis v. Pratt, but, on what 
has been said above, not insurmountable by a court that really 
desires to surmount them. If the difficulties come to be regarded 
as too great, then the statement of principle in the Smeaton 
Hanscombe case is wrong. 

If the writer may rush in where philosophers love to tread, he 
may observe that the basis of contract is the achievement of pur- 
pose (though it does not have a monopoly of that goal). The law 
can no more shut its eyes to purpose than a painter can to the 
colours he is using. Notwithstanding the caveat emptor rule, the 
law constantly considers purpose. It does so the moment it smells 
the faintest odour of illegality of purpose. But, above all, the 
whole of the law relating to remoteness of damage is, it is sub- 
mitted, based on the concept of purpose. When we speak of the 
loss arising naturally, we have in mind what purpose the reasonable 
man would expect to have fulfilled by the contract in question, and 
when we speak of losses in the contemplation of the parties, we are 
still limiting the loss to what purpose the reasonable man would 
expect to achieve by reason of the special circumstances. When 
Mr. and Mrs. Hobbs were put on the wrong train, they failed to 
achieve the purpose of arriving at the right station and there was a 
breach of a fundamental term. But this journey did not appear 
to have the purpose of preserving health from the effects of con- 
tinuous Train on a person susceptible to influenza, and hence 
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compensation for expenses incurred on that account could not be 
recovered. If there is any difference in the operation of the rules 
of remoteness of damage in contract as compared with the rule in 
tort, perhaps it lies in the fact that a contract-breaker is entitled to 
have the damages limited to the effects of failing to achieve the 
agreed purpose intended to be secured by the contract, but the tort- 
feasor takes a risk what purposes in the life of the plaintiff will be e 
thwarted by the tort. 
L. W. MELVILLE.” 


* LL.B., Reader in Law at the Law Society's School of Law. 


EMBEZZLEMENT AND THE DISOBEDIENT 
SERVANT 


* EMBEZZLEMENT can be committed only by a servant who has 
received the converted property from a third person “ for or in the 
name or on account of ” his master.’ Can a servant then embezzle 
property which he has received in disobedience of the express 
or implied commands of his master? Students of Kenny will 
instinctively answer this question in the negative: “sA servant,” 
Kenny tells us, ‘f cannot embezzle anything which he obtained by 
doing an act that was outside the authorised scope of his employ- 
ment.” ? He supports his proposition by a series of striking and 
convincing illustrations based upon the cases of R. v. Wilson,’ R. 
v. Cullum‘ and R. v. Aitken,” all of which are considered below. 
The recent case of R. v. Davenport ° raises doubts as to the accuracy 
of Kenny’s proposition, and it is the purpose of this article to 
consider whether and, if so, in what circumstances a servant can 
embezzle property which he has received contrary to the express 
or implied instructions of his master. 

It will be submitted that, where a servant receives from a third 
party property which is, or becomes on receipt by the servant, 
the property of the master, then that servant receives the property 
for or on account of his master; and that, where this is so, it is 
immaterial that the servant is acting outside his authority and 
contrary to his master’s instructions. Whether the servant was 
acting outside the scope of his authority will, according to this 
submission, be a relevant question only where it has a bearing 
on the ownership of the property received. 

It is convenient to consider the cases in two groups: First, those 
cases in which the servant has misappropriated the proceeds of 
some tangible property belonging to his master of which he has 
wrongfully disposed; and, second, those cases in which the servant 
has converted to his own use a profit which he has earned by a 
wrongful use of his master’s property. 


MISAPPROPRIATION BY A SERVANT OF THE PROCEEDS OF A CHATTEL 
OF WHICH HE HAS WRONGFULLY DISPOSED 


In R. v. Davenport the appellant, who was the secretary of a 
company, received blank cheques signed by two directors of the 
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company which it was his duty to countersign and pay to those 
persons to whom the company wished to make payments. He 
took four of the cheques and paid them to one Lawrence, to whom 
he owed money, by filling in the name of the payee as Lloyds Bank 
Ltd. of which Lawrence was a customer. The appellant used 
seven Other cheques in a similar manner. In addition he disposed 
of three further cheques by handing them to one Samuel, madee 
out to Samuel’s bank, in return for cash and open cheques, which 
the appellant cashed. He was convicted at quarter sessions on 
an indictment containing fourteen counts of larceny as a servant 
of the moneys of which he had caused the company to be deprived. 

The Court of Criminal Appeal quashed his conviction in relation 
to the first eleven cheques because there was no asportation of 
the money. All that happened was that the company’s account 
was debited with the amount of the cheques. In respect of the 
three counts relating to the three cheques made out to Samuel, 
however, the court substituted a conviction of embezzlement of 
the money and the cheques which Samuel gave to the prisoner. 
The court did not consider whether Davenport’s act was within 
or outside the scope of his authority but apparently regarded the 
fact that the money was the proceeds of the master’s cheque as 
sufficient to establish that the money was received for and on 
behalf of the master. The Lord Chief Justice, delivering the 
judgment of the court said: 

“The appellant got Samuel to cash his master’s cheque, 
and he obtained cash in his hands, bank notes. It follows that 
that money, as it was the proceeds of his master’s cheque, was 
received for and on behalf of his master and, therefore, he 
embezzled that money because he applied it to his own uses 
instead of handing it over.”’ 


The ratio dectdendi appears to be that where a servant wrongfully 
cashes his master’s cheque and receives the proceeds, those proceeds 
are, necessarily, received by the servant for and on behalf of the 
master, simply and solely because the cheque was the master’s 
cheque. As authority for the decision the Lord Chief Justice 
referred to the case of R. v. Gale” and said that he could not 
see any difference in principle between that case and the present: 
“< That case entirely covers the present case so far as the cheques 
given to Samuel are concerned.” 

Gale was the head manager of an insurance company. It was 
his duty to receive at the chief office cheques sent by the managers 
of the provincial offices, to indorse them if they were payable to 
his order, and to hand them to the company’s cashier, who paid 
them into the company’s bank and accounted for them in the 
company’s books. Gale received two cheques payable to his own 
order from branch managers and, instead of handing them to the 


T (1876) 2 Q.B.D. 141; 18 Cox 840; 85 L.T. 626. 
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cashier, cashed both through private friends of his own, who gave 
him cash and paid the cheques into their banks. Gale then applied 
the money to his own use. It was argued for him that he did not 
receive the money “for, or in the name, or on account of?’ his 
employer. That phrase, it was argued in the Court for Crown Cases 
Reserved, “‘ must mean that the payer of the money means it for 
ethe master, or at least that the servant purports to receive it on 
account of the master,’’ which was not so in this case. This argu- 
ment was rejected, Cockburn C.J. saying, ‘* The question is not 
whether those persons paid on account of his masters, but whether 
he received on account of his masters. And he did so because it 
was his duty to pay over the proceeds at once, in whichever way 
he received them.” Lord Coleridge C.J., agreeing with Cockburn 
C.J., added: “‘ The statute speaks not only of a receipt ‘for or in 
the name of’ the master, which may contemplate knowledge in 
the person paying, but also of a receipt ‘ on account ’ of the master, 
that is, where the servant is bound to account to the master.” 

Although Lord Coleridge speaks of a duty to account it seems 
that the prisoner in this case was not merely under a duty to 
account in the sense in which a debtor must account to his creditor. 
It is submitted that Gale was under an immediate duty to pay 
over the actual notes and coins which he received for the cheques, 
not because he was a debtor, but because that money was his 
master’s money. In Taylor v. Plumer, a case at common law, 
it was held that the property of a principal which has been entrusted 
by him to his agent continues to be the property of the principal, 
notwithstanding any unauthorised changes in the form of the pro- 
perty effected by the agent, so long as the property in question 
is capable of being identified and distinguished from all other 
property. “I A is trusted by B with money to purchase a 
horse for him, and he purchases a carriage with that money, B 
is entitled to the carriage.” Ifa servant sells his master’s chattel, 
the money which he receives equally becomes the property of his 
master. Accordingly the proceeds of the cheque, as soon as they 
were handed over, became the property of Gale’s master, and in 
applying them to his own use, the prisoner was wrongfully convert- 
ing his master’s property. : 

Before proceeding further it should be pointed out that there 
were two differences between the cases of R. v. Gale and R. v. 
Davenport. First, in R. v. Gale the cheques were received by 
the prisoner from a third party so that, if the indictment had been 
suitably drawn, he could have been convicted of embezzlement 
of the cheques themselves. Those cheques were, unquestionably, 
received for and on behalf of the master, being received in the 
course of the prisoner’s duty and within the scope of his authority. 
The case might have been put on the narrow ground that the 
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prisoner had merely changed into another form property previously 
received for and on behalf of his master, so that the operative 
receipt was the receipt of the cheques, and not that of the money. 
But if it had been put on that narrow ground, it would have been 
of no assistance in R. v. Davenport for in that case the cheques 
were received by the prisoner from his master, so that he certainly 
could not have been convicted of embezzlement of them. Thee 
court recognised this difference in the facts of the two cases, but 
considered it immaterial in principle. It is submitted, with great 
respect, that this was clearly right, and that the judgments in 
R. v. Gale proceed on the assumption that the operative receipt 
was the receipt of the money, not that of the cheques. 

The second difference, however, was not referred to in the later 
case, yet there is some authority for regarding it as material. The 
distinction is that in R. v. Davenport the cheques were forged, 
in R. v. Gale they were not. Davenport filled in on signed blank 
cheques the names of payees to whom he was not authorised to 
transfer the cheques and, presumably, amounts which differed from 
those which he was authorised to enter. There is authority for 
holding that the cheques were, in these circumstances, forged instru- 
ments.’ Gale, on the other hand, merely endorsed the cheques as 
he was required to do in the ordinary course of his duty. According 
to Kenny: 

s... if a servant forges a cheque in the name of his 
master, and cashes it, he does not receive the coins in his 
capacity of servant, and therefore does not commit embezzle- 
ment by making off with them.’’*° 


The authority relied on for this proposition is R. v. Aitken. Aitken 
acted as book-keeper to the prosecutrix, who sometimes signed 
blank cheques, leaving Aitken to fill in the appropriate amount 
and enter it up in the day-book. The prisoner was proved to have 
filled up three cheques for the amount charged in the indictment, 
without being authorised by his mistress to do so. It did not 
clearly appear whether she had previously signed them, or whether 
he had forged the signatures. The case was therefore presumably 
decided upon the assumption that the mistress did sign the blank 
cheques. Aitken cashed them but did not enter them into the 
day-book or hand over the money to his mistress. R. v. Gale is 
not referred to in the report. The Recorder (Sir Thomas Chambers 
Q.C.) considered that as the prisoner did not receive the money 
from the bank in his capacity as servant, but on forged cheques, 
there was no embezzlement. It would seem then, that the case 
that is on all fours with R. v. Davenport is not R. v. Gale but 
R. v. Aitken, and the latter case leads to an opposite conclusion. 


° R. v. Hart (1886) 7 C. & P. 652; 173 E.R. 285; R. v. Bateman (1845) 1 Cox 
186; R. v. Wilson (1847) 2 C. & K. 628; 175 E.R. 219. 
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However, as R. v. Aitken is only a decision of first instance in 
which it does not appear that R. v. Gale was cited, it is important 
to consider whether the fact that the cheques were forged was, 
in principle, a material distinction. 

If the interpretation put upon R. v. Gale in this article is 
right, this depends on whether the proceeds of a cheque, forged 
in the manner of the cheques in R. v. Aitken and R. v. Davenport, 
belong to the master. If the cheques are the master’s property, 
then, according to this submission, the proceeds are the master’s 
also, and are, therefore, received on his behalf by the servant. 
Now it seems clear that a cheque so forged is the property of the 
master. In Wilson & Meeson v. Pickering*! an employer handed 
to his secretary a signed cheque with instructions to fill it up for 
£2 and to insert the name of the Inland Revenue Commissioners 
as payees. The secretary fraudulently filled in the cheque for 
£54 4s. and inserted the name of her personal creditor, one Picker- 
ing, to whom she paid the cheque. Pickering obtained payment 
of the cheque through her bankers, but was held liable in an action 
for conversion and for money had and received, the damages being 
£54 48. It seems clear from this case that a cheque forged in the 
master’s name is the master’s cheque, at least where the cheque 
form is the master’s and it is signed by him. In that event the 
proceeds of the forged cheque also belong to the master, and they 
can, it is submitted, be embezzled by the servant who receives 
and fraudulently appropriates them to his own use.!? R. v. Aitken 
seems to be inconsistent with R. v. Davenport, and must be con- 
sidered to be wrong. 

At least two propositions seem to follow from the cases of R. 
v. Gale and R. v. Davenport: 


1. A servant may in some circumstances be guilty of embezzle- 
ment even though he was acting outside the scope of his authority 
in receiving the money alleged to have been embezzled. It seems 
clear that Gale, in cashing the cheques through his friends, was 
doing something that he was not authorised to do; indeed Cock- 
burn C.J. said that there was no doubt that he might have been 
found guilty on an indictment for embezzling the cheques. And 
it is equally certain that Davenport was acting in disobedience to 
his master’s orders in obtaining cash for the company’s cheques 
instead of paying the company’s debts with them: the Lord Chief 
Justice pointed out that he was guilty of fraudulent conversion 
of the cheques, and it is submitted with respect that his crime 


11 [1946] 1 All E R. 804. The cheque in this case was crossed and bore the 
words '‘ not negotiable." §. 81 of the Bills of Exchange Act, 1882, therefore 
prevented Pickering from getting any better title to the cheque than that of 
the person from whom she took it. 

12 Quaere whether the same result would follow it the master’s signature were 
forged on the master’s cheque form, or if the form were not the master’s. 
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was not only this misdemeanour, but also the felony of larceny 
as a servant.’ 

2. Money may be received “fon account of” a third person 
even though neither the giver nor the recipient of the money 
intends or expects it ever to reach the hands of that third person. 
According to Cockburn C.J. it is enough that there is an immediate 
duty to pay over the money in question; according to Lord 
Coleridge C.J. it is enough that there is a duty to account. 

The cases do not establish, though they are consistent with, 
the further proposition, the submission of this article, that the 
duty to account for, or to pay over, the property in question must 
be a duty arising from the fact that the ownership in that property 
is in the master and that mere accountability is not enough. This 
proposition depends upon the second group of cases, but, before 
turning to these, two further cases in the first group require 
consideration. 

The second of the three cases relied on by Kenny for the pro- 
position quoted at the beginning of this article—R. v. Wilson— 
seems, like R. v. Aitken, to be inconsistent with the principles 
of R. v. Gale and R. v. Davenport. Edward Wilson was a traveller 
and it was his duty to take orders from customers, to enter them 
in the order book and to receive money in the payment of orders. 
He had no authority to take, or to direct the delivery of, any 
goods from the shop. One day a customer gave him an order for 
two items, for which the charges were 6s. 6d. and 4s. 6d. respec- 
tively. He entered up the first item only, but his accomplice, 
Michael Wilson, the prosecutor’s carman, delivered both items, and 
Edward received lls. for them. He accounted to his master for 
6s. 6d. only. He was thereupon charged with embezzlement of 
4s. 6d., but the Recorder, after consulting with Patteson J., held 
that the offence disclosed was not embezzlement but larceny, and 
directed a verdict of Not Guilty. 


“c In this case, the servant, having authority to send out 
goods to the amount of 6s. 6d., puts up goods to the amount 
of 1ls., his intention being to put 4s. 6d. into his own pocket. 
The time never arrives when he receives that on account of 
his master, for all that he does is adverse to, and in fraud 
of, the interest of his “master.” 


Equally, of course, everything that Gale and Davenport did was 
adverse to, and in fraud of, the interests of their respective masters. 
It seems to have been assumed that because Wilson stole the goods 
he could not be guilty of embezzlement of the proceeds; R. v. 
Davenport shows that this is not the case. Wilson’s fraud in 
relation to the goods ought to have been no obstacle to his con- 
viction for embezzlement of the proceeds. Furthermore, the 
principle of Taylor v. Plumer seems to require that the 4s. 6d., 


13 Larceny Act, 1916, s. 17 (1) (a). 
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being the proceeds of the prosecutor’s goods, became the prosecu- 
tor’s property. It might be argued that this principle does not 
apply in this case because there was no entrusting of the goods 
to Wilson, as there was of the cheques to Gale and Davenport. 
But it is clear that the common law right to follow, unlike the 
equitable doctrine of tracing, does not require an entrusting as a 
condition precedent to its invocation: “‘The common law right 
to follow the property . . . in no way depends upon the recipient 
being under a fiduciary duty to the beneficiaries.” 14 It is im- 
material that the property is stolen. As Viscount Haldane L.C. 
has said: °* If money in a bag is stolen, and can be identified in 
the form in which it was stolen, it can be recovered in specie. Even 
if it has been expended by the person who has wrongfully taken 
it In purchasing some particular asset, that asset, if capable of 
being earmarked as purchased with the money, can be claimed by 
the true owner of the money.” 15 Conversely, if a stolen asset 
is converted into money it would seem that the true owner of the 
asset ought to be able to claim the money as his own. If, then, 
the 4s. 6d. became the property of Wilson’s master, Wilson was, 
there can be no doubt, under a duty to hand that sum over, to 
account to his master for it; and, as he did not do so, he was, 
according to R. v. Gale, guilty of embezzlement. In any event, 
there is no apparent difference in principle between the proceeds 
of a stolen and wrongfully assigned cheque, and the proceeds of 
a stolen and wrongfully sold chattel. The language of the Court 
of Criminal Appeal in R. v. Davenport may be adapted to the 
facts of Wilson’s case: ‘*‘ That money, as it was the proceeds of 
his master’s chattel, was received for and on behalf of his master 
and, therefore, he embezzled that money because he applied it 
to his own uses instead of handing it over.” 

The contention that it is sufficient for embezzlement that the 
disobedient servant receives property which vests in the ownership 
of his master at the moment that it comes into the servant’s pos- 
session is supported by R. v. Read.** The prisoner was employed 
to look after a wood in which the game and rabbits and the right 
of sporting had been granted to his master by the owner. He 
was not authorised to kill rabbits for his own use, but he did take, 
kill and remove eighteen rabbits with*the object of selling them. 
The capturing, killing and removing were all parts of one con- 
tinuous transaction. A case was reserved as to whether his acts 
amounted to embezzlement. It is settled by the decision of the 
House of Lords in Blades v. Higgs +’ that there is no absolute 
property in animals ferae naturae while they are living, but that, 
at the moment of their death, they become the property of the 


14 Snell, Principles of Equity, 194. 

15 In Sinolatr v. Brougham [1914] A.C. 898, 418. 
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17 (1865) 11 H.L.C. 621; 11 E.R. 1474. 


46 THE MODERN LAW REVIEW Vou. 19 


owner of the soil on which they are killed. If then, the rabbits 
were dead before they were taken into the possession of the prisoner, 
he would—according to the submission of this article—have received 
them on account of his master: but if he captured them and later 
killed them, then, since he had possession before ownership vested 
in his master, he would have received them on his own account. 
The judges were all agreed that the conviction must be quashed, 
but did not give any reasons for their decision. It is, however, 
clear from their interjections during the argument that this was 
the distinction that was present to their minds. When counsel 
for the prisoner argued that the rabbits were not chattels when 
taken into possession, Manisty J. said, ‘It is clear that a dead 
rabbit is a chattel, and belongs to somebody,” and Hawkins J. 
responded, ‘‘ But here the prisoner had the rabbits in his possession 
before he killed them, and the taking, killing and removing them 
were all one continuous act.”? Later, when counsel for the prose- 
cution referred to Blades v. Higgs, Cockburn C.J. asked, °° Suppose 
the rabbits are taken while asleep? ’? and Manisty J. added, ‘°° Or 
caught in a trap and taken away alive? °? It seems probable then, 
that the conviction was quashed because the rabbits, not being 
yet the master’s property, were not received on his account. 


MISAPPROPRIATION BY A SERVANT OF A PROFIT WHICH HE HAS 
EARNED BY A WRONGFUL USE or ms MASTER’S PROPERTY 


R. v. Cullum is perhaps the best known of a line of cases beginning 
in 1880 with R. v. Snowley**® in which servants earned money 
during their hours of employment by wrongfully utilising their 
master’s assets, and were held not guilty of embezzlement. In 
R. v. Snowley the accused was hired by the prosecutor to lead a 
stallion around the country during the season, and he was instructed 
to charge 80s. for each mare and was not to take less than 20s. 
In his account to his master he omitted a sum of 6s. which was 
the whole charge he had made for covering one mare. Parke J., 
having conferred with Littledale J., held that this was not 
embezzlement within the Larceny Act of 1827, which required that 
a clerk or servant should have received the property in question 
“by virtue of his employment.” 1° Parke J. said, *‘ As it was 
his duty to take 80s., and not less than 20s., this sum of 6s. was 
not received by him by virtue of his employment.” The learned 
judge did not, however, say that this money was not received on 
account of the master. Doubt was cast upon the decision in R. 
v. Snowley in R. v. Aston,?° in which the prisoner, a brewer’s 
drayman, was entrusted with a quantity of surplus porter which 
he had authority to sell at the fixed price of 9s. 6d. a dozen. He 


18 (1880) 4 C. & P. 800; 172 H.R. 758. 
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sold a dozen for 6s. to one Webb, but did not receive the money 
at the time, saying that he would call for it afterwards. Webb told 
one of Aston’s employers of the transaction, and the employer told 
him to pay the money as agreed. The money was paid over 
and appropriated by the prisoner. Patteson J., after conferring 
with Parke B., said that he had great doubts as to the authority 
of R. v. Snowley: and that he and Parke B. considered that, as 
the master in the present case had authorised the customer to 
make payment to the prisoner, the master was bound by that 
payment, and could not demand more of the customer, and the 
charge of embezzlement was made out. The ratification by the 
master presumably made the act of the servant an act done by 
virtue of his employment. 

Parke B., however, evidently still adhered to his decision in 
R. v. Snowley. He affirmed his belief in its rightness in R. v. 
Harris. The prisoner in this case, the operator of a mill in the 
county gaol, was under a duty to direct persons bringing grain to 
be ground at the mill to obtain at the porter’s lodge a ticket 
specifying the quantity of grain brought. The ticket was then 
his order for receiving the grain, and it was his duty to grind it, 
to receive the money for the grinding, and to account for it to the 
governor of the gaol. Harris received and ground a certain parcel 
of grain without a ticket, and without directing the person bringing 
it to obtain one, and applied the money which he received to his 
own use. He was convicted of embezzlement, but execution was 
respited until the opinion of the judges could be obtained. It 
was objected—inter alta—that he did not receive the money “ by 
virtue of his employment, nor for or on account of his masters.’’ 
Parke B. thought that the question was ‘‘ whether the omission 
to require a ticket was a mere neglect of duty, or whether it showed 
an intention on his part to use the mill on his own account, and 
not for his employers.” Since it appeared that the prisoner was 
using the mill for his own benefit, it could not be said that he 
received the money by virtue of his employment. Again, however, 
Parke B. expressed no opinion as to whether the prisoner received 
the money on account of his master. But Pollock C.B., purporting 
to express the opinion of all the judges, said that, since the prisoner 
was intending to use the machinery *for the benefit, not of his 
master but of himself, *‘the money which he received was not 
received on account of his masters,’?? and the conviction must 
be quashed. 

The difference between the remarks of Parke B. and the judg- 
ment of Pollock C.B. is important because the provision relating 
to embezzlement in the Larceny Act of 1861 (s. 68), which 
superseded the corresponding provision in the 1827 Act, omitted 


1 (1854) Dears. 844; 169 E.R. 758. 
a My italics. 
3 24 & 25 Vict. c. 96. 
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the words “‘ by virtue of such employment.” After 1861 Harris 
could have been convicted even though he did not receive the 
money by virtue of his employment, if only he had received it 
on account of his employer. It seems likely that this omission 
from the definition of the crime was made in order to get rid of 
the effects of the decision in R. v. Snowley. Greaves, in a note 
on R. v. Harris in the fourth edition of Russell on Crime“ wrote: 


‘In the Committee of the Lords on the Criminal Bills of 
1860, on my reading that case [R. v. Snowley] Lord Wensley- 
dale and all the law lords greatly disapproved of it, and unani- 
mously agreed to the propriety of preventing such a failure 
of justice in future by altering the clause as it now stands, 
and there is no doubt that it will meet such a case as the 
present [R. v. Harris}.’’ > 


But in suggesting R. v. Harris to be no longer good law, Greaves 
seems to have been acting on the assumption that that case turned 
on the words “‘ by virtue of his employment,” whereas, as Black- 
burn J. pointed out in R. v. Cullum, it did not. 

In this case the later enactment was considered in the Court 
for Crown Cases Reserved. The prisoner was the captain of a 
barge. It was his duty to take the barge to London and to return 
with such cargo as his master should direct. Cullum had no 
authority to select the return cargo. On the occasion in question 
he asked his employer, Smeed, if he should not, on his return, 
take a load of manure to a Mr. Pye of Caxton. Smeed forbade 
him to do so and gave him other directions which required him 
to pass Caxton. Without his master’s knowledge the prisoner 
carried the load of manure in the barge and received, as the freight, 
£4, for which he did not account to Smeed. On a case stated it 
was held that this was not embezzlement as the money was not 
received for or in the name or on account of Smeed. Bovill C.J. 
seems to have relied—as did the court in R. v. Harris—on the 
intention of the prisoner, as evidenced by his own acts, to earn 
money for himself, and not for his master: and on the fact that 
Pye, when paying the £4, did not, apparently, know of the exist- 
ence of Smeed. Both of these facts, as shown above, were held 
to be irrelevant in R. v. Gale, where the property passed to the 
master independently of the intention of the servant and the third 
party. 

Bramwell B., however, evidently thought that the money earned 
became the prisoner’s money, for he said, ‘“‘ The wrong committed 
by the prisoner was not fraudulent or wrongful with respect to 
money, but consisted in the improper use of his master’s chattel.” 
Blackburn J. clearly based his judgment on the fact that the £4 
was not the master’s property when received by the prisoner. 
During the argument he asked, ‘‘ Suppose a private coachman 


4 Russell, 4th ed., in, 458. 
5 Quoted in the report of the argument in 12 Cox 469, 472. 
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used his master’s carriage without leave, and earned half a crown 
by driving a stranger, would the money be received for the master, 
so as to become the property of the latter? °’ In his judgment 
he said, ‘“‘ The essence of the matter is, that the servant shall be 
deemed to have stolen the master’s property ’’; and went on to 
hold that, the servant having acted without authority, the £4 
could not become the property of the master. 

“ The test of the matter would really be this—if the person 
to whom the manure belonged had not paid for the carriage, 
could the master have said, ‘ There was a contract with you, 
which you have broken, and I sue you on it’? ”’ 


This point seems to have turned the scale in the mind of Archibald 
J. who had had some doubts whether the money earned by the 
use of the barge might not have become the money of the master: 
** But, on reflection, I think that, although carried in the 
master’s barge, yet, as it was against his will, and carried by 

the servant in his own name, the contract must be taken to 
have been with the servant so that under these circumstances 

no action by the owner against the proprietor of the manure 
could have been maintained; and that there was no receipt 
‘for’ or ‘on account of’ or ‘in the name of’ the master.” 


Honyman J. concurred in the result without giving reasons. Three 
of the four judges who delivered judgments, then, based their 
decision on the fact that Cullum’s master did not become the 
owner of the money which Cullum received. Cullum’s lack of 
authority to carry the manure was relevant only in so far as it 
might have affected the ownership of the money. If it had been 
the master’s contract, entered into on his behalf by his servant, 
then, presumably the money would have become the master’s 
. money. If some reason independent of contract (e.g., the rule 
in Taylor v. Plumer) had caused the property in the £4 to vest 
in the master, there is nothing in the judgments of Bramwell B. 
and Blackburn and Archibald JJ. to suggest that they would have 
felt obliged to acquit him of embezzlement on the ground that 
he was acting outside the scope of his authority. On the contrary, 
the implication is that they would have convicted him. This case, 
then, is no authority for Kenny’s proposition. 

Were the judges right in holding that the £4 received by Cullum 
did not become his master’s property? Many statements are to 
be found inthe reports to the effect that money earned by an 
agent in such circumstances ‘‘ belongs to’’ or ‘fis the property 
of ” the principal. Thus in Morison v. Thompson’ where an agent 
employed to negotiate for the purchase of a particular ship took 
& secret commission, it was held that the principal could recover 
it in an action for money had and received; and Cockburn C.J., 


6 My italics. 
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delivering the judgment of the Court of Queen’s Bench, said that 
the agent was under a legal duty ‘fto pay over the amount as 
money absolutely belonging to his employer’’; and that, under 
these circumstances, ‘f the money, being the property of the em- 
ployer, can only be regarded as held for his use by the agent...’ * 
It is a little surprising to find Archibald and Blackburn JJ. con- 
curring in this judgment a year after their decision in R. v. Cullum. 
A civil case whose facts approximate more closely to those of R. 
v. Cullum is Shallcross v. Oldham.” The master of a ship, who 
had authority to employ the vessel on freight to the best advantage, 
but not to purchase a cargo on the owners’ account, as he was 
unable to procure a remunerative freight, loaded the ship with a 
cargo of his own. When the master sold the cargo, it was held 
that he was liable to account to the owners of the ship for all the 
profits made, and not merely for a proper freight. Page Wood 
V.C. stated the principle to be: ‘‘ Where a chattel is entrusted 
to an agent to be used for the owners’ benefit, all the profits which 
the agent may make by using that chattel belong to the owner.” *° 
If these statements be taken at their face value they invalidate 
the premise on which R. v. Cullum was decided by the majority 
of the judges, but it seems that they are too wide. In the cases 
in which they were made it was not necessary to decide whether 
the agent was under a duty to account to his master as a mere 
debtor, or as a servant holding his master’s property in his posses- 
sion or custody. The principal was not seeking to recover the 
wrongful profit in specie, and would recover equally if the agent 
were a mere debtor. In Lister v. Stubbs* Stirling J. and the 
Court of Appeal held that the agent who takes 4 secret commission 
for transacting his principal’s business is accountable merely as 
a debtor, and that the principal has no claim to the commission— 
or the property in which it has been invested—in specie. Stirling 
J. said: 
‘*No doubt the case might have arisen (as in Taylor v. 
Plumer) at law of following the money; but Morison v. 
Thompson was not that case, and no authority has been cited 


to me in which at law money received under such circumstances 
has been followed.”’ 


Does it make any differenct that the person making the wrongful 
profit is not a mere agent, but a servant? ? In Reading v. 


8 My italics. 

° (1862) 23 J. & H. 600; 70 B.R. 1202. 

10 My italics. 

.11 (1890) 45 Ch.D. 1. 

12 There ıs & hint that it does in R. v. Solomons [1909] 2 K.B. 980; 79 
L.J.K.B. 8: 22 Cox 178; 101 L.T. 496; 25 T.L.R. 747. One of the questions 
which the Court of Criminal Appeal had to decide in that case was whether a 
taxi-driver received fares ‘‘for or on account of" his employer within s. 1 
of the Larceny Act, 1901 (1 Edw. 7, c. 10). Most of the argument was 
directed to the question whether the driver was a servant and therefore guilty 
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Att.-Gen.™ a sergeant in the Royal Army Medical Corps received 
some £20,000 as the price of driving a lorry from which it was 
desired (no doubt with good reason) to divert the suspicions of 
the police. Reading was enabled to do this by virtue of the fact 
that he was wearing the King’s uniform. The Crown seized the 
money and, on Reading’s bringing a petition of right, was held 
entitled to retain it by Denning J., the Court of Appeal, and the 
House of Lords. Lord Porter said that “any official position, 
whether marked by a uniform or not, which enables the holder to 
earn money by its use gives his master a right to receive the money 
so earned even though it was earned by a criminal act.” He went 
on to discuss the hypothetical problem posed by Blackburn J. in 
R. v. Cullum—though without, of course, adverting to that case: 


* Just as in the often-quoted instance of a servant letting 
out his services and the use of his master’s horses for private 
gain, he is not acting in the course of his employment, he is 
taking advantage of the position which his employment gives 
him and for reward so gained he is answerable to his master 


none the less, . . . though the obtaining of the money is a 
criminal act.” 


These dicta cannot, however, be taken to mean more than that 
the servant is accountable as a debtor for the sum received. The 
decision of the majority of the House was based upon the fact 
that the Crown would have had a right to recover the money 
earned by Reading in an action for money had and received. 
Lister v. Stubbs shows that this does not involve the conclusion 
that the money was the Crown’s money when received. The courts 
seem to use “servant” and “‘ agent” as interchangeable terms 
in these cases and it seems probable that, for this purpose, there 
is no difference between them. 


CONCLUSION 


It seems clear then that the servant who earns money by using 
a profit-earning chattel belonging to his master, or otherwise abusing 
his position as a servant, is accountable to his master as a debtor. 
It seems equally clear from R. v. Harris and R. v. Cullum that if 
the servant converts the money to his own use, he is not guilty of 


of an offence under the Falsification of Accounts Act, 1875. Lord Alverstone 
C J., however, said: ‘‘As to the counts under the Larceny Act, 1901, Mr. 
Elhott has contended that the appellant did not receive this money on behalf 
of anyone but himself, but, as the appellant was a servant of this company, 
1t is clear that he was guilty under these counts also.'' (The case is reported 
on this point only in the Law Times and Times Law Reports.) 

However, little importance can be attached to this dictum since, in a 
subsequent case, R. v. Messer (1911) 107 L.T. 81, the Court of Criminal 
Appeal found that in similar circumstances there was evidence that a taxi- 
driver, who was not found to be a servant, was also guilty under the same 
section. 


13 [1948] 2 K.B. 268; affirmed, [1949] 2 K.B. 282; affirmed, [1951] A.C. 507. 
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embezzlement for the reason that he did not receive it for, or in 
the name, or on account of, his master. Lord Coleridge’s dictum 
in R. v. Gale that accountability is enough cannot be supported; 
it is inconsistent with the ratio of the majority of the judges in 
R. v. Cullum. Those judges required nothing less than that the 
master should have become the owner of the money. It may well 
be that the omission of the words “‘ by virtue of such employment ”’ 
from the Larceny Act, 1861, was intended to make accountability 
suffice, but, if so, it failed in its object as Rè. v. Cullum shows. 
R. v. Snowley and R. v. Harris would, it seems, have to be decided 
the same way today. 

If, however, the property received by the servant does become 
the master’s property, then it appears from R. v. Gale and R. v. 
Davenport that it is received on account of the master even though 
the servant was acting outside the scope of his authority in receiving 
it. That the servant disobeyed his master’s orders in receiving 
the money is, in itself, no bar to his conviction for embezzlement. 
It becomes so only where, as in R. v. Cullum, it prevents the 
property received from vesting in the master. Kenny’s proposi- 
tion that the servant must have received the property within the 
scope of his employment in all cases is not supported by R. v. 
Cullum, and the other two cases on which he relies, R. v. Aitken 
and R. v. Wilson, are both first instance decisions of recorders 
which seem to be inconsistent with the decision of the Court for 
Crown Cases Reserved in R. v. Gale, and that of the Court of 
Criminal Appeal in R. v. Davenport. It is therefore submitted 
with respect that that proposition is inaccurate. 

It is submitted, finally, that there is no distinction in substance 
between the servant who misappropriates the proceeds of his 
master’s wrongfully sold time and the servant who misappropriates 
the proceeds of his master’s wrongfully sold chattel. The one is 
as dishonest as the other, and the master is deprived of valuable 
property in both cases. If the one is guilty of a crime, then it 
is submitted that the other ought to be guilty of the same crime. 
There is an independent reason why it is unfortunate that persons 
like Snowley, Harris and Cullum are not guilty of embezzlement. 
When a servant has wrongfully disposed of a chattel belonging 
to his master it will be possible to convict him of larceny or 
embezzlement of the chattel, depending on whether he received 
it from his master, or from a third party for his master. Daven- 
port was apparently guilty of larceny, and Gale of embezzlement 
of the cheques which they appropriated. But Snowley, Harris 
and Cullum were guilty of no crime in fraudulently misapplying 
their master’s time and chattels, because English law knows no 
furtum usus. When the master’s time and assets have produced 
something tangible, however, there seems to be no reason why the 
law should not give it that protection with which it safeguards 
other tanglible property. If and when the long overdue revision 
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of the Larceny Act takes place it is hoped that the draftsman will 
achieve the object which the 1861 Act failed to attain, and will 
ensure that servants like Snowley, Harris and Cullum get their 
deserts. If it be objected that there are difficulties in the way of 
holding a man liable for conversion of property of which he is, in 
law, the owner, the example of the crime of fraudulent conversion 
shows that these difficulties are far from insuperable. Provided 
that it is clearly established that the servant intended never to 
account to his master for the property received but to deprive him 
permanently of his interest, the crime of embezzlement could be 
held to be made out, without, it is submitted, any danger of 
injustice. 
* J.C. Sacra. 


* M.A., LL.B., Lecturer in Law in the University of Nottingham. 


HOULDSWORTH v. CITY OF GLASGOW 
BANK 


Ir was in the Modern Law Review that Professor Gower, whilst 
recognising their authority, first asserted that the speeches in 
Houldsworth v. City of Glasgow Bank? appeared to show a con- 
fusion between the corporate company and its members and that 
the reasoning was unsatisfactory. In his recently published book * 
Professor Gower reaffirms his dislike of this decision, which he 
regards as anomalous. This decision, which has the effect that a 
shareholder who has been induced to subscribe for shares on the 
‘faith of a fraudulent statement in a company prospectus cannot sue 
the company for damages unless he also rescinds the contract of 
allotment, is, as Professor Gower says, “‘ entirely contrary to the 
normal rules of the law of contract, for one can recover damages 
for fraud without also rescinding the contract.’’ Professor Gower 
considers this exception to the general rule an anomaly caused, in 
his opinion, by the failure of the House of Lords, prior to the 
decision of the leading case of Salomon v. Salomon & Co.,* to 
realise that a company is an entity distinct from its members. 

He suggests, however, that the decision may be explained away 
by reference to the concept of a company’s share capital as a 
guarantee fund for creditors. ‘‘ The conception is at the basis of 
the rule that a shareholder who wishes to rescind must do so 
promptly, since the existence of his shares may have led others to 
extend credit to the company.’ But if a shareholder were 
permitted to recover damages notwithstanding that he had lost 
the right to rescind, the consequences to third parties would be 
just as detrimental, since the assets of the company would be 
equally depleted. Hence the rule that he must act promptly, and 
unless he does so and rescinds the allotment (thus ceasing to be a 
shareholder) he will lose all remedies against the company.”’ 

With all due respect for Professor Gower, his attempted 
rationalisation of the case Seems unsatisfactory. He says that to 
allow an action against the company for damages for the fraudulent 
misrepresentation inducing the share subscription, when it is too 


1 (1950) 18 M.L.R. 867, note 8. 

2 (1880) 5 App Cas. 817 (E.L.). 

3 Modern Company Law (London: Stevens & Sons, Ltd., 1954), at pp. 63-64, 
279 and 314-815. 

4 [1897] A.C. 28 (H.L.). 

5 I have attempted to show in a review of Professor Gower’s book (71 L.Q.R. 
415) that, although there is some justification for his view that the rule in 
Oakes v. Turquand (1867) L.R. 2 H.L. 325 is based on the notion that, in 
granting credit to a company, creditors rely on the company’s share capital as 
a ‘‘ guarantee fund,’’ this ıs not ın fact the true explanation of the rule. 
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late to obtain rescission, would be to lead in effect to an easy 
evasion of the rule as to rescission with great detriment to “‘ out- 
side creditors.” In the first place, this explanation can at the 
most be only a partial one, for while it might explain the refusal 
of an action for damages when it is too late to obtain rescission, it 
certainly does not explain why a shareholder, who has just dis- 
covered that he was induced by fraudulent misrepresentations 
(made by the company’s agents in the course of their employment) 
to subscribe for his shares, and who is in a position to rescind, but 
who wishes to keep his shares and claim damages against the 
company, should not be allowed to elect against rescission and in 
favour of damages from the company. Secondly, even as regards 
the case where it is too late for the shareholder to rescind, it is 
not correct to say without qualification that the consequences of 
a claim against the company for damages would be just as detri- 
mental as a claim for rescission ‘‘ since the assets of the company 
would be equally depleted.” This statement ignores the fact that 
when rescission is obtained the plaintiff recovers the amount he 
contributed to the company’s assets, whereas this will not always 
be the case when he contents himself with a claim for damages; for 
example, he may have paid £1,000 for his shares and the company’s 
assets would be depleted by that amount if he were to rescind; the 
shares, although without the advantages represented, may still 
have been worth a considerable amount at the time of their allot- 
ment to him, so that, if he claims damages from the company with- 
out rescinding, they will amount to something less than £1,000 and 
the company’s assets will accordingly be less depleted than if he 
rescinds. Finally Professor Gower does not support his argument 
by reference to anything that was said in the House of Lords in 
Houldsworth’s case.’ 


The purpose of this short article is to demonstrate that the 
decision in Houldsworth’s case is not an anomaly, that it is quite 
consistent with the doctrine of corporate personality and that the 
principle underlying it is not the protection of “‘ outside creditors ”’ 
(though it will achieve that result incidentally in some cases) but the 
protection of Houldsworth’s fellow shareholders from a claim which 
was quite inconsistent with his contract with them.’ 


The facts of Houldsworth’s case Were briefly these. Houlds- 
worth bought £4,000 of its stock from the City of Glasgow Bank, 


e He does cite in his favour passages from the judgments of the C.A. in Re 
Addlestone Linoleum Co. (1887) 37 Ch.D. 191, 205 and 206, but it is 
difficult to see how they help his argument. 

7 It may, perhaps, be rather old-fashioned to speak of a company’s memorandum 
and articles constituting a contract between the members inter se, but this 
is the terminology employed by the House of Lords in Houldsworth's case, 
and ıt is convenient to retain it here. In any case the important point is 
that these documents regulate not only the relationship between the individual 
member and the company but also iat between the members inter se, and 
it is immaterial for present purposes whether this latter relationship actually 
amounts to a contract or not. 
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which was an unlimited company registered under the Companies 
Act, 1862. In the following year the bank went into liquidation 
with immense liabilities and Houldsworth was entered on the list 
of contributories and paid calls. Houldsworth claimed that he 
was induced to buy the stock by reason of fraudulent misrepre- 
sentations made to him by the directors and other bank officials 
and, since it was too late for him to obtain rescission of the contract 
of allotment once winding up had commenced,’ he brought an 
action for damages against the company. The damages he claimed 
were (i) £9,000 odd, the price of the stock and stamp duty; 
(ii) £20,000, being the amount he had paid on the first call; and 
(iii) £200,000, the estimated amount of future calls which might 
be made on him. The House of Lords unanimously held that, 
assuming the allegations of fraudulent misrepresentation to have 
been made out, the action failed, because a person, remaining & 
member of a company, cannot sue the company for damages for 
fraudulent misrepresentation inducing him to buy shares in the 
company, though he will of course have his remedy in damages 
against the agents who made the fraudulent misrepresentations. 

On a first reading of the report one is inclined to agree with 
Professor Gower’s strictures on the case. Even though the com- 
pany’s agents had not been authorised by the company to make 
the misrepresentations, they had made them while acting in the 
ordinary course of their employment and on general principles 
one might think that the company should be vicariously liable and 
that it should matter not at all that the plaintiff remained a 
member of the company since the latter had an independent legal 
existence. This first impression is strengthened when one finds 
Lord Hatherley saying in the course of his speech in Houldsworth’s 
case,” ** In truth the appellant [Houldsworth] is trying to reconcile 
two inconsistent positions, namely, that of shareholder and that 
of creditor of the whole body of shareholders including himself.’ 
In fact it is of course very common for a person to be both a share- 
holder in and a creditor of one and the same company. 

On the other hand, however, Lord Selborne said !°: ‘‘ For 
many purposes a corporator with whom his own corporation has 
dealings, or on whom it may by its agents inflict some wrong, is in 
the same position towards dt as a stranger; except that he may 
have to contribute, rateably with others, towards the payment of 
his own claim. But here it is impossible to separate the matter 
of the pursuer’s [Houldsworth’s] claim from his status as a 
corporator, unless that status can be put an end to by rescinding 
the contract which brought him into it.’ Lord Selborne, at any 
rate, was thus clearly at pains in his speech to stress that, despite 
the fact that a company has a separate personality and that a 


® Oakes v. Turquand (1867) L.R. 2 H.L. 826. 
9 (1880) 5 App.Cas. 317, 888. 
10 Ibid. at p. 829. 
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shareholder may also be a creditor of his company, Houldsworth’s 
claim must nevertheless fail. 

Of the four Law Lords in Houldsworth’s case, Lord Blackburn 
was content to rely on the authority of the House of Lords’ earlier 
decision in the similar case of Addie v. Western Bank of Scotland,” 
and it is not easy to deduce from his speech or from those of the 
noble and learned Lords in Addie’s case any general principles 
Justifying the refusal of an action for damages against the com- 
pany. Lord Hatherley’s speech also is of little assistance because 
its central themes are the dictum already cited, which is obviously 
much too widely framed, and the argument that in all 
probability there were many other shareholders in the same posi- 
tion as Houldsworth, so that to allow him a remedy in damages 
against the company would result in a complicated series of inter- 
lacing claims amongst all the shareholders who had been induced 
to take shares from the company in circumstances similar to 
Houldsworth’s. 

The important speeches are, however, those of Lord Cairns and 
Lord Selborne and they do provide a satisfactory explanation of 
the House of Lords’ decision. They do not merely rely on the 
authority of Addie v. Western Bank of Scotland, but proceed to 
discuss the principles at issue. 

It was admitted in the course of argument before the House 
that if Houldsworth, remaining a shareholder, had a right to raise 
an action for damages against the liquidator after the commence- 
ment of the winding up, he must also have had a right before the 
winding up to have remained a shareholder, and also then to have 
brought an action for damages. The question for decision, there- 
fore, as posed by Lord Cairns, was “f Can a man, induced by the 
fraudulent misrepresentation of agents of a company to take shares 
in the company, after he discovers the fraud, elect to retain the 
shares and to sue the company for damages?’ It was the con- 
tention of Lords Cairns and Selborne ** that Houldsworth, in urging 
that the answer to this question should be in the affirmative, was 
making a claim which was inconsistent with the contract between 
himself and the other shareholders for the time being, into which 
he entered on taking the shares and which contract was still in 
existence. In the words of Lord Cairns, ‘A man buys from a 
banking company shares or stock of such an amount as that he 
becomes, we will say, the proprietor of one hundredth part of 
the capital of the company. . . . His contract, as between himself 
and those with whom he becomes a partner, is that he will be 
entitled to one hundredth part of all the property of the company, 


11 (1867) L.R. 1 H.L.8c. 145. 

12 It may be that Lord Hatherley, who agreed with the earlier speeches of 
Lords Cairns and Selborne, was merely seeking to epitomise their conclusions 
and over-reached himself. 


13 (1880) 5 App.Cas. 817, 324-325 and 829-380. 
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and that the assets of the company shall be applied in meeting the 
liabilities of the company contracted up to the time of his joining 
them, whatever their amount may be, and those to be contracted 
afterwards, and that if those assets are deficient the deficiency shall 
be made good by the shareholders rateably in proportion to their 
shares in the capital of the company. .. . It is clear that among 
the debts and liabilities of the company to which the assets of the 
company and the contributions of the shareholders are thus 
dedicated by the contract of the partners, a demand that the 
company, that is to say, those same assets and contributions, shall 
pay the new partner damages for a fraud committed on himself 
by the company, that is, by himself and his co-partners, in inducing 
him to enter into the contract which alone could make him liable 
for that fraud, cannot be intended to be included. Any such 
application of the assets and contributions would not be in accord- 
ance but at variance with the contract into which the new partner 
has entered.’’ ™ 


It is not, of course, sufficient to say that the claim is inconsistent 
with the shareholder’s contract because it diminishes the amount 
of the company’s assets available for the payment of “ outside 
creditors’? ; if this were a satisfactory reason, it would equally 
apply to prevent a shareholder ever succeeding in any action for 
damages against his company. An illustration will, however, show 
what Lords Cairns and Selborne had in mind when they said that 
Houldsworth’s claim was inconsistent with his contract with his 
fellow shareholders. 


Suppose X subscribes for one hundredth of a company’s issued 
one class share capital in reliance on the representation made by 
an agent of the company that the company’s assets are £700,000 
and its liabilities are £100,000. This representation is false for 
the liabilities are in fact £600,000 and the company’s agent made 
it fraudulently in the course of his employment. On the assump- 
tion that X can, without rescinding his contract of allotment, 
recover damages for the fraud from the company, the amount of 
damages to which he is entitled must be included amongst the 
company’s liabilities, so that the company’s net assets are less 
than the amount representefl to X by the sum of (£400,000 + the 
amount of the damages for which the company is liable to X), and 
the value of X’s shares is less than the value which it was repre- 
sented to him they had by the sum of one hundredth of (£400,000 
+ the amount of the damages for which the company is liable 
to X). It is this last sum to which X is entitled if he is able in 
law to claim damages from the company, and on his receiving 


14 (1880) 5 App.Cas. 317 at p. 824. In this passage the term ‘‘ partner "' is, of 
course, used in the non-technical sense of '' co-adventurer.’’ The pa e also 
assumes that the company is an unlimited company, as was the City of 
Glasgow Bank, and that all the shares rank equally. 
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it he will have obtained a full compensation for the loss he has 
suffered from the fraudulent misrepresentation.” 


The consequence of X’s receiving these damages is in effect 
the variation of the contract between himself and the other share- 
holders; his contract is that he will be entitled to one hundredth 
of the company’s assets and will bear the brunt of one hundredth 
of the company’s liabilities, but the effect of his claim for damages 
against the company is to make him bear the brunt of one hundredth 
not of the company’s liabilities but of the liabilities as he imagined 
them to be. In electing, however, not to rescind his contract of 
allotment, X affirms his contract with his fellow shareholders; he 
must, therefore, abide by it and cannot claim damages for the 
fraud from the company. ‘“‘ He is making a claim which is incon- 
sistent with the contract into which he has entered, and by which 
he wishes to abide; in other words, he is in substance, if not in 
form, taking the course which is described as approbating and 
reprobating, a course which is not allowed either in Scotch or 
English law.*° ” 


It may be objected against this conclusion that a person, who 
buys goods at a certain price as a consequence of the fraudulent 
misrepresentation of the vendor, and who, on discovering the fraud, 
elects not to rescind the contract, can nevertheless sue the vendor 
for damages, so that he is, by affirming the contract, keeping the 
goods and yet he is in effect paying less than the contract price. 
If this is permitted in the case of sale of goods, why should the 
House of Lords invoke the doctrine of “‘ approbating and repro- 
bating ° in the case of a share subscription? The answer is, 
apparently, that in the case of sale of goods we have only to consider 
the legal relationship between the purchaser and the vendor, and 
the latter, who has been guilty of deceit, is not allowed to raise 
this objection to the plaintiff’s conduct. In the case of a share 
subscription, however, there is, in addition to the legal relationship 
between the subscriber and the company, the relationship between 
the subscriber and his fellow shareholders, and the latter, who are 
not vicariously responsible for the fraud?’ (for the persons who 
made the misrepresentation are the agents of the corporate entity, 


15 This illustration is based on the example given by Lord Cairns in (1880) 
5 App.Cas. 817, 824-825; Lord Cairns, however, ın estimating the actual 
value of the company’s net assets (as distinct from their value as represented) 
omitted to allow for the liability which the company had ez hypothesi incurred 
for the fraudulent misrepresentation. 

Having regard to Professor Gower’s comments (Modern Company Law, 
pp. 826-827) on McConnel v. Wright [1908] 1 Ch. 546, it is interesting to 
note that Lord Cairns assumed that the measure of damages would be the 
difference between the value of the shares as represented and their actual 
value, and not the difference between the price paid and their actual value. 


16 (1880) 5 App.Cas. 817, 825. 


17 If, however, ay of them are actual participants ın the fraud, the defrauded 
subscrıber will be able to sue them personally for the deceit. 
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not of the shareholders), can object to the plaintiff’s conduct in 
approbating and reprobating.*® 

Certainly, to allow the shareholder, who elects not to rescind 
his contract of allotment, to obtain damages from the company 
will in some cases, at least, work grave injustice on his fellow 
shareholders. Suppose that, in the hypothetical case of X previously 
given, shortly after X’s subscription Y also subscribes for shares 
in the company, being induced to do so by the representation 
that the company’s assets and liabilities are respectively £700,000 
and £500,000. Subsequently, X discovers the fraud practised on 
him but, electing to affirm his contract of allotment, he remains 
silent. Later still the company goes into liquidation and X claims 
damages against the company in the liquidation for the fraud 
practised on him. Y would be gravely prejudiced if X’s claim 
were allowed, for it would follow that, at the time Y subscribed 
for his shares, the company’s liabilities were £500,000 + the amount 
of damages to which X is entitled. Y was therefore the victim of a 
misrepresentation, for which, since it was innocent, the only remedy 
is rescission. Since the company is in liquidation rescission is now 
impossible, so that Y is without a remedy.’® The court, in allowing 
X’s claim for damages against the company, has done so at the 
expense of the innocent Y.” Having regard to the possibility of 
situations such as this, surely it is not unjust to refuse to the 
defrauded subscriber an action for damages against the company, 
if the contract of allotment remains unrescinded. 


In conclusion it is therefore submitted that the House of Lords, 
in deciding Houldsworth’s case, were fully conscious of the 


18 “ A person purchasing a chattel or goods, concerning which the vendor makes 
a fraudulent muisrepresentation, may, on finding out the fraud, retain the 
chattel or the goods and have his action to recover any damages he has 
sustained by reason of the fraud. ... But does the same rule apply to the 
case of shares or stock ın a partnership or company?’ We are accustomed to 
use language as to such a sale and purchase as if the thing bought or sold 
were goods or chattels, but this it certainly is not... . The person called 
the buyer . , . has not bought any chattel or piece of property for himself; he 
has merged himself ın a society, to the ae ig which he has agreed to 
contribute, and the property of which, including his own contributions, he has 
agreed shall be used and applied in a particular way and ın no other way.” 
(Per Lord Cairns (1880) 5 App.Cas. 817, 828-824.) 

19 Even if the company is not ineliquidation, so that Y is able to rescind, X's 
conduct in affirming his contract of allotment and then claiming damages is 
selfish and reprehensible, for by doing this he gives Y the alternative either 
of suffering without complaint the loss occasioned by the diminution of the 
company’s assets through paying X’s damages or of doing what X is not 
prepared to do himself, vtz., rescinding his contract of allotment. 

20 This passage sets out the legal position as ıt was in 1880 when the House of 
Lords was called on to decide Houldsworth's case. The Directors’ Liability 
Act, 1890, was later passed (see now Companies Act, 1948, s. 43). It is 
unlikely, however, that ın the hypothetical case considered above Y would 
even now have any remedy; he certainly would have none against the com- 
pany, and, if (assuming that the musrepresentation was contained in a 
prospectus) he sued the persons oe for the prospectus under s. 48, 
they would presumably have no difficulty at all ın proving a defence under 
B. 48 (2) (d). 
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company’s separate legal personality, that in rejecting Houlds- 
worth’s claim for damages against the company they were concerned 
to protect the position not of the company’s creditors but of 
Houldsworth’s fellow shareholders, and that in their decision they 
were fully justified. 

*J. A. Hoznsy. 


Professor Gower replies: 


Mr. Hornby’s interesting and learned article has not, I fear, 
convinced me that I was wrong. That their Lordships in 1880 had 
not fully grasped the implications of corporate entity, seems to me 
to be illustrated by the various extracts from their speeches which 
Mr. Hornby quotes. This, however, is a minor matter. The main 
point is Mr. Hornby’s argument that the decision in the Houlds- 
worth case can be justified as a necessary protection for shareholders. 
Mr. Hornby must therefore establish that if one shareholder were 
allowed to recover damages for fraud without rescinding, this would 
cause greater damage to his fellow shareholders than if he were 
forced to rescind as well. This, as it seems to me, is demonstrably 
false. Let us take a simplified example based on Mr. Hornby’s 
illustration : 

Shareholders A, B, C and D each subscribe at par for 2,000 £1 
shares in a company whose net worth is £8,000. Shareholder A was 
induced to subscribe by fraudulent misrepresentations that the net 
worth was £10,000. If he elects to affirm the allotment but can 
sue for damages, then, as Mr. Hornby demonstrates, he should 
recover, in round figures, £667." This will reduce the company’s 
net worth to £7,888 and the value of each shareholder’s interest to 
£1,888. If, on the other hand, he rescinds and recovers damages, 
then he would recover £2,500, i.e., his money back (£2,000) plus 
the difference between the value of what he received (£2,000) and 
oS = £2,500). In that event, 
the net worth of the company would be reduced to £7,500 and the 
value of each remaining shareholder’s interest would, once again, 
be £1,888. Hence, even if the courts adopted Mr. Hornby’s method 
of calculation, B, C and D would be ne worse off by allowing A to 
claim damages without rescinding. If, as I suspect and as Lord 
Cairns assumed (see n. 15 to Mr. Hornby’s article), the courts 
merely allowed A £500 damages, B, C and D would be considerably 
better off if A elected for damages without rescission; the value of 
their interests would merely be reduced to £1,875. And in practice 
the adverse effect on the prospects of the company, and hence of 


what he expected to receive ( 





* M.A., LL.B., Lecturer in Law in the University of Manchester. 


1 I am assuming, with Mr. Hornby and the House of Lords in the Houldsworth 
case (see Mr. Hornby’s n. 15), that the measure of damage ıs the difference 
between the price and the represented value. 
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the shareholders, will obviously be greater if its net worth is reduced 
by £2,500, rather than by £667 or £500. 

Mr. Hornby’s final illustration shows what is obvious; that if a 
shareholder can neither rescind nor claim damages this is best for 
his fellow shareholders as well as for the outside creditors. Mr. 
Hornby admits that there is some justification for my view that the 
barring of the right of rescission is based on the principle of “4 main- 
taining the capital,’’ although he prefers to justify it on purely 
technical grounds of statutory interpretation.” I prefer to find a 
reason, if possible, for a rule whether it be judge-made or statutory, 
and the only plausible explanation that I can find is that a share- 
holder should not be allowed to deplete the company’s “‘ capital.’’ 
When this rule bars both rescission and a claim for damages it 
certainly makes better sense than in those cases where it merely 
bars a claim for damages alone. In my example, creditors are 
clearly damnified to a greater extent if A takes out £2,500 than if 
he merely takes out £667 or £500. But the theory seems to be 
that while A remains a shareholder he cannot touch the “ capital,” 
but if he elects to rescind he ceases to be a shareholder and becomes 
a creditor to whom this restraint does not apply. And the practical 
results are just as absurd under Mr. Hornby’s explanation, without 
as it seems to me, even a plausible theory to justify them. 


2 71 L.Q.R. at pp. 416-417. 
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THe First GENERAL Report or THE Monopoiies COMMISSION ! 


Tae first nine published reports of the Monopolies Commission 
relate to investigations into matters referred to it by the Board 
of Trade pursuant to section 2 of the Monopolies Act, 1948. Each 
reference of this kind deals with the supply or export of a specified 
description of goods or the application of a specified process, and 
in each case the Commission investigate the industry or trade in 
question.” Action taken by the Government in terms of the Act is 
confined to the branch of trade or industry which has been investi- 
gated. This process of individual reference, investigation, report 
and Government action has come to be known as the case-by-case 
method. Its prominent place in the monopolies legislation reflects 
the general feeling in Parliament in 1948 that monopoly and restric- 
tive practices are not necessarily against the public interest and that 
therefore cases should be investigated individually and assessed and 
dealt with on their merits. 


However, there is provision for another kind of inquiry and 
report in section 15 of the legislation of 1948 (Reports on General 
Questions). This section, which did not appear in the original Bill, 
authorises the Board of Trade to ‘‘ require the Commission to sub- 
mit to them a report on the general effect on the public interest of 
practices of a specified class, being practices which in the opinion 
of the Board are commonly adopted as a result of, or for the 
purpose of preserving °’ monopoly conditions as defined in the Act.’ 
There is a proviso that the Board of Trade shall not make such 
general references ‘* unless they are satisfied that practices of [the 
specified] class have been dealt with, in relation to goods of 
particular descriptions, by previous reports of the Commission and 
that it is expedient that the views of the Commission in relation to 
practices of that class should be formulated in a general report.” 
The first part of the proviso seems to have been inserted after the 
Opposition in the House of Commons had stressed the undesirability 


1 age es and Restrictive Practices Commission: Collective Discrimination 
port on Exclusive Dealing, Collective Boycotts, Aggregated Rebates 
ane other Discriminatory Trade Practices, Cmd. 9504, H.M.8.0., 1955. Price 
. 6d. net. 
2 The Board of Trade may limit the inquiry to particular practices within an 
industry or to the supply of the class of goods in a specified part of the 
United Kingdom. Both these limitations were imposed on the inquiry 
reported in the Report on the Supply of Buildings in the Greater London 
Area (1964). 
Broadly, these conditions prevail when one firm or a group of firms acting 
together supply one-third or more of the goods m question. 
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of deviating too far from the idea of detailed investigation of 

particular cases. 

The first reference under section 15 was made in December, 1952. 
Some months earlier the President of the Board of Trade (Mr. P. 
Thorneycroft) had explained that the Commission in each of its first 
four reports (on particular industries)‘ had found “a complex 
system of restrictive arrangements affecting distribution, and they, 
all had a strong family resemblance.” He added: ‘* Although the 
four Reports certainly point the way to certain useful generalisa- 
tions, one cannot found a judgment on those four Reports alone. 
We need to know within what limits the generalisations hold good, 
whether there are any exceptional cases in which normally undesir- 
able practices may become innocuous or even desirable, and by 
what criteria such cases, if they exist, should be judged. Al this 
points to some further general consideration about these practices.”’ 
He said that section 15 was available for this purpose though the 
« form in which it has been bequeathed to us... is not wholly 
satisfactory for the purpose.” * 

The referred practices have been classified by the Commission 
into six categories: 

1. Collective discrimination by sellers (refusal to sell except to 
dealers on an agreed list, and regulation of discounts to 
different groups of customers). 

2. Collective discrimination by sellers in return for exclusive 
buying (the buyers favoured by discriminatory arrangements 
confine their purchases to the sellers who favour them). 

8. Collective adoption by sellers of a policy of maintaining 
resale prices or imposing other collateral trading obligations 
on the buyers. 

4. Collective discrimination by sellers to enforce resale prices or 
other contract terms. 

5. Collective discrimination by buyers (without any corre- 
sponding obligation on the sellers). This includes organised 
boycotts of particular suppliers or groups of them. 

6. Aggregated rebates, i.e., where a group of suppliers agree to 
grant quantity discounts on the basis of the customer’s total 
purchases from all of them. 


These practices are in operation in many branches of British 
industry and trade. Sometimes they appear singly, more often 
they appear in combinations of two or more (e.g., categories (1), 
(4) and (6) ) and not infrequently they are employed in conjunction 
with other restrictive devices such as price-fixing by manufacturers. 


4 Reports on the Supply of Dental Goods (1950), the Supply of Cast Iron Rain- 
water Goods (1951), the Supply of Electric Lamps (1951), and the Supply of 
Insulated Electric Wires and Cables (1952). e first report was reviewed 
in Modern Law Review, Apri, 1951. 

5 House of Commons Debates, July 28, 1952, col. 572. The President did not 
explain why the section was not wholly satisfactory. 7 
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Where encountered in earlier investigations of the Commission into 
the affairs of particular industries, they have generally (with minor 
exceptions) been judged to be against the public interest.° It may 
be added that, with one exception, Government has so far accepted 
the Commission’s conclusions in respect of the practices in question.’ 


The description of the practices and the discussion of the arguments 
for and against them presented in the main body of the report 
(Chapters 8 to 7) are admirable and instructive. The treatment 
is both comprehensive and concise, with frequent illustrative 
references to particular agreements or arrangements and to argu- 
ments brought before the Commission by particular trade associa- 
tions. Even though rather familiar ground is covered—ground 
made familiar by the earlier reports of the Commission—the careful 
reader will nevertheless have much to learn. 

A study of the report confirms that competition in many 
branches of industry has been superseded by a network of privately 
organised controls. This state of affairs is disquieting both to those 
who believe that economic activities should be ordered and directed 
by a freely acting price mechanism reflecting consumer demands 
and competing producers’ responses to them, and to those who 
believe that some detailed control over industry is necessary but 
should be exercised by the State. 

The ten members of the Commission responsible for the report * 
failed to agree on the effects, in general, of the referred practices 
on the public interest. Three members signed a Note of Dissent, 
being joined in this by one member of the majority group on one 
point—the assessment of the collective enforcement of resale price 
maintenance. The failure to reach agreement, while not unique in 
the history of the Commission, is important in that it reveals wide 
differences in the general approach to the investigation and control 
of restrictive practices, and, though to a less significant extent, in 


6 The findings ın earlier reports are reviewed ın the general report. 

One exception to the disapproval of the practices in question is ın the 
Report on the Supply of Ingulin (1952). The manufacturers collectively con- 
fine supphes on wholesale terms to dealers on a wholesale list. The 
Commission did not find that these arrangements were against the public 
interest. Another exception 1s noted in footnote 18, below. 

The exception ıs the Government decisioneon the Report on the Supply of 

Electric Lamps (1951). The Commission recommended, inter aha, the 

termination of an aggregated discount scheme on the grounds that ıt hindered 

independent manufacturers’ access to the market, The Government rejected 
this recommendation, partly because ıt thought that the other recommenda- 
tions, accepted by the Government, would help the independents, and partly 
because the abolition of the collective discount scheme might harm the 
interests of the smaller manufacturers in the association. (House of Commons 

Debates, May 19, 1952, Written Answers, cols. 11-12.) 

8 In terms of the Monopolies and Restrictive Practices Commussion Act, 1953, 
the chairman of the Commission may direct a group of not less than five 
members of the Commission to undertake a particular wnquiry. The general 
report is the first report prepared by such a designated group to be published. 
The amending legislation was designed to accelerate the work of the 
Commission. 
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the interpretation of the public interest. Broadly, the majority 
conclude that ‘**the general effect of each of these practices is 
against the public interest,” and recommend that they should be 
prohibited by legislation creating ‘f a new criminal offence.” ° They 
recognise that there may be exceptional circumstances in which the 
practices are not against the public interest and give four possible 
situations in which exemption from the prohibition might be 
granted after investigation. The minority, on the other hand, “ are 
not prepared to say that the referred practices as they exist over a 
very wide field of trade and industry are in general injurious to the 
public interest and should be prohibited and made illegal by 
statute,” even allowing for the exceptions specified by the majority. 
They recognise that the practices (with the exception of the collec- 
tive enforcement of resale price maintenance) “‘may, because 
restrictive of competition, in certain circumstances be injurious to 
the public interest.” 1° They recommend, therefore, that individual 
agreements and arrangements should be assessed after “‘ detailed 
examination of their operation which in our judgment would alone 
warrant a positive decision that a particular arrangement was 
operating against the public interest and should be prohibited.” 
In short, they are in favour of continuing the case-by-case method 
of investigation and remedial action. 

The difference in approach needs no emphasis. It is perhaps 
more helpful to point out that the disagreement between the 
majority and minority groups does not mean that members of the 
two groups would necessarily not agree on the assessment of the 
arrangements in a particular industry studied by them. It is of 
some interest that two members of the dissenting minority are 
signatories of the most recently published report of the Commission 
in which it is recommended unanimously that collective discrimina- 
tion, the collective regulation of resale prices and the use of 
aggregated quantity rebates should be brought to an end in the 
supply of certain copper semis.!! 


° The majority urge that the prohibited practices should be clearly defined, but 
that “‘the definition should not be too narrowly drawn, or there would be 
opportunities for the exercise of ingenuity in evadmg the prohibition by 
arrangements falling technicalfy outside its scope but having the same effect 
ag those prohibited.’ This may possibly have reference to one aspect of the 
Commission's interpretation of the terms of reference. The view was taken 
that only agreements and arrangements ‘‘ which in some way or other involve 
an obligation (legal or moral) on the parties’ could be considered as falling 
within the prescribed scope of their inquiries, though it was noted that other 
excluded agreements or arrangements may have the same effects. 

10 The minority specifically exclude collective enforcement of resale price main- 
tenance ın para. 256, from which the quotation is taken: but in para. 269 
they indicate that they do not say that collective enforcement could never be 
injurious to the public interest, and their general proposals are to cover this 
practice as well. 

11 Report on the Supply and Export of Certain Semi-Mannfactures of Copper 
and Copper-Based Alloys (1955). 
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The majority arrive at their general condemnation of the referred 
practices without having made a special detailed investigation into 
the operation of these practices in any one industry or into the 
general circumstances of any industry using these practices. A 
general reference under section 15 does not require or empower the 
Commission to probe into all the agreements and arrangements 
falling within the specified categories.‘? Thus the general report 
does not contain detailed or specific accounts of the historical 
development of the practices in any industry in which they prevail; 
there are also no statistics or discussion of costs, prices and profits 
of the kind that appear in some of the Commission’s individual 
industry reports. (It may be noted in passing that their relevance 
for and bearing on the conclusions reached in these reports have 
not always been clear.) However, in reaching their conclusions 
they have made use of the material collected by the Commission in 
past investigations as well as that supplied by many trade associa- 
tions and others in response to their request for information and 
statements of points of view. 

The majority reach their conclusions by a process compounded 
of several elements. The arguments put forward in favour of the 
practices are examined. In some places they are shown to be 
mutually inconsistent. In others the declared objectives of the 
practices are shown to be equally attainable by other less restrictive 
measures. Sometimes it is shown that the attainment of the 
declared objectives is not assured by the measures as they are 
implemented. And in many places the majority question the 
premises upon which the arguments are based, or examine the 
adverse consequences of the practices which are naturally not 
usually considered in ew parte statements. Thus in addition to 
examining the validity and bases of the arguments put forward in 
favour of the practices, they also present an economic analysis of 
the practices. (In connection with collective enforcement of resale 
price maintenance they also stress the undesirability of private 
trade courts, as these have come to be popularly known.) In this 
general examination it is demonstrated that “‘ all the types of agree- 
ments which we have examined do adversely affect the public 
interest, some to a considerably greater extent than others.” In 
this demonstration much emphasis is placed, inter alia, on the effect 
of some or all of the practices in denying consumers a choice 
between alternatives, in hindering experimentation in business 
policies and practices by manufacturers and dealers, and in 
impeding the business of excluded competitors. 

The general condemnation of the practices follows logically; 
but the majority are careful to add that there may be special 


12 For its investigations under s. 2 of the Act the Commission is empowered to 
require individuals to give evidence, to produce documents, or to render 
returns. These powers are not enjoyed in respect of general inquiries under 
s. 15. 
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circumstances when the use of some of the practices may be justified 
in the public interest. They qualify this by stating that ‘“‘ we have 
not in the course of our inquiry come across any instances in which 
we were clearly satisfied that such practices were beneficial,” but 
concede that they were not able, for example, to examine the more 
complex arrangements of which the referred practices sometimes 
formed only a part. Thus they recognise the possibility of excep- 
tional circumstances and list four situations in which the general 
prohibition might be waived. 

The first two categories of exceptional circumstances refer to 
situations in which the practices may be found to achieve a desirable 
objective (t.e., one considered to be in the national interest by the 
Government) where alternative methods (such as direct Government 
intervention) may not yet have been applied or where they may be 
impracticable. The first refers to the maintenance of standards of 
service (e.g., in the sale of dangerous goods) where the consumers 
cannot judge the need for or quality of the service.** The second 
refers to the exclusion or limitation of imports by the practices to 
protect an industry which it is in the national interest to protect.** 
The remaining two categories of exceptional circumstances arise out 
of the presence of other restrictive practices; either the referred 
practices may be desirable to bolster up another restrictive practice 
where it is found to be in the public interest, or they may be 
desirable to offset the undesirable effects of another restrictive prac- 
tice. More specifically, the third category covers situations in 
which the referred practices are necessary to support manufacturers’ 
agreements to charge common prices, and where these agreements, 
after inquiry, are found to operate in the public interest. The 
fourth situation is ‘*‘ where the [referred] arrangement is a neces- 
sary means of enabling smaller concerns in a trade to compete 


13 An example is provided in the Report on the Supply of Insulated Electric 
Wires and Cables (1952). A collective agreement whereby supplies of certain 
cable were not made available on trade terms to retailers and industrial users 
who did not employ qualified staff was not condemned by the Commission on 
the grounds that the restriction was ‘‘a prudent if perhaps over-stringent 
precaution." 


14 Thus exclusive dealing or aggregated rebate arrangements when practised only 
by domestic manufacturers can have the effect of wmpeding the entry of 
foreign goods. ° 

15 The Commission were not asked to examine price agreements, hence this 
provision for possible exceptions 

The majority qualify their recommendation by stating that exclusive- 
dealing arrangements should not be excused on the grounds of the desira- 
bility of an associated common price agreement. They also state that the 
arguments against common price agreements are strongest when outside 
competition is weakest, and that aggregated rebate systems impede outside 
competitors and reduce the mcentive of members to break sway. 

t may be noted that in earlier reports the Commission have condemned 
certain common price agreements, left some undisturbed, and recommended 
ee and semi-public supervision or control of others. The Board of Trade 

as now referred the practices of common price ments and collusive 
tendering to the Commission for report under s. 16 
Debates, November 2, 1955, Written Answers, col. 125.) 


(House of Commons 
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effectively with a very large concern in that trade which is itself 
resorting to restrictive practices.” 1° 

_ It should be noted that a favourable assessment, for example, 
of an industry’s technical achievements or record of (non- 
restrictive) co-operation would not by itself justify its exemption 
from the prohibition recommended by the majority; in the language 
of current American debates on anti-trust policy, there is no general 
“ performance ’’ test to be applied in granting or withholding 
exemption.’’ On the other hand, the condemnation of the prac- 
tices does not go the whole way and allow for no exceptions. But 
the majority clearly do not think that many industries would be 
able to establish a prima facie case for exemption in terms of the 
specific criteria they lay down. They propose that the four 
categories of possible exceptions should be set out in the proposed 
legislation prohibiting the practices generally, and that an ‘‘ inde- 
pendent body ”’ should examine whether particular arrangements 
fall within one of these categories and whether they operate in the 
public interest. The Minister responsible would make his decision 
after obtaining the advice of this body; any exemptions granted 
would be by way of parliamentary order, and would be subject to 
any qualification thought necessary, and with provision for periodic 
review. ** 


The majority recognise that, if their recommendations were imple- 
mented, some business practices would be permissible when employed 


16 No example ıs given. The description could cover a situation where a group 
of small firms combine to practise exclusive d or aggregated discount 
arrangements to compete more effectively against a large firm which uses its 
own exclusive dealing or discount terms to tie customers to ıb. 

The President of the Board of Trade has suggested an cog ve of a 
different but related situation which 1s not in the majority’s list. is con- 
cerns an agreement among a group of buyers not to buy from suppliers who 
practice level tendering. is would not be necessary to protect the smaller 
competitors of the firms in the level-tendering ring, but might stimulate more 
competitive conditions in the supplying industry as a whole. 

o particular example taken by the President, t.e., of an agreement 
among local authorities, would not have fallen within the terms of reference 
of the inquiry, since this was restricted to agreements among ‘‘ suppliers of 

oods 91 


17 Ta some of its earlier reports (6.g., on the Supply of Electric Lamps and the 
Bupply of Insulin) the Commission have been favourably ımpressed by the 
record of the industry and this appears to have influenced their recommenda- 
tions in particular cases (6.g., recommendations concerning price agreements). 
But this consideration has not inclined the Commission more favourably 
towards the referred practices (examined in the general report) when 
previously encountered in investigations under s. 2. 

18 The majority report has been criticised ın Parliament and in the press on the 
ground that the proposal for prohibition with possible exemptions would in 
practice amount to no more than a proposal for case-by-case investigation, 
since all or most mdustries would apply for exemption and have to be con- 
sidered individually. But even if this were true—and it 1s not obvious that 
most industries would be able to establish a prima facie case for consideration 
for exemption in terms of the criteria mpeciied by the majority—the majority's 
proposals would be more far-reaching than the minority’s, since the latter 
appear to contemplate other grounds for justifying the continuance of the 
referred practices in addition to those stipulated by the majority. 
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by one firm but illegal when collectively employed by a group of 
firms. The terms of reference limited the investigation to collective 
practices only. Thus it would be in order, say, for a large firm 
to have a quantity discount scheme with effects similar to those 
of an aggregated quantity discount scheme, or for it to practise 
exclusive dealing with effects much the same as those of the collective 
practice of exclusive dealing. In a sense the prohibition of the 
collecttve practices would tip the scale in favour of the large, 
dominant firms who could do alone what their smaller competitors 
could do effectively only in combination.’® If, therefore, nothing 
is done about the restrictive practices of individual firms, there 
may be a tendency for the relative position of dominant firms to 
be improved; there may also be an added incentive to mergers, 
its strength varying greatly from one industry to another. But 
the recognition of these possibilities does not weaken the case for 
the majority’s recommendations. It merely points to the conclu- 
sion that those responsible for monopoly policy must be prepared 
to deal with possibly adverse indirect consequences of the course 
favoured by the majority. Inquiries by the Commission under 
section 2 of the Act could, of course, be used to examine adverse 
developments if they should occur to any significant extent. 

The general issue arising from the limited terms of reference 
crops up most prominently in the treatment of resale price main- 
tenance in the report. The Commission interpreted their terms of 
reference to mean that they should not be concerned with the effects 
or desirability of resale price maintenance per se, nor with the 
enforcement by an individual manufacturer, unaided, of his own 
resale price stipulations. The report therefore deals with the 
effects and desirability of collective enforcement alone.”° 


19 The fourth exception listed by the majority (p. 68, above) could be interpreted 
to mean that the referred practices when employed by smaller firms might be 
exempted from the ban if they are ‘‘necessary'’ to offset the effects of the 
same type of practice carried on by a large firm on its own. 

20 The general reference could presumably have been made wider to include 
individually enforced resale price maintenance. When the reference was made 
in December, 1952, the Commission had already ‘‘ dealt with ’’ this practice in 
two previous reports, viz., the Reports on the Supply of Electric Lamps (1951) 
and the Supply and Export of Matches and the Supply of Match-Making 
Machine signed in October, 1952, published 1953), though in the last- 
men boned report the brief difcussion dealt with past events and with price 
maintenance at the wholesale level only. 

Though the Board of Trade was responsible for limiting the scope of the 
inquiry to collective enforcement, the President (House of Coroni Debates, 
July 13, 1955, col. 1944) has nevertheless criticised the majority report ‘‘ on 
a point of substance,"’ t.e., the ‘‘ absence of a solution . . . to the question of 
individual resale price maintenance, part of category IY." He stated that 
‘“ perhaps ıt was outside the terms of reference to find a complete one.™ The 
use of the words *‘ perhaps’’ and ‘'complete’’ is not happy, since, should 
there otherwise have been any doubts about the scope of the inquiry, clause 
5 (a) of the terms of reference specifically excludes ‘‘ agreements between a 
particular supplier . . . and the purchaser . . . of those goods to which no 
other persons are parties.’ The President’s criticism is all the more difficult 
to understand because, while the Commission are required by statute to con- 
sider remedial or preventive measures in their inquiries under s. 2, s. 15 
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The majority acknowledge and explain that individual enforce- 
ment may be more difficult and expensive than collective enforce- 
ment, and that individual enforcement is easier for larger firms 
than for smaller ones. The difficulties of individual enforcement 
arise partly because it is ‘f very doubtful whether a manufacturer 
can enforce a contractual obligation against a retailer with whom 
he has no direct contract.’? A change in the law could be made 
to meet this sort of difficulty; on this point the majority state that 
whether the law should be altered to facilitate individual enforce- 
ment “‘must depend mainly on an assessment of the general 
effects of resale price maintenance,” which was outside the pre- 
scribed scope of their inquiry. ? But even though such an assess- 
ment is not provided by them, they recommend that collective 
enforcement should be prohibited partly because it makes the prac- 
tice of resale price maintenance ‘‘ more rigid and more widespread ”’ 
than it would be ‘‘ if individual suppliers were responsible for their 
own enforcement even if enforcement in the courts were made much 
easier than it is at present.” ? The minority, on the other hand, 
argue that if it 1s to be permissible for manufacturers to prescribe 
resale prices, the most effective method of enforcement—collective 
enforcement—should not be prohibited, and add that ‘fto forbid 


merely requires an expression of the ‘‘ views’’ of the Commission. (The 
minority group observe that “ıt may be significant that s. 15 of the 1948 
Act does not specifically authorise the Commission to make recommenda- 
tions.’ And the Attorney-General, though welcoming the fact that it was 
done, observed that ın making recommendations both groups ‘‘ went outside 
their terms of reference.*’) 

1 In their earlier reports the Commission, while recommending the prohibition 
of collectively enforced resale price maintenance, have never urged that ındi- 
vidual price maintenance should also be banned. The Lloyd Jacob Committee 
(1949), which considered the problem of resale price maintenance as a whole, 
recommended that individual price maintenance should be permitted, but in 
a radically modified form. eir proposals, if implemented, would result in 
& completely different practice from that now known as resale price main- 
tenance, since it would have to allow retailers considerable freedom to sell 
at lower prices than those stipulated by manufacturers. The proposed 
modifications are almost invariably neglected ın public discussions of the 
Lloyd Jacob Report. The proposal for modifications is probably impracticable; 
but this does not excuse its neglect, for this gives rise to the misleading view 
that the Lloyd Jacob Committee ‘‘ favoured ’’ mdividual price maintenance 
as we know it. 
Though stating that the subject of resale price maintenance ın general terms 
was outside the terms of reference, the nfajority nevertheless seem to lend 
their authority to the view that extreme forms of retail price competition, 
and loss-leader selling, may damage the interests of manufacturers of branded 
goods (para. 171 and especially para. 238). (This is somewhat qualified in 
para. 184.) This widely held and influential argument in favour of resale 
price maintenance is perhaps most remarkable for the lack of documentation 
in support of it. It ıs therefore regrettable that the majority provide no 
evidence or analysis on this point, which is introduced in what are ob:ter 
dicta. 

3 In this approach an ‘‘ assessment'’ of the general effects of resale price 
maintenance seems to be implicit, viz., that the practice is against the public 
interest 1f ıt ıs as ‘‘ widespread’’ as ıt 1s today and that a reduction 1s 
desirable. It is difficult to see how an assessment of the practice could have 
been avoided if the majority wished to make recommendations concerning the 
most effective method of enforcing price maintenance. 


bo 
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collective enforcement . . . favours the large manufacturer.’ And 
again, while the majority are abhorrent of extra-legal sanctions 
and action taken by trade bodies against non-members, the minority 
(which includes two lawyers) * believe that ‘‘ public uneasiness °’ 
about trade courts is not ‘** well-founded ”’ and that ‘* the evidence 
goes to show that considerable trouble is taken to ensure that their 
procedure is fair and in conformity with the law.” 


We turn now to the more general points presented in the minority’s 
Note of Dissent. The minority conclude that the ‘‘ evidence and 
information put before us ” do not justify their colleagues’ ‘‘ sweep- 
ing’? condemnation of the referred practices. It is not clear 
whether in their view the evidence and information were inadequate 
(in the sense of not referring to all instances of the practices and 
their surrounding circumstances), or whether the available evidence 
did not support any general conclusion. They wish to avoid any 
general prohibition, since industries should not be deprived of the 
benefits of the referred practices ‘* without having an opportunity 
of having their cases examined individually.” They add that a 
general prohibition is inflexible, which is undesirable, since ‘‘ a 
practice which today is thought contrary to the public interest 
may in tomorrow’s [changed economic] conditions appear justifi- 
able.” The majority therefore recommend what the majority 
had considered and rejected, viz., that agreements and arrange- 
ments of the kinds examined in the report ‘‘ should be put into 
writing and registered with the Board of Trade or some other 
authority.” Apart from the salutary publicity it would entail, ` 
it would enable the Board of Trade (presumably) to select particular 
agreements or arrangements for ‘‘ detailed examination.” 


The Government has indicated the general line of approach it 
intends to follow; but it is best to give merely a brief outline 
since the only announcement of its proposals to date is vague 
and changes may be made in the process of translating them into 
a statute.” Legislation is to be introduced to provide for the 
registration of classes of agreements or arrangements to be pre- 
scribed from time to time, and unregistered agreements would be 
illegal and unenforceable. A “‘ tribunal ’’ is to be set up to examine 
whether particular agreements on the register are against the public 
interest. If it is decided that an agreement is against the public 
interest, it will be rendered illegal (but not ‘‘ criminal ’’) and its 
continuance stopped by injunction. It is not clear whether the 
tribunal will be a judicial one, whether its decisions will be final, 
or whether it will be given a clear indication of the criteria by 
which the public interest is to be judged. 


4 On this point the minority consisted of four of the ten members of the group: 
5 The proposals are outlined in House of Commons Debates, July 18, 1955, and 
House of Lords Debates, July 27, 1955. 
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In the main the proposals tend in the direction indicated by 
the minority members of the Commission.’ But on one subject 
the Government has declared itself against the conclusions of the 
minority. It plainly does not like the private trade courts or 
tribunals. The Attorney-General has indicated that it would be 
possible to prohibit private trade courts if effective methods of 
enforcement of resale price stipulations could be found not requir- 
ing their help, and suggested that “‘non-signer’’ arrangements 
may be the answer (i.e., to make a manufacturer’s resale price 
stipulations legally enforceable and binding on all wholesalers and 
retailers, whether parties to a contract or not, who are aware of 
them). He added that if no alternative method of effective enforce- 
ment were found, ‘we must secure adequate supervision and 
control over the exercise of [collective] sanctions.” 

In summary, if the Government proposals are implemented, 
there will be no serious departure from the case-by-case method 
in monopoly investigation and control which has been in operation 
since 1948,’ and there will be no new category of criminal offence. 
The registration of prescribed classes of restrictive practices will 
be introduced, following a practice long established in some countries 
such as Sweden. There will also be a new body to investigate 
restrictive practices, and this may require a “‘ shifting of the empha- 
sis of the work ” of the existing Monopolies Commission. If the 
tribunal is to be a judicial one, the judiciary would be brought 
back to assist in the appraisal and control of restrictive agreements; 


è The President of the Board of Trade has stated recently that the action which 
he had announced on July 18 ‘' goes somewhat further than the majority 
report ' (House of Commons Debates, November 8, 19655, col. 1189). This 
presumably refers to the fact that it was stated that classes of practices other 
than those examined by the Commission could be prescribed for registration. 
It can scarcely refer to more fundamental matters at issue, for the majority's 
mein proposal to create a new criminal offence was rejected, and no assurance 
was given that the proposed tribunal would be required to assess the effects 
of the practices on the public mterest within the narrow limits of the four 
grounds for their justification listed by the majority. 

7T The Attorney-General recognised that the Government’s proposals envisaged 
a “‘ variant’ of the case-by-case approach. 

It has been suggested that there will be two main differences between the 
case-by-case method to be followed by the new tribunal and that followed by 
the Commission in its inquiries under s. 2 of the Act. First, much emphasis 
has been put on the proposal that the onus of showing that its practices are 
not against the public mnterest will be placed directly on the trade association 
(or concerted group) appearing before the tribunal. But this language is not 
helpful. It is difficult to see what more can be required of the trade associa- 
tion than to put its case and argue against possible objections to its practices 
—and this is already done befors the Commission ın investigations under s. 2 
of the Act. (Of course, the tribunal may be required to hear argument only 
on specific and limited points, and this would shorten its mquiries as com- 
pared with those of the Commission. But no assurance has been given that 
such limitation will be imposed.) Secondly, the tribunal will not have to 
establish the facts about the agreements since these will be registered. This 
may speed up the proceedings, though the tribunal would presumably still 
inquire into the working of the agreements and into the facts of other 
associated but unregistered agreements and arrangements, 
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judges would be called upon to engage in a sphere of activity which, 
gauging from past experience and statements, many of them found 
incongenial and in which they disclaimed special competence or 
knowledge. The trade courts which at times have aroused con- 
siderable public indignation will either be prohibited or placed under 
official control or supervision. Finally, it is possible that the 
American practice of allowing a manufacturer to take legal action 
for infringement of resale price stipulations against a subsequent 
seller with whom he has no contract may find its way into English 
law. ‘Thus even though the basic case-by-case method in monopoly 
matters is not to be altered, a sizeable crop of innovations may 
follow from the first general inquiry of the Monopolies Commission, 
carried out in terms of a section of the Monopolies Act which was 
added at a late stage of its birth almost as an afterthought. But it 
will nonetheless be a different crop from that planned more 
drastically by the majority group of the Commission, and the 
relatively unimportant prohibitions of certain types of agreements 
in the cinematograph films industry and among dealers at auctions 
will remain, for the time being, the only bans on restrictive practices 
on the statute book.® 
B. S. Yamry.* 


Postscript 


Another report, on the Supply and Export of Pneumatic Tyres, 
has been published since the above was written. In this report the 
majority of five members recommend, inter alia, the termination of 
certain collective discriminations and the prohibition of both colec- 
tively and individually enforced resale price maintenance; the 
majority group includes the member who joined the minority group 
in “‘ defence ” of collective resale price maintenance in the general 
report. The opposite view is taken by a minority group of four 
members which includes two members who signed the minority 
report on the general investigation. 

There is also a unanimous conclusion that an aggregated rebate 
scheme in the sale of giant tyres does not operate against the public 
interest, because all tyre manufacturers are parties to the scheme, 
which therefore does not harm any competitor, and which, further, 
is not rigid in form. It may be noted that the main circumstance— 


s Cinematograph Films Act, 1938, as. 17-20; Auctions (Bidding Agreements) 
Act, 1927. 

There is also the Monopolies and Restrictive Practices (Dental Goods) 
Order, 1951 (B.I. 1200), which prohibits certain collective practices (of the 
kind dealt with ın the general report) ın the supply of dental goods. This 
Order, the only one to be issued under the Monopolies Act, 1948, followed the 
first report of the Commission. 

* Reader in Economics at the London School of Economics and Political Science, 
University of London, 
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the fact that all competitors are in the scheme—is not taken into 
account in the list of possible situations qualifying for exemption 
from the general prohibition recommended by the majority in the 
general report. The conclusion on this point in the Report on 
Pneumatic Tyres is signed by four members of the Commission who 
also signed the majority report on the general inquiry. 


NOTES OF CASES 


Recent Decisions IN Bankına Law 


THE main interest of Welch v. Bank of England [1955] 2 W.L.R. 
757; [1955] 1 All E.R. 811 is the criticism which it contains by 
Harman J. of the much discussed decision of McNair J. in Brewer 
v. Westminster Bank Ltd. [1952] 2 All E.R. 650. The facts of 
the case were rather complicated but for the purposes of this note 
they may be summarised as follows. 

The plaintiff was one of two trustees who were registered as 
joint holders of certain consolidated stock trausferable by the 
defendants in their books in the ordinary way. The other trustee 
by a series of transactions, in the course of which he forged the 
plaintiff’s signature to a number of deeds of transfer, disposed of 
the stock to third parties for his own benefit and the defendants 
accepted the transfers as genuine, and registered the said third 
parties in their books as having become the owners. These frauds 
were eventually discovered and the fraudulent trustee having died 
the plaintiff brought these proceedings against the defendant bank 
claiming that her name should be restored to the register as owner 
of the stock in question. Similar questions arose in connection 
with dividends received upon the stock and cheques received in 
payment for the stock, but these do not need separate consideration 
here. 

The plaintiff’s claim rested on the well-known rule that forgery 
being a nullity the defendant bank had no authority on which they 
could properly alter the register of stock holders and transfer the 
stock into the name of the third parties (Davis v. Bank of England 
(1824) 2 Bingh. 898). The defendant bank contended that as the 
interest of the plaintiff and her co-trustee in the stock was a joint 
one she could have no better right to complain than he had. They 
relied also upon estoppel and ratification. 

With regard to these latter contentions the circumstances 
attending the different forgeries varied somewhat and gave rise to 
interesting discussions as to the precise conduct which will found 
estoppel or amount to ratification in such cases, but there was 
no particular difficulty as to the rules involved and this part of 
the case need not concern us further. In the result the learned 
judge held that in respect of a large amount of the stock in question 
the defendant bank were liable to restore the plaintiff’s name to 
the register of stockholders. 

It is with the defendant bank’s contention on the point of joint 
interest of the two trustees that I am concerned in this note. This 
was considered by the learned judge to raise the defence which 
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succeeded in the Brewer case (supra), the facts of which it may 
be useful to recapitulate shortly. The plaintiff Miss Brewer was 
one of two executors of her father’s will and together with the 
other executor opened a joint account with the defendant bank, 
on the terms of the banks standard form of mandate. This mandate 
provided that cheques upon the account were to be signed by both 
parties to it, and that the liability of the executors to the bank 
on the account should be joint and several. The plaintiff’s co- 
executor forged her name to a number of cheques which he drew 
upon this account and by this means obtained and used for his 
own purposes a substantial sum of money belonging to the plaintiff 
which it was claimed in these proceedings that the defendant bank 
were liable to repay to her. 

The forged signatures were so skilfully executed that no question 
of negligence on the part of the bank arose, and the plaintiff’s 
case in effect was that since the forged mandates were nullities in 
law the defendant bank must restore the amount paid away or 
alternatively had no authority to debit the account. To which the 
defendant bank replied that since she was one of two joint creditors 
on a single obligation she could not sue without joining her 
fraudulent co-executor: this she accordingly did. She was then 
faced with the dilemma that several persons cannot sue at law 
jointly unless each one is in a position to sue (Brandon v. Scott 
(1857) 7 E. & B. 284) which it was clear the plaintiff was not, for 
her right was indivisible from that of her fraudulent co-executor. 
MeNair J. considered that this was the correct view of the matter, 
and gave judgment for the bank. 

In regard to this Judgment Harman J. in the instant case 
remarked shortly ‘‘I confess that I do not follow that decision. 
None of the cases in equity were cited to the judge. It may be, 
however, that this would be a good defence at law. It is certainly, 
I think, no defence in equity.” 

It would appear from this statement that there is some well- 
known rule of equity which applies in cases of this kind but which 
had been overlooked not only by both judge and counsel in Brewer’s 
case but also by the several learned commentators who discussed 
that case in the periodicals (cf. 16 M.L.R. 282). Harman J. does 
not indicate what the rule he has in miñd is, and if we examine the 
four cases to which he refers in this part of his judgment we find 
that two of them are in fact the decisions of common law courts 
(Davis v. Bank of England, supra, and Coles v. Bank of England 
(1889) 10 Ad. & El. 487), which in the other two cases (Sloman 
v. Bank of England (1845) 4 Sim. 475 and Barton v. North 
Staffordshire Ry. Co. (1888) 88 Ch.D. 458) courts of equity followed. 
The principal point relied upon in all these cases was that the 
forged transfers were nullities; the result being that there was no 
authorisation to the defendants to transfer the stock out of the 
plaintiff’s name and in each case there was an order to them to 
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restore it. It is not clear why if at all this should follow in equity 
rather than in law, though it is true that in Barton’s case Kay J. 
does get to the edge of the point which weighed so much with 
McNair J. in the Brewer case: he said (at p. 465) “*. . . the suit 
may be said to be the same as a suit by or in the name of Thomas 
(the fraudulent executor and joint holder of the stock in question) 
and Ann (the married executor and joint holder of the stock) 
Barton. One of two joint owners having forged the name of the 
other to transfer, the two then come to say those transfers are 
nullities. Doubtless they are; but could Thomas Barton be heard 
to say so, and, if not, how does this estoppel affect Ann Barton? 
I apprehend that the answer is that in equity Ann Barton has 
sufficient interest to enable here to sue, making Thomas Barton 
a defendant.”’ 

But if this is a rule of equity it is a procedural rule and it 
is one which was fully accepted in the Brewer case where the 
fraudulent executor was in fact joined, and which in any event has 
in reality been displaced since the advent of R.S.C., Ord. 16, r. 11. 
The difficulty in that case was that the plaintiff being a party to 
a joint contractual obligation which is an indivisible unity could 
not enforce it in the circumstances of her co-contractor having 
already received performance. This point was not mentioned, let 
alone discussed in any of the four cases relied upon by Harman J., 
nor even by that learned judge himself in the course of his judgment 
which provides no evidence that he appreciated the considerations 
which weighed with McNair J. 

This does not mean that I regard the decision in Welch’s case 
as mistaken—quite the contrary, it followed clear precedent. These 
precedents, however, simply established that in circumstances of 
this kind the property is not divested from the original owners, 
who are accordingly entitled to have their names restored to the 
register. My point is simply that the case does not provide any 
method of getting round or over the decision in Brewer’s case 
which was concerned with a problem in contract. 

And this was the view of Devlin J. in the later case of Baker 
v. Barclays Bank [1955] 1 W.L.R. 822. The facts here were still 
wider apart from those in the Brewer case, and the decision itself 
is not of great interest apart ‘from the one point to which I have 
referred. The plaintiff and one Bainbridge carried on business in 
partnership under the firm name, ‘* Modern Confections.” Bain- 
bridge received a number of cheques made payable to ‘* Modern 
Confections ° and indorsed them over to one Jeffcott, a friend of 
his who paid them into an account which he had with the 
defendant bank. It was within the authority of Bainbridge to 
indorse cheques with his own single signature, but on the occasions 
which gave rise to this action he did so not for the purpose of the 
firm’s business, but fraudulently in order to obtain the money for 
himself. 
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In these circumstances Devlin J. had no difficulty in finding 
that the fraudulent partner had been guilty of the conversion of the 
cheques in question; the fact that he was co-owner of them did not 
prevent this (Wilkinson v. Haygarth (1847) 12 Q.B. 887). The 
bank having dealt with these cheques and passed them through 
Jeffcott’s account was therefore prima facie guilty of conversion 
also. They argued, however, 


(a) that whatever the result of the fraudulent partner’s conduct 
as between himself and the plaintiff, his indorsement being 
within the scope of his authority was effective to pass the 
property in the cheques. This argument was rejected on 
the simple ground that Bainbridge had neither acted nor 
purported to act as agent of ‘* Modern Confections ?’—indeed 
the defendants had been told that he was the sole owner of 
that business; 

(b) that they had taken the cheques as holders in due course. 
This argument was rejected on the facts: they had taken 
the cheques as agents for collection. If and so far as they 
were entitled to rely upon Jeffcott’s title, which in the 
circumstances of the case was more than doubtful, this did 
not help things, as the learned judge was not prepared 
to find that Jeffcott was himself a holder in due course : 

(c) that they were protected by section 82 of the Bills of 
Exchange Act, 1882. As to this the learned judge held that 
there had been negligence on the part of the defendant bank 
which disentitled them from relying upon this defence; 

(d) that the plaintiff could not properly bring the proceedings 
without joining the fraudulent Bainbridge. It was here 
of course that the learned judge came to consider Brewer’s 
case and the observation made upon it by Harman J. in 
Welch’s case. He had no difficulty in distinguishing the 
two cases and did so on the lines suggested in the above 
argument, pointing out that McNair J. in Brewer’s case 
was “‘ not dealing with an action by one of two co-owners 
based on a right of property, but with an action by one of 
two joint contractors based upon a breach of contractual 
duty.”’ 

$ C. 


Do Occurrers or Lanp Owr a Lower Dury 
THAN Non-OccuPiers ? 


In a series of case notes + in this journal I have sought to show that 
the law relating to liability for injuries suffered by one person on 
the land of another might be “ rationalised ” by employing the 


1 Dunster v. Abbott (1954) 17 M.L.R. 265; Davs v. St. Mary's Demolition Co., 
Ltd. (1954) 17 M.L R. 868; Slade v. Battersea Hosmtal Committee, Randall 
v. Tarrant (1955) 18 M.L.R. 895. 
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concept of “ active negligence ” used in the American Restatement. 
The distinction between ‘‘ active negligence ’? and “‘ passive negli- 
gence ” is thought by both Marsh and Newark to be recognised by 
English authority, and it is identical with the distinction drawn 
by Denning L.J. in Dunster v. Abbott [1954] 1 W.L.R. 58 between 
‘liability for current operations’’ and “‘ liability for static con- 
dition of premises.” Many years ago I asserted that this was the 
true basis of the distinction between Addie v. Dumbreck and the 
Wire Rope case. My previous notes have sought to show that the 
distinction was also supported by the cases on which I commented. 

One consequence of this “‘ new ” doctrine is to deny that there 
is, generally speaking, any difference between the duties owed in 
respect of acts done on land by occupiers and non-occupiers. The 
‘‘ traditional ” approach confuses liability for acts done on premises 
with liability for the condition of premises, and subjects them both 
to the Indermaur v. Dames rules. This leads to the conclusion, 
absurd in most circumstances, that the liability of an occupier is 
lower than that of a non-occupier. In my note on Davis v. St. 
Mary’s Demolition Co., Ltd. I regarded Ormerod J. as making an 
‘‘ advance’? from the traditional position, because he showed 
‘ awareness of the arbitrary character of this distinction.” He said 
‘‘T think any distinction which puts a defendant who is not in occu- 
pation of land in a different position from the occupier of land is one’ 
which must be considered with very great care and caution.” In 
Creed v. J. McGeogh, Ltd. [1955] 8 AN E.R. 128,* Ashworth J., who 
followed the reasoning in Davis’s case, quoted this dictum but added 
—‘‘ Tt seems to me, however, that there is no escape from the con- 
clusion that, as the authorities stand, the distinction referred to 
by Ormerod J. does exist ’’ (p. 126 D). I respectfully dissent from 
this view, and submit that the reasoning Ashworth J. was com- 
pelled to adopt in order to make the defendants liable is a reductto 
ad absurdum of the doctrine he applied. 

The Corporation of Birkenhead was making new roads in its 
suburban territory, and the defendants were the contractors who 
actually constructed the roads and footpaths and put in sewers. 
Their method was to lay the road for quite a distance and then 
return, put in thè sewers and complete the footpaths over them. 
They used a trailer to carry the heavy kerbstones. The trailer 
had only two wheels, and so could be used as a see-saw. The judge 
found, moreover, that ‘‘the defendants were fully aware of the 
risk of injury to children who might play on the trailer, and also 
knew that it was attractive to children.” One Saturday the trailer 
was left unattended and unsecured some six feet from the roadside 
at a part of the road which had been completed, though the sewers 
had not yet been installed. The entire area of roadmaking was 
one where it was known that children played. The plaintiff in 


h 


2 Also reported in [1955] 1 W.L.R. 1005. 
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the course of playing with the trailer was injured, as the judge 
found, owing to the “‘ negligence ”’ of the defendants. 

The defendants, however, denied lability on the ground that 
the plaintiff was a trespasser, and the only duty owed to trespassers 
was not to be reckless. The plaintiff, while contending that she 

_was not a trespasser, maintained that the duty not to be reckless 
was one owed by an occupier, and that non-occupiers such as the 
defendants owed a duty not to be ‘“‘negligent.’? Ashworth J. 
accepted the view that occupiers of land owe to trespassers merely 
a duty not to be reckless. He drew no distinction between 
‘€ activity duties’? and passive negligence, but devoted the major 
part of his judgment to the question whether the defendant was in 
occupation of the land where the trailer was left. He found that 
they were not occupiers, and consequently were liable for negli- 
gence as opposed to recklessness. 

He rightly held that occupation was a question of fact. ‘* The 
answer in each case depends on the particular facts of the case ”’ 
(p. 127 D). Ea facto non oritur jus: though the facts of Davis’s 
case showed many similarities, the case was not of authority on the 
issue of occupation. It was, however, treated as authority on the 
legal question of the liability of non-occupiers. Ashworth J. found 
„that “the defendants can only be described as occupiers of such 
land as was comprised in the length actually under construction.” 
The portion of road to which the trailer had been left adjacent had 
been completed, and the defendants were no longer in occupation 
at the time, though they would resume occupation when they 
returned to lay the sewers and footpath. 

Thus the liability of the defendants depended on the precise 
geographical location of the trailer. Had it been left a few hundred 
yards away near a road still under construction the defendants 
would not have been liable. However, by leaving it near a com- 
pleted road they became liable. The risk to the plaintiff was 
identical in both places: one place was just as frequented as 
another. The defendants’ knowledge was unaffected by the loca- 
tion of the trailer, nor, apparently, was their work facilitated or 
inconvenienced by leaving the trailer near a completed or un- 
completed road. Ashworth J. said ‘It may appear surprising, at 
least to the parties, that the measure of the defendants’ obligations 
to the plaintiff should depend on the answer to the question whether 
they were in occupation of the land’’ (p. 126 B). Surely the 
epithet “‘ surprising °’ becomes quite inadequate to apply to the 
situation which makes lability depend on the question of com- 
pletion of construction of the road adjacent to the trailer. That 
question depended on the details of the contract between the 
Birkenhead Corporation and the defendants: it was a matter of 
concern to them and should have been res inter alios acta for the 
plaintiff. Me 
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Of course the invocation of the difficulty of drawing a line is 
often the basis of a fallacious argument. Two very different 
principles may in application appear to apply to a common set of 
facts, and the difference is not abrogated because it is often a matter 
of difficulty to draw the line where one principle applies and the 
other does not. But in the present situation the line is not a 
logical one separating the application of different principles, but 
a geographical one distinguishing areas to both of which the same 
legal considerations apply. The reasoning adopted by Ashworth J. 
is reasonable if some principle can be shown for exempting 
occupiers of land from taking care when leaving trailers that they 
should not be a source of danger to children known to play on the 
land. 

If the act of leaving the trailer were classified as a ** current 
operation,” then liability could have been fastened on the defen- 
dants without embarking on the elaborate examination of the 
question whether or no the defendants were occupiers. By asking 
about the defendants’ activity instead of the ‘‘ static condition of 
the premises’? distinctions between the liability of occupiers and 
non-occupiers are avoided. Both are liable for negligence. The 
concept of negligence may, however, itself be too blanketing, con- 
cealing relevant distinctions. It may mask the socio-legal realities 
involved. This may be seen if the following situations are 
considered. 

The owner of a trailer leaves it in a garage in town. He knows 
that the garage is left unattended at times and that children some- 
times trespass. A child is injured. Is the trailer owner liabler 
Or is the garage owner? Does it make any difference if the trailer 
is left by one who is only a possessor or custodian of itr Does it 
make any difference if the garage enterprise is conducted by one who 
does not have possession of the premises? Is the location of the 
garage in town material? 

A trailer is used in farming. One farmer helps a neighbouring 
farmer by driving a tractor with the trailer in tow. In the evening 
he leaves the tractor in his neighbour’s field, with permission. It 
is known that children often trespass in the field. A child is 
injured. Is any farmer liable? Would it make any difference 
if the trailer had been left in the owner’s field, where it was also 
known that children trespassed ? 

In Creed’s case the operations took place in a suburban area. 
Was the general location significant? If the defendants had not 
been contractors but servants of the Birkenhead Corporation, who 
were presumably both owners and occupiers of the premises, would 
the Birkenhead Corporation have been liable? And their servants 
alsor 

Even the ‘‘new’’ approach would discuss these different 
problems in terms of negligence only. It would be held, however, 
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that questions of ownership, possession, custody, occupation, con- 
tractor and contractee or master and servant were all irrelevant. 
On the other hand, considerations could be urged to show that 
considerations of location—town, country, suburbs—might be 
relevant. The wise solution of the problems does, however, call for 
a conscious appreciation of the social realities and a balancing of 
the social interests involved. Such a balancing is necessarily a 
rough and ready affair, and since a refined analysis is not possible in 
the present state of our social knowledge and with the present 
resources of court procedures, it may not be necessary to create 
any further concepts than that of negligence, provided the concept 
leads towards, and not away from, a realisation of the interests 
concerned. The safety of children is not merely a question of the 
individual interests of particular child plaintiffs, it is a general 
interest of the community, a ‘social interest’? in Pound’s 
phraseology. But other interests also exist. The interests of 
business may have to prevail in urban areas, where the community, 
moreover, may be expected to provide playing fields for children. 
In the country the interests of agriculture may require that the 
parents of children protect them by teaching and other means from 
the dangers of ordinary farm implements. In town or country or 
suburb the safety of children may prevail over the convenience of 
those engaged in road-making. 

It may be desirable to protect in some circumstances the 
interest that a person has in doing just what he pleases without 
being ‘harassed by the thought of the consequences to others of 
his acts. It may be good social engineering to say that within his 
own domestic demesne a man is free to leave a two-wheeled trailer 
alone and unsecured, despite the known proclivity of the Jones’ 
children. But the interests of commercial enterprises are to be 
weighed differently from those of domesticity. I am not dismayed 
by decisions which encumber commercial enterprises with the cost 
of insuring against risks of injury to others which could be reason- 
ably foreseen. 

There were other interesting points discussed by Ashworth J. in 
Creed’s case. It is sufficient, however, here to add merely that he 
found that the plaintiff was a licensee of the Corporation. It does 
not, however, follow that the discussion of liability to infant tres- 
passers was obiter. But what is the authority of the ratio dectdendt 
of a judgment of a trial judger 

J. L. MONTROSE. 


Tae Fenctina oF GENERAL MACHINERY 


THE case in the House of Lords of John Summers & Sons Ltd. v. 
Frost [1955] 2 W.L.R. 825 is one of the most important of the 
post-war decisions on the Factories Act, 1987. It was concerned 
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with the meaning of the provision in section 14 (1) that: ‘** Every 
dangerous part of any machinery . . . shall be securely fenced.”’ 

The respondent was a fitter with twenty-five years’ experience. 
“< He had to prepare what is called a ‘key’ from a bar of metal 
which was about four inches long with a cross-section about three- 
quarters of an inch square. One end of this bar had to be 
*radiused,’ i.e., reduced to the shape of a semi-cylinder, and in 
the course of doing this he used a power-driven grindstone ’’ (at 
888-889). Between the tool-rest below and the hood type of guard 
fencing the top and back of the wheel was exposed an arc of 
grindstone about seven inches long. In the course of grinding the 
piece of metal, the workman’s thumb slipped against the exposed 
stone and was severely lacerated. His claim for damages in respect 
of an injury sustained as a result of his employer’s breach of the 
duty in section 14 (1) was upheld. 

The duty in section 14 (1) quoted above raises three main 
issues of interpretation: namely, (1) the criterion of ‘‘ dangerous,”’ 
(2) the range of persons to whom the duty is owed, and (8) the 
extent to which fencing is necessary to be ‘‘ secure.” The effect 
of the judgments under review on the law relating to these issues 
may be summarised as follows. 

(1) A part of machinery is “‘ dangerous ’’ if it is a reasonably 
foreseeable source of injury to any person employed or working 
on the premises who acts in a way in which a human being may 
be reasonably expected to act, by which it is intended to include 
the behaviour of not only the prudent, alert and skilled workman 
intent upon his work but also the worker who is careless, inatten- 
tive or indolent in performing his tasks (at 828-829, 841, 848). 
The highest judicial approval has thus been conferred on the state- 
ments of law to be found in particular in Hindle v. Birtwhistle 
[1897] 1 Q.B. 192, 195; Walker v. Bletchley Flettons Ltd. [1987] 
1 All E.R. 170, 175; Stimpson v. Standard Telephones & Cables Ltd. 
[1940] 1 K.B. 842, 859-860; Mitchell v. N. British Rubber Co. 
1945 S.C. (J.) 69, 78; Smithwick v. N. C. B. [1950] 2 K.B. 885, 
846-847, 851, and Burns v. Terry [1951] 1 K.B. 454, 461, 467.2 

Three principal types of case have come before the courts on 
this issue. They may be called by the convenient abbreviations 
of the “contact,’? the “danger out of reach,” and the “ flying 


1 It may be noted that the reasonable foresight criterion of whether the duty to 
fence arises umplies ın principle that the common law duty to take reasonable 
care for the safety of the workman ıs also evoked, as ıt were, in parallel. 
The statutory and common law duties differ, however, in the extent of fencing 
they require: the common law stops short of fencing which would make a 
machine unusable o1 commercially impracticable. 

It follows, therefore, that a part of machinery ‘‘1s in such a position or of 
such construction as to be safe to every person employed or working on the 
premises as it would be if securely fenced "° (s. 14 (1)), only if ıt is in such 
position or of such construction as not to constitute a reasonably foreseeable 
source of danger to such persons: of. Denning L.J. in Burns v. Terry, supra, 
at p. 467. 


b 
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part ’? cases. As to ‘f contact °’ cases,* the relevant issue has been 
whether it was reasonably foreseeable that the person in question 
might to his detriment come into contact with the particular part 
of the machinery. Similarly, in the ‘* danger out of reach ”’ * cases, 
the issue has been whether it was reasonably foreseeable that the 
person in question might none the less reach up or under or through 
or across to the particular part of the machinery. 

In the “‘ flying part” cases too, it is respectfully submitted, 
the legal test today is the general one laid down in Summers’ case, 
namely, whether it was reasonably foreseeable that the particular 
part of the machinery might fly or break off, injuring the person 
in question. After Nicholls.v. Austin [1946] A.C. 498, it appeared’ 
that the narrower rule of law might become established that the 
occupier of a factory was in no wise to be liable if a person working 
on the premises sustained injury from a part of machinery which 
flew off and struck him, it being stated obtter that the purpose 
of fencing under section 14 was “‘to keep the worker out, not to 
keep the machine... in” (at 505, per Lord Simonds, as he then 
was). On the validity of this dictum strong doubt was cast in 
Carroll v. Barclay [1948] A.C. 477, 485, 486-487, 490 and 492; and 
the general form in which the criterion of ** dangerous ”’ has been 
affirmed in Summer’s case coupled with the approval there given to 
Hindle v. Birtwhistle (supra) lend, in my respectful submission, 
powerful support to the view that the dictum of Viscount Simonds 
contained an erroneous interpretation of the circumstances in which 
the general duty to fence under section 14 (1) arises. 

Of course, the criterion of reasonably foreseeable danger does not 
apply to materials or articles which are not part of a machine but 
“which are dangerous while in motion in the machine ”’ (s. 14 (8) ), 
as in the case of the objects in Nicholls v. Austin itself. The 
general duty to fence is confined by section 14 to the actual parts of 
machinery. But if, as in Hindle v. Birtwhistle, it was reasonably 
foreseeable that a particular part of a machine might fly off and 
injure the operator or other person, then that part is dangerous 
and must be securely fenced. It is because it is not usually possible 
let alone reasonable for a factory occupier to foresee that 
some part of a machine might break and fly off causing injury, that 
liability for failure to fence does not ndrmally result from injury 
inflicted by the flying fragments of a broken machine. Neverthe- 
less, if the circumstances are such that even this risk is reasonably 


3 Like Smithwick v. N. C. B., supra; Benn v. Kamm [1962] 2 Q.B. 127. 
According to the classification adopted above, Kinder v. Camberwell B. C. 
[1944] 2 All H.R. 315 ıs a "contact ' rather than a *‘ flying part" case. As 
Lord Normand pointed out in Carroll's case, supra, at p. 491, the handle of 
the machine m Kinder swung up, it did not fly off. But, as stated above, the 
distinction between the ‘‘ contact ’’ and ‘‘ flying part °’ cases 1s now merely a 
factual not a legal one. 

4 Like Findlay v. Newman, Hender ¢ Co. [1987] 4 All E.R. 58; Burns v. 
Terry, supra; Smith v. Chesterfield £ Dtstrict Co-operatiwe Society, Ltd. 
(1958) 1 W.L.R. 370. 
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foreseeable, as in Dickson v. Flack [1958] 2 Q.B. 464, then the 
duty to fence and liability in default follow. 

(2) It follows, and is to a considerable degree a repetition of 
the criterion of ‘* dangerous ” that the general duty in section 14 
may be said to be owed to not only the actual operator but also 
any other person employed on the premises whom it was reasonably 
foreseeable might be injured by the part of machinery in question 
in its unfenced state (see Summers, supra, at 841).° ‘* Persons 
employed ’? go beyond the servants of the factory occupier and 
include the servants of a sub-contractor: e.g., Butler v. Glacier 
Metal Co. (1924 Div. Ct. cited in Atkinson v. L.N.E.R. [1926] 
1 K.B. 818, 817, but otherwise unreported). 

(8) Once it is decided that a part of any machinery is 
dangerous then it must be “ securely fenced,” by which is meant 
that it must be so fenced as to give effective protection to the person 
in question from the reasonably foreseeable danger (Summers, 
supra, at 828); the fencing must ‘** remove the danger which would 
exist in its absence’’ (ibid. at 840). 

It was remarkably appropriate that the piece of machinery 
involved in Summers’ case was a grindstone, for of all pieces of 
common machinery the grindstone is notoriously intractable to 
the provision of a guard which makes the stone at once safe and 
operable. To remove from a workman all danger of injuring his 
hands on a grindstone it is in practice necessary to run a guard 
around the entire stone, rendering it unusable (cf. Summers, supra, 
at 844). With regard to this possibility, the House of Lords 
affirmed the absolute character of the duty in section 14 and set 
the seal of its authority on the statements of law in Davtes v. Owen 
[1919] 2 K.B. 89, 41, and Miller v. Boothman [1944] K.B. 887, 
841, that failure securely to fence a dangerous piece of machinery 
is not excused merely because such fencing would render the 
machine unusable or commercially impracticable—subject, it must 
immediately be added, to the power of the Minister of Labour to 
modify the absolute obligation by issuing such special regulations 
as he may see fit under section 60 of the 1987 Act.* In respect of 
such problems of fencing arising out of section 14 (1), it is not for 
the courts, but for the Minister in his capacity as an organ of 
delegated legislation to reddncile the requirements of human. safety 
with those of commercial need. 

C. GRUNFELD. 


HAIRDRESSERS AND THE USE oF Ham Dyes 


Ingham v. Emes [1955] 8 W.L.R. 245; [1955] 2 All E.R. 740, 
is a case of considerable importance to hairdressers and to customers 


5 Cf. Harrison v. Metropoktan Plywood Co. [1946] K.B 255. 
e Note the disagreement between Lords Reid and Keith as to the scope of the 
Minister's power under s. 60: Summers’ case, supra, at pp. 846, 849-850. 
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who have their hair dyed with ‘‘Inecto”? or some similar 
preparation. 

The reported decisions concerning hairdressers in modern times 
date from the 1980s, and the manufacturers responsible for putting 
on the market the hair dye products in question were usually joined 
as co-defendants on the ground that they were guilty of negligence 
in failing to warn the customer of the inherent dangers of such 
substances: Parker v. Oloxo Ltd. and Senior [1987] 8 All E.R. 524: 
Watson v. Buckley, Osborne Garrett & Co. Ltd. and Wyrovoys 
Products Lid. [1940] 1 All E.R. 174. But in view of Holmes v. 
Ashford and Others [1950] 2 All E.R. 76 success in actions against 
manufacturers would now appear to be less likely. In that case the 
manufacturers of ‘‘ Inecto’’? had given a warning to the hairdresser 
by means of a label on the bottle and also by a brochure of 
instructions stating the potential danger if tests were not first 
carried out on the hair of customers to see whether such a dye 
were suitable, before applying the full treatment. The Court of 
Appeal held that the terms of this warning were sufficient to exclude 
their liability for negligence if a customer suffered damage thereby. 
But it must be pointed out that in giving judgment Tucker L.J. 
said (at p. 77): ‘f Cases may possibly arise where criticism may 
be made that the warning is not in sufficiently large print, or 
complaints may be made where the substance is used by a woman 
on her own hair? and by holding that the warning was sufficient 
in the present case, I must not be taken to imply that a similar 
warning would be sufficient in those circumstances.” 

The customer, however, is not without a remedy, for he may 
still have a right of action against the hairdresser for breach of 
contract and possibly for negligence, depending on the circum- 
stances. 

In Parker v. Olowo Ltd. and Senior (supra) the hairdresser had 
expressly warranted that a dye named “f Oloxo’’ was safe for the 
customer to use, but in fact it was not. MHilbery J. held that 
she was entitled to recover damages for breach of contract. In 
Watson v. Buckley, Osborne Garrett & Co. Lid. and Wyrovoys 
Products Ltd. (supra) the hairdresser was held liable in contract, 
for by using the dye she had impliedly warranted that it was 
safe. Jt was argued on behalf of the hairdresser that, on the facts 
of the case, this implied warranty had been negatived by the fact 
that she told the customer that she had not tried out the dye 
before and that it was new to her. Stable J., however, rejected 
this contention. His Lordship said (at p. 180): ‘*In my view 
there is an implied warranty, or it is an implied term of the 
contract, that when I go into a hairdresser’s shop and say I want 
my hair done, the hairdresser will apply to my head something 


1 See on this point the Canadian case of O'Fallon v. Inecto Rapid (Canada), 
Ltd. et al. [1980] 1 D.L.R. 8065. 
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which is a hair dye, and not something which in this particular 
case, through no conceivable fault or negligence on the part of 
(the hairdresser), was in fact a poisonous and harmful substance.”’ 
Again in Holmes v. Ashford and Others in the court below * Croom- 
Johnson J. gave judgment for the customer who claimed damages 
for breach of contract on the ground that the dye used was not 
fit for the purpose, because when it was applied it caused injury 
to her hair. 

But Ingham v. Emes (supra) has now indicated that this implied 
term is limited in its operation. In this case the hairdresser carried 
out in the proper manner the test required by the manufacturers 
of ** Inecto ”?” and the customer’s skin showed no reaction to it. A 
week later she had her hair dyed, and within a few days she was 
found to be suffering from acute dermatitis, which was undoubtedly 
due to the ‘‘ Inecto.” She thereupon claimed damages for breach 
of contract and for negligence. The county court judge dismissed 
the claim for negligence, but allowed the claim for breach of con- 
tract on the ground of breach of an implied warranty. 


It was proved that the customer knew that she was allergic to 
this particular form of hair dye, but had not disclosed this fact to the 
hairdresser. The defendant appealed to the Court of Appeal on 
the claim for breach of contract and the court reversed the decision 
of the county court. In giving judgment Denning L.J. said that 
the implied term in such contracts was analogous to the correspond- 
ing term in the sale of goods. In order for the implied warranty 
to arise the customer had to make known to the contractor expressly 
or by implication the ** particular purpose ” for which the materials 
were required so as to show that he relied on the contractor’s skill 
or Judgment. The ‘‘ particular purpose ” in this case was to dye 
the hair not of a normal person but of a person known to be allergic 
to ** Inecto ” and this particular purpose had not been made known. 
Birkett and Romer L.JJ. delivered judgment to the same effect. 
Romer L.J. considered that it would be against all justice that 
the customer should recover damages against the hairdresser for 
breach of warranty which would never have been given if the 
plaintiff’s knowledge of the allergy had been disclosed. 

Hairdressers can insure against liability to their customers for 
breach of contract and for negligence, but would naturally prefer 
not to have actions fought out in the glare of publicity. The 
decision in Ingham v. Emes (supra) may perhaps encourage them 
to ask their customers to disclose, preferably in writing, whether 
to their knowledge they are allergic to the preparation about to be 
administered. It is to be noticed, however, that Romer L.J. 
stated that he would express no opinion as to what the position 
would have been if the plaintiff had had no reason to suppose that 
‘< Inecto ’? was harmful to her. On the other hand Denning L.J. 


a [1950] The Times, February 17. 


Jax. 1956 NOTES OF CASES 89 


thought that the implied term operated in favour of all persons 
who passed the test, except those who were allergic and did not 
disclose the fact. A similar view was expressed by Birkett L.J. 


E. R. H. Ivamy. 


OFFER AND ACCEPTANCE BY TELEPRINTER 


THE decision of the Court of Appeal in Entores, Ltd. v. Miles Far 
East Corporation [1955] 8 W.L.R. 48; [1955] 2 All E.R. 598 will 
undoubtedly take up a position among the “‘ Greats ’’ in the law 
of the acceptance of an offer. The facts were as follows. Entores, 
Ltd., the plaintiffs, carried on business in London, and Miles Far 
East Corporation, the defendants, were an American Corporation 
who had agents in Amsterdam. Both the plaintiffs and the defen- 
dants’ agents had in their respective offices a teleprinter by which 
messages could be typed in one country and almost instantaneously 
received and typed in another. In September, 1954, the plaintiffs 
made an offer to the defendants’ agents in Amsterdam, using the 
teleprinter, and an acceptance of that offer was communicated by 
the same means to the plaintiffs. The plaintiffs later alleged that 
the defendants had been guilty of a breach of contract and they 
accordingly applied under Order 11, r. 1 (e) of the Rules of the 
Supreme Court for leave to serve notice of a writ on the defendants 
out of jurisdiction on the ground that the contract had been made 
in England. 

The Court of Appeal, consisting of Denning, Birkett and Parker 
L.JJ., held that the contract had been made in England. 

The ordinary rule of law, it was pointed out, was that the 
acceptance of an offer must be communicated to the offeror and 
that accordingly, the place where the contract is made is the place 
where the offeror receives the notification of the acceptance by the 
offeree. True it is that in the case of the formation of a contract 
through the post, the contract is complete as soon as the letter 
of acceptance has been posted, but this is merely an exception 
to the general rule based upon the principle that the offeror must 
be deemed to have waived the requirement of actual notification 
(see Household Fire Insurance Co. v. “Grant (1879) 4 Ex.D. 216). 
Other examples of cases falling within the same principle are the 
reward cases (see Carlill v. Carbolic Smoke Ball Co. [1898] 1 Q.B. 
256). The only question which therefore arose was whether com- 
munication by teleprinter, which was virtually instantaneous 
communication, was to be admitted as an illustration of, or an 
exception to, the general rule requiring communication. Birkett 
and Parker L.JJ. were both content to base their Judgment on 
the ground that they could see no reason for departing from the 
general rule. Denning L.J., however, considered that in a matter 
of this kind, it was important that there should be uniformity 
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in the countries of the world and his Lordship found that although 
the rule was otherwise in America, most European countries adopt 
the rule that in the case of instantaneous communications, notifi- 
cation of the acceptance must actually be received by the offeror. 
Thus, if a man telephones his acceptance but as he is doing so 
the line goes “‘ dead,” there is no contract. What is to happen, 
howevrr, if the man sending the message of acceptance does not 
know that his message did not get home? For example, if the 
listener on the telephone does not catch the words of acceptance 
but nevertheless does not trouble to ask for them to be repeated? 
In such a case Denning L.J. is prepared to make a concession to 
the rule. Quoting from his judgment: ‘‘ The offeror in such cir- 
cumstances is clearly bound, because he will be estopped from 
saying that he did not receive the message of acceptance. It is 
his own fault that he did not get it. But if there should be a 
case where the offeror without any fault on his part does not receive 
the message of acceptance—yet the sender of it reasonably believes 
it has got home when it has not—then I think there is no contract.” 


E. H. SCAMELL. 


PRIVATE ConTRACT AND Famoy Law 


In National Assistance Board v. Parkes, the Court of Appeal,’ 
(upholding a decision of the Divisional Court), has strengthened a 
line of development by which the judges, as well as the legislature,’ 
have increasingly tended to the view that the doctrine of freedom 
of contract is Inappropriate in the field of family law. In particular, 
there 1s increasing authority to the effect that husbands and wives 
cannot impose contracts on each other which shall thereafter remain 
unimpeachable in the courts. 

The decision of the House of Lords in Hyman v. Hyman + 
probably represents the watershed from which these later develop- 
ments flow. It may be no accident that the line of decision shows 
most clearly when the rights of public authorities come into con- 
flict with contracts between the parties to a marriage, for in such 
cases the alternatives of public good and private right are most 
clear-cut. The judges are tlearly not inclined to hold that a man 


1 [1955] 8 W.L.R. 847; [1955] 8 All E.R. 1. 

2 Of Denning, Birkett and Romer L.JJ. 

3 The Matrimonial Causes Act, 1950, s. 25, re-enacts without change the 
Supreme Court of Judicature (Consolidation) Act, 1925, s. 192, but the extent 
of its operation has since been defined in Bennett v. Bennett [1952] 
1 K.B. 249, in which the Court of Appeal affirmed Devlin J.’s decision that 
agreements by a wife not to make applications to a court for maintenance on 
divorce are void. Denning L.J. added that such agreements should be brought 
before the court for sanction when the marriage is dissolved. The effect of 
this decision 18 to make such agreements dr bate to an order of the court, and 
by s. 28 all such orders of the court, even 1f for secured payments, are for the 
first tıme made subject to variation by the court at any time on change of 
circumstances. 4 [1929] A.C. 601. 
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can shelve on to the public the duty of maintaining his wife when 
she has committed no matrimonial offence. It might also be that 
the courts are increasingly realising that bargains between husband 
and wife may bear most hardly upon their children, who have 
neither independent rights to maintenance available against their 
parents, nor the capacity to bargain with them. Im such circum- 
stances an independent public authority may well be better placed 
to exact the proper performance of parental duties than any one 
parent.“ 

The facts of National Assistance Board v. Parkes indeed disclose 
a somewhat disquieting situation. Two and a half years after their 
marriage the parties entered into a separation agreement, by which 
they agreed to live separate and apart, and the wife undertook 
not to claim any maintenance or any financial provision from her 
husband in respect of herself or their child, and not to petition 
any court at any time, nor to take any steps to compel the resump- 
tion of cohabitation. Less than two years later, the wife and child 
were in such need that they had to resort to public assistance. 
On the advice of officers of the Board, the wife made a complaint 
to the justices under the Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895-1949, that her husband had wilfully 
neglected to maintain her, but this complaint was withdrawn when 
the husband (who was receiving a gross salary of £900 per year) 
consented to an order under the Guardianship of Infants Acts, 1886 
and 1925, by which he was to pay the maximum amount of 80s. 
per week for the maintenance of the child, plus a voluntary 10s. 
per week for the same purpose. The wife’s covenant not to claim 
maintenance from her husband was thought to bar any claims for 
her own maintenance under the Summary Jurisdiction (Separation 
and Maintenance) Acts, 1895-1949, but the National Assistance 
Board proceeded against him under the National Assistance Act, 
1948, s. 48, for contributions towards the cost of maintaining his 
wife at the public expense. The wife was unwilling to resume 
cohabitation with her husband, but there was no allegation that 
she had committed any matrimonial offence. 

The justices at first instance held that the right of the Board 
(representing the public) to recover contributions from the husband 
` towards the cost of maintaining his wife was likewise barred by the 
wife’s undertaking not to claim or sue for maintenance by her 
husband, but the Divisional Court held ê that this was not so, 
since the right of the National Assistance Board under the National 
Assistance Act, 1948, s. 48, was independent of the wife’s right 
to sue for maintenance. The Court of Appeal has now confirmed 
this decision. 


5 Such a public authority will almost invariably have greater facilities for 
tracing s husband’s whereabouts, and the resources to apply constant legal 
pressure upon him. 

6 [1955] 2 W.L.R. 622. 
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Both Denning and Birkett L.JJ. were emphatic that the dicta 
of the Court of Appeal in Chapman v. Chapman’ must give way 
before their later decision in Tulip v. Tulip,’ that the court will 
take jurisdiction to make orders for maintenance under the Matri- 
monial Causes Act, 1950, s. 28, even when an existing agreement 
for maintenance has been faithfully observed. They both agreed 
also that a husband remains equally liable to claims for the main- 
tenance of his wife when he has not undertaken to pay her any 
maintenance at all as when he has agreed to pay her maintenance 
when it then or later becomes inadequate. Denning L.J. further 
suggested that the decision of the Probate Division in Stringer v. 
Stringer” means only that a husband is not guilty of wilful neglect 
to maintain his wife, for the purposes of complaint before the 
magistrates, so long as he is unaware of her need or the change 
in her circumstances that has given rise to it. 

One result of these developments ‘would appear to be a probable 
decline in the popularity of the separation agreement between 
husband and wife, now that element of immutability in the terms 
agreed between them has gone. Such agreements probably served 
to reduce the number of petitions for divorce and other remedies 
before the courts. They did not, however, reduce the number of 
broken marriages, but merely screened them from the public gaze, 
and it can hardly be contended that they tended to raise 
moral standards, since the possibility of one or both of the parties 
making unofficial cohabitation arrangements with other persons can 
hardly have been remote. 

O. M. STONE. 


WHEN IS CHARITABLE NOT CHARITABLE? 


Re Com (H. C.) deceased, Baker v. National Trust and Others, etc. 
[1955] 2 All E.R. 550 is, as far as I am aware, the first case in 
which it has been held that the word “ charitable’? when used 
by itself was capable of including within its compass objects which 
were not charitable. One’s first reaction is, therefore, one of sus- 
picion, but a careful perusal of the case leaves no doubt about its 
correctness. The decision „merely reinforces the emphasis which 
has become increasingly apparent in this sphere since the war, 


T Unreported, April 4, 1951, heavily relied on by Lord Merriman P. in his 
judgment in Stringer v. Stringer, post. 

[1981] P. 378 

[1952] P. 171. The headnote gives the decision in this case as follows: 
' Where husband and wife separate by agreement and the wife subsequently 
lssues & summons against the ushan for wilful neglect to maintain her, the 
onus of ving thet the husband has agreed to maintain her lies on the 
wife.’ Tord Merriman P. (though not Karminski J.) certainly referred to 
the lack of notice to the husband m this case of the change in the wife’s cir- 
cumstances, but devoted the greater part of his judgment to an exposition of the 
dicta ın Chapman v. Chapman supporting the view that a husband has no 
burden of disproving an obligation to maintain his wife. 
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viz., that a trust in order to be charitable in the legal sense must 
have two elements, (1) an object within the words or spirit of the 
Act of Elizabeth of 1601; and (2) “‘ benefit of the community or 
an appreciably large section of the community ’’: Verge v. Somer- 
ville [1924] A.C. 496, 499. If the testator uses the word ‘“‘ charit- 
able ’’ and neither adds to it nor qualifies it in any way he creates 
a good charitable gift: if he adds other words to the word 
** charitable ” these may have the effect either (1) of enlarging the 
objects beyond the legal scope of charity or (2) of restricting the 
operation of the gift to a class which is not sufficiently public: 
in either case the gift will fail. Re Cow is an example of the second 
type of additional or qualifying words. Im the case there was a 
bequest of residue on trust ‘‘ to pay the income in perpetuity for 
charitable purposes only; the persons to benefit directly in pur- 
suance of such charitable purposes are to be only such as shall 
be or shall have been employees of the Canada Life Assurance 
Company and/or the dependants of such employees. ...’’ This 
is as clear an example as one could wish to find of repugnancy. 
The draftsman begins by creating a trust for charitable purposes 
only, and then immediately contradicts himself by restricting its 
operation to a class which in general cannot be the object of charity. 
The repugnancy was, however, not complete since a trust for the 
relief of poverty is nonetheless charitable because its scope is con- 
fined to a restricted class. This is true of poor relations (Isaac 
v. Defriez (1754) 17 Ves. 878) and probably also of poor employees 
(Gibson v. South American Stores [1950] Ch. 177 (C.A.); though 
the matter was left open in Oppenheim v. Tobacco Securities Trust 
Co. [1951] A.C. 297 (H.L.)). The only hope, therefore, of saving 
Re Cow was by reading the words of the bequest as if they meant 
that the trustees should apply the income not for all or any of 
the purposes which the law recognises as charitable but only for 
such of those purposes as having regard to the prescribed benefi- 
ciaries could be regarded as charitable. This mode of construing 
the bequest was rejected: the only possible charitable purpose which 
would come within it would be the relief of poverty and the 
testator could not, having regard to the surrounding circumstances, 
have had this in mind. The employees and ex-employees of the 
company were not likely to be mainly poor, so that a small bequest 
would have been sufficient for this purpose if it was what the testator 
had in mind. In fact, however, the sum left was relatively large, 
which pointed clearly to the conclusion that he contemplated other 
objects than the relief of poverty. O. R. MARSHALL. 


AMALGAMATION OF Trust FUNDS 


A COLLEGE or learned society is likely to have, apart from its 
corporate property, many separate trust funds for the provision of 
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prizes, the endowment of research, and so on. These funds may 
be of widely differing values, but will be of the same general nature, 
namely that the income is to be devoted to the object in perpetuity. 
In these circumstances the college or society may wish to amal- 
gamate all the assets into a common capital fund, attributing to 
each trust a share proportionate to the value of its assets at the 
date of the amalgamation. The effect will be to establish a kind 
of domestic unit trust, with obvious advantages for the manage- 
ment of investments and the apportionment of administrative costs. 
If the number of funds is large enough, these advantages will 
outweigh the expense of the original operation and also that of 
revaluing the entire capital fund whenever a new trust is brought 
in or new money given for a trust already included. 

For the universities of Oxford and Cambridge and their several 
colleges, and for Winchester College, the Universities and Colleges 
(Trusts) Act, 1948, provides an easy way of effecting such an 
amalgamation; they may make a scheme and have it approved, 
like one of their statutes, by Order in Council. Other bodies 
similarly placed must seek the help of the court. Re Royal 
Society’s Charitable Trusts [1955] 8 W.L.R. 842; [1955] 8 All E.R. 
14, establishes that the court has jurisdiction to make such an 
order, but indicates that it will not necessarily be willing to do so. 

The case also throws rather uncertain light on a matter of wider 
interest, namely the power of the court to permit investment out- 
side the authorised range. 

The Royal Society, as trustee of thirty-three trusts, sought 
(a) permission to amalgamate their funds, and (b) an enlargement 
for the amalgamated fund of the range of permissible investments. 
The summons came before Vaisey J. in chambers, and was adjourned 
into court for argument on the question of jurisdiction. The judge 
held that he had jurisdiction to make the order, arising out of 
the special position of charitable trusts. On that footing he made 
an order by way of a scheme permitting the desired amalgamation, 
and also permitting investment for the amalgamated fund within 
a very liberal range, provided that at least one third of the assets 
should always be in normal trustee securities. He emphasised, 
however, that he did this only because of exceptional circumstances, 
including the care which the Royal Society had been shown to take 
in choosing its investments. ‘* Again, it by no means follows that 
the range of investment ought to be widened as of course whenever 
a charity finds its available income less than the trustees of it 
would wish. The existence of a multiplicity of trusts under the 
administration of one trustee ought not in every case to be regarded 
as justifying a pooling of investments. The jurisdiction which I 
hold that I have, should, in my judgment, be exercised sparingly, 
and not indiscriminately.” 

The case was originally put forward as one which fell under 
section 57 of the Trustee Act, 1925, or alternatively as coming 
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under the court’s general jurisdiction over all trusts; and the judge’s 
decision that his power flowed from neither of these sources, but 
from the special law about charities, may be something of a surprise. 
Section 57, in particular, certainly applies to charitable trusts, 
and there seems no obvious reason why it should not have covered 
these proposals. The section was in fact used to amalgamate 
two charitable trust funds in Re Harvey [1941] 8 All E.R. 284, 
though admittedly those funds were held on exactly similar trusts. 
It was also regarded by the Committee on Charitable Trusts, in 
paragraph 279 of their Report, as the only means by which any 
trustees, charitable or other, could enlarge their range of investment. 


S. F. C. Misom. 


Tue House or LORDS AND SCOTTISH APPEALS 


In Professor D. M. Walker’s interesting address on Scots law 
(18 M.L.R. 821) he refers to the various disadvantages of the House 
of Lords as a final court of appeal for Scotland. One of these 
is the fact that as the House usually sits five, the customary two 
Scots Lords of Appeal are necessarily in a minority even if both 
are sitting. Speaking of a test scrutiny of appeals reported in 
[1951] A.C., he says that in no case were more than two Scots 
present among the five and ‘‘ the Scottish Lords could then never 
by themselves affect any doctrine of English law. But in Scottish 
appeals the English Lords could have their way every time if so 
minded °’ (p. 844). This, perhaps, is a rather depressed view. 
There are many instances in the books where the English judges 
below, and two of the five law lords, have all been of one view, 
but as one English law lord and two Scots have been of the other, 
the Scottish view has prevailed. Again, there were the golden 
days when three Scottish Lords of Appeal were sitting—Viscount 
Dunedin, Lord Thankerton and Lord Macmillan. Examples of 
English appeals being decided by a predominantly Scots House of 
Lords will be found at [1980] A.C. 415, 527, 549; [1981] A.C. 
726; [1982] A.C. 892, 624, 668; [1988] A.C. 1, 28; and examples 
of such a House deciding Scottish appeals are at [1980] A.C. 508, 
588 and [1981] A.C. 851. In one case, there were three Scots 
and a solitary Englishman, who nevertheless, it must be admitted, 
delivered the longest speech: [1980] A.C. 588. And in a group 
of eight English rating appeals heard by four law lords, the opinions 
of one of the two Scots present, Viscount Dunedin, were read as 
being the opinions of the House: [1981] A.C. 446. Such a state 
of affairs appears to have produced no outcry that England was 
an oppressed majority, despite the relative sizes of the Scottish 
and English Benches and Bars. Perhaps, too, a sympathetic 
Scottish tear might be shed for Ireland, which never attained a 
predominance tn dom. proc. to equal Scotland’s. One possibility 
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would be to take as a model one of the old Courts of Exchequer 
Chamber, in which the judges were the judges of the two common 
law courts other than that appealed from. Thus English appeals 
would be heard by the Scottish and Irish lords, and Scottish appeals 
by the English and Irish: or is Scotland better off as she is? 


R. E. M. 


INTENT TO CREATE LEGAL RELATIONS, MUTUALITY AND CONSIDERATION 


WuLrsron, when criticising the view that a contract requires an 
intention to create legal relations, pointed out that this intent 
is frequently fictitious. This is borne out by Simpkins v. Pays 
[1955] 1 W.L.R. 975; [1955] 8 All E.R. 10, where an agreement 
made informally by a landlady, eighty-three years of age, and her 
lodger to take part jointly in a newspaper competition and to go 
shares in any prize that they might win, was held to constitute 
a binding contract. The argument that the parties in this case, 
as in Balfour v. Balfour [1919] 2 K.B. 571, or in Hoddinott v. 
Hoddinott [1949] 2 K.B. 406, did not contemplate legal relations 
was dealt with by Sellers J., not by attributing to them a fictitious 
intent, but by insisting “‘that in the present case there was a 
mutuality in the arrangement between the parties.” 

In order to reconcile this decision with Balfour v. Balfour and 
with Hoddinott v. Hoddinott, which is even more in point, one 
cannot rely upon the fact that the earlier cases arose between 
husband and wife, because the rule established there is also thought 
to apply to social engagements between friends or to domestic 
arrangements made inside the family, and the parties in Simpkins 
v. Pays were members of a household which was found to have 
had ‘* some element of a family circle about it.”’ Is it possible then 
to distinguish the earlier cases on the ground that they turned 
upon the presence of an intention not to create legal relations? 
This distinction seems to be suggested in a note on Simpkins v. 
Pays in the Law Quarterly Review, Vol. 71, p. 457. It would 
explain such decisions as Rose & Frank v. Crompton [1925] A.C. 
445, where the parties had expressed an intention not to create 
legal relations, but, with xespect, this distinction appears inade- 
quate where, as in Balfour v. Balfour, no such intention was ever 
expressed. If, as the learned writer of the note on Simpkins v. 
Pays explains, *‘in the present case it is highly improbable that 
the parties had any intention, one way or the other,” is it not 
equally improbable that the Balfours or the Hoddinotts had any 
intention, one way or the other? Simpkins v. Pays, it is sub- 
mitted, demonstrates the objections to fictitious intentions, regard- 
less of whether they are formulated in positive or negative terms. 

But even if these attempts to distinguish Balfour v. Balfour 
are not accepted, it by no means follows that, on the authority of 
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Simpkins v. Pays, social or domestic arrangements must be treated 
as binding contracts. Balfour v. Balfour has been described by 
Professor Kahn-Freund, in (1952) 15 M.L.R. at p. 188, as “one 
of those wise decisions in which the courts allow the realities of 
life to determine the legal norm which they formulate.” Without 
wishing to question the soundness of this comment, which is cer- 
tainly in accordance with general opinion, one may yet ask whether 
it was necessary to resort to a fiction in order to reach a realistic 
decision. The use made by Sellers J. of the concept of mutuality 
suggests that this paradox might have been avoided. What he 
meant by mutuality can best be understood from his observations 
on the position of the landlady’s granddaughter who was the third 
member of the syndicate formed in Simpkins v. Pays. She was 
not a party to the action, and although prima facie entitled to a 
third share of the prize money, it was also possible, as Sellers J. 
explained, that she intended to give gratuitously the benefit of 
her assistance to her grandmother. In that case the grandmother’s 
promise to share the prize with her granddaughter would not have 
been binding. There would have been an exchange of gratuitous 
promises between grandmother and granddaughter: a promise to 
help an aged grandmother, given in consideration of love and 
affection, and a promise to share a prize with a beloved grandchild, 
again given out of love and affection and not in consideration of 
the granddaughter’s contribution to the syndicate. Whereas land- 
lady and lodger had struck a bargain by the exchange of mutual 
promises, the position as between grandmother and grandchild would 
be determined by the absence of mutuality. 

Against this use of mutuality it might be objected that although 
it explains the difference between the position of the lodger and 
that of the granddaughter, it does so only by substituting mutuality 
for an intent to create legal relations. Moreover, as mutuality 
presupposes an intention to bargain as distinct from an intention 
to give, or to promise, gratuitously, it appears to make the existence 
of a contract depend upon the subjective element of intent which 
cannot be reconciled with the prevailing theory which demands 
objective tests to determine the existence of contracts. 

The answer to these objections is that mutuality depends, not 
upon intention, but upon the terms of the promises which have 
been given. Did the grandmother promise to share the prize on 
condition that the granddaughter gave assistance, or was no such 
condition attached to the promise? Did the granddaughter 
promise her services free, or only upon condition of being offered a 
share in the syndicate? To answer these questions it would be 
- necessary to ascertain the intention of the parties. But once these 
questions were answered the terms of the agreement would be 
established as objective facts which would determine the presence 
of mutuality. The intention of the parties, therefore, would be 
used to find out the terms of the agreement, but not to decide 
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whether these terms constituted a contract. Thus, mutuality, as 
the word was used in Stmpkins v. Pays, is different from an intent 
to create legal relations. But, it is submitted, it indicates no 
more than the presence of consideration. 

It is the failure to appreciate this point which explains why 
the requirement of intent to create legal relations has established 
itself firmly in spite of the powerful criticisms which Williston 
and others have raised against it. In Balfour v. Balfour, Atkin 
L.J. (as he then was) insisted that ‘“‘ arrangements made between 
husband and wife are arrangements in which there are mutual 
promises, or in which there is consideration in form within the 
definition that I have mentioned. Nevertheless they are not con- 
tracts, and they are not contracts because the parties did not 
intend that they should be attended by legal consequences.” 
Despite the significant caution implicit in the phrase ‘‘ considera- 
tion in form,” this statement must be read as asserting that an 
agreement supported by consideration may yet not amount to a 
contract, an assertion made possible only because Lord Atkin’s 
definition of consideration, although it stated that it may consist 
of a benefit received by one party or a loss suffered by the other, 
failed to add that such benefit or loss must be received or suffered 
as the price for a promise. Unfortunately, the omission of this 
vital part of the definition of consideration which ensures the 
presence of the element of bargaining or mutuality in contracts, 
was allowed to pass unchallenged. Mr. Raphael Tuck who, in 
an article in the Canadian Bar Review, Vol. 21, p. 128, attacked 
the requirement of the intent to create legal relations, was content 
to dispose of Lord Atkin’s judgment by showing that the issue 
of consideration did not arise in Balfour v. Balfour, which was 
a case of a unilateral promise by the husband, unsupported by 
consideration. To expose the fallacy involved in the requirement 
of intent to create legal relations it would have been necessary 
to point out that an agreement between husband and wife may 
be lacking consideration not only when it consists of no more than 
a single promise by the husband, but also when, for instance, the 
husband’s promise to pay housekeeping money is made in connec- 
tion with a promise by the wife to perform household duties. In 
the normal course of family life, the husband’s promise of support 
is not offered in payment for the services of his wife. Her services 
are given gratuitously. The family circle differs from the market 
place in that it is not the setting for bargaining but for an exchange 
of gifts and of gratuitous services. The absence of consideration, 
it is submitted, provides a simpler and more realistic explanation 
of the special quality of domestic arrangements than Lord Atkin’s 
description of the home as a sort of charmed circle, ‘a domain 
into which the King’s writ does not seek to run.” 

The effects of Lord Atkin’s judgment were twofold. It estab- 
lished the requirement of intent to create legal relations and at 
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the same time it tended to obscure understanding of the simple 
nature and function of consideration. This last effect may prove 
more permanent than the first. In Simpkins v. Pays, Sellers J. 
was unwilling to fall back upon the intent to create legal relations, 
yet he no doubt deliberately chose to introduce mutuality rather 
than consideration into his reasoning. To point to the presence 
of consideration as the answer to the argument that there was no 
intent to create legal relations would have constituted a direct 
contradiction of Lord Atkin’s celebrated judgment, which had been 
accepted as authoritative by the Law Revision Committee in its 
Report on Consideration (at p. 15), by the Court of Appeal in 
Hoddinott v. Hoddinott, and indeed by every English textbook 
on the subject. The serious dangers of employing the nebulous 
concept of mutuality instead of the familiar doctrine of considera- 
tion are clearly demonstrated by another recent case where the 
same course was taken. 

In Rajbenback v. Mamon [1955] 1 Q.B. 288, the landlord of 
a controlled flat had agreed to pay to the tenant a sum of money 
in consideration of the tenant’s undertaking to vacate the flat. 
The landlord then repudiated the agreement before the tenant had 
left and the tenant now claimed a declaration that the agreement 
was binding. 

If this had been a unilateral contract, payment being promised 
if and when the tenant should leave, there would have been, as 
the Jandlord admitted, no answer to the tenant’s claim, once he 
had left. But Wynn-Parry J. found that this was ‘‘ quite clearly 
an agreement composed of promise for promise.” The validity of 
this agreement was contested on the ground of want of mutuality. 
Wynn-Parry J. easily disposed of this argument by showing that 
there are many contracts which are not destroyed although robbed 
by Parliament of some degree of mutuality. But in view of the 
line of decisions from Hyman v. Hyman [1929] A.C. 601, to 
Combe v. Combe [1951] 2 K.B. 215, and Goodtnson v. Goodinson 
[1954] 2 W.L.R. 1121; [1954] 2 All E.R. 255, the learned judge, it 
is respectfully submitted, was not entitled to pass in silence over 
the defence that the tenant’s undertaking did not provide con- 
sideration for the landlord’s promise of payment. This decision 
also illustrates the ambiguity of mutuality. As used in this case 
this term has little in common with the sense in which it was 
employed in Simpkins v. Pays, except that in both cases it would 
have been more satisfactory to analyse the problem in terms of 
consideration. 

Rajbenback v. Mamon. also invites comparison with the decision 
of Vaisey J. in Comber v. Fleet Electrics, Ltd. [1955] 1 W.L.R. 
566; [1955] 2 All E.R. 161. Here the landlord had agreed to 
consent to an assignment of the lease in consideration of the tenant 
giving, in effect, a promise to pay a fine, contrary to section 144 
of the Law of Property Act, 1925. Im this case it was the tenant 
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who refused to keep his promise. But as far as mutuality was 
concerned the situation was not unlike that in Rajbenback v. 
Mamon. Mutuality was, however, not raised and Vaisey J. held 
that the contract was not binding. The undertaking given by the 
tenant ‘f was a nudum pactum; there was no consideration for it,” 
which implied that the tenant would not have been able to enforce 
the landlord’s undertaking. With this implication Rajbenback v. 
Mamon, where the landlord’s promise had been held to be binding, 
cannot be easily reconciled. Yet the decision of Vaisey J. would 
seem to be preferable, if only because it recognised the importance 
of the distinction between giving a promise which cannot be 
enforced, as that of the tenants in these two cases, and the actual 
performance of such promises which would provide valid executed 
consideration since, as Vaisey J. emphasised, the fine, if paid, would 
not have been recoverable, just as the tenant in Rajbenback’s case 
would not have been able to return to the flat once he had vacated 
it. 

Consideration, as these cases show, provides a better test of 
the validity of an agreement than either mutuality or the intent 
to create legal relations. As long as it is the policy of the law 
to retain the doctrine of consideration, despite the several direct 
attempts which have been made to abolish it, there is no need 
for these other concepts which are merely inadequate substitutes 
for consideration and which have been able to establish a foothold 
in the law only because they have not been recognised as such. 
They should be exposed and removed in order to protect the 
law of contract from being overlaid by a multiplicity of unnecessary 
and possibly contradictory requirements. 

J. UNGER. 


REVIEWS 


Le Divorce, La SÉPARATION DE Corps ET LeuRS EFFETS EN Droit 
INTERNATIONAL Privé Francais ET ANauars. (Etude de Droit 
Comparé.) By PETER BENJAMIN, M.A., LL.B.(Cantab.), Docteur 
en Droit. [Paris: Librairie Générale de Droit et de Juris- 
prudence. 1955. xii and 258 pp.] 


Ore must first congratulate Dr. Benjamin upon the successful presentation 
of a thèse du doctorat in the University of Paris, now published with the 
co-operation of the Centre National de la Recherche Scientifique. His subject 
is one of perennially topical interest with an abundance of material, both 
forensic and textual, on both sides of the Channel: and exhaustively is it 
covered, though naturally it is divorce which principally engages the author’s 
attention. Dr. Benjamin discusses historically the rules of French courts 
and those of England for the assumption of jurisdiction to entertain petitions 
for divorce or separation, including the question of iis alibi pendens and, for 
England, the magistrates’ jurisdiction which has no French counterpart; the 
choice of law in each country when the municipal courts have jurisdiction; 
the effects of a decree or order in France and England, respectively, both on 
the parties themselves (their ability to remarry, the right of the former or 
separated wife to retain her husband’s name, etc.) and in such matters as 
awards of damages, custody of and access to issue of the marriage, property 
relations and ancillary relief generally; and the recognition and enforcement 
of foreign decrees or orders by French and English courts, again with con- 
sideration also of allied matters. A Preface by Professor René David and 
comprehensive tables of sources and contents complete a work, the general 
lay-out of which, it is perhaps unnecessary to add, is marked by the clarity 
which appears to be de cursu in a legal text produced in France. For the 
reader who wishes to know what are the rules of French or English private 
international law upon any point concerned with divorce or separation, here 
is the book. 

And yet one lays down the work with a sense of disappointment. Mainly, 
this is because of Dr. Benjamin’s method, which is to set out on each problem 
first the rules of French law and then those of English law, in separate 
sections or chapters, indicating as they occur the points of divergence between 
or coincidence of the rules of each system. If left at that, this has its 
defects as a modus operands. For, while it allows for the demonstration of 
what may, without disrespect, be termed the more obvious points of com- 
parison and contrast, it does not appear to be adapted to going very far 
below the surface. For instance, the contrast between the French liberality 
in the matter of jurisdiction but particularity, in choice of law (resulting in 
nice problems where parties to a suit are of different nationalities, stateless 
or of multiple nationality) and the English preoccupation with the problem 
of jurisdiction and relative unconcern over choice of law—hboth in the matter 
of themselves entertaining petitions and in the recognition of foreign decrees 
—is thrown into clear relief: so also with the consequence that either 
different problems engage the attention of the two sets of courts or that the 
same problem appears as one of choice of law in France while in England it 
arises on the plane of jurisdiction. But these surely are inevitable results of 
the basic difference of technique, which, though certainly requiring note, must 
essentially be accepted and proceeded from. The really interesting thing is, 
what happens then? And that question, unfortunately, usually remains 
unanswered, On a pure question of internal law, for example, in the first 
place, one would like to know whether the “causes trés restreintes” of 
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divorce in England do make divorce much more difficult to obtain on this 
side of the Channel (pp. 10—-11)—1f, that is, one takes into account not only 
the words of the statute setting out the grounds of divorce but also the 
flourishing concept of constructive desertion and some recent kinds of 
cruelty. Or again, on the thorny problem of polygamous marriages, which 
incidentally might have received rather more attention, one will seek in vain 
for a consideration of just how, in the result, France and England compare. 
Presumably, in France where the courts do not deny jurisdiction but would, 
through the operation of the concept of ordre public, refuse to grant decrees, 
a change (albeit unlikely) in the latter concept could produce a change of 
practice: perhaps, indeed, ordre public would not prevent the dissolution of 
a de facto monogamous marriage. But that the reader must deduce for 
himself from p. 20 and p. 59, n. 182. This preoccupation with the rules as 
such gives the work a distinctly unpractical flavour. 

This tends to characterise also the individual treatment of particular 
topics. In the matter of English divorce jurisdiction, for instance, the 
principles of domicile are explained, with references to Winans v. Ait.-Gen. 
[1904] A.C. 287, etc, and the difficulty of ousting a domicile of origin. True, 
there follows the sentence (p. 45) “On peut néanmoins discerner une tendance 
plus libérale à cot égard dans certaines décisions récentes” Now could not 
this last, in fact, be further developed rather than be followed by the surely 
now dubious observation that it is generally easier to find oneself attributed 
a domicile of choice in the Commonwealth than in a foreign country, for 
which reference is made to Whicker v. Hume (1858) 7 H.L.C. 124? In 
recent reported decisions from, say, Cruh v. Cruh (1945) 62 T.L.R. 16, how 
often has the problem of domicile prevented an English court from enter- 
taining a petition for—or, for that matter, recognising a foreign decree of— 
divorce? The point is important because the defects of the English concept 
of domicile and judicial insistence on the matter recur throughout the book. 
Surely, for effective comparative purposes, the important thing is not the 
rules as such but the way in which they operate or, at least, are made to 
operate. 

This, in turn, leads to a further point. Doubtless because it is written 
with a view to a French public, certain concepts of French law are virtually 
assumed or cursorily dealt with, while their English counterparts get a fuller 
treatment, which leads to unbalance; in particular is this the case with the 
notions of domicile and ordre public. The treatment of English domiciliary 
principles and practice has been mentioned: of the French concept of 
domicile—which is important in the light of such developments as the 
approval by the Cour de cassation in Paffaire Rivière (1958) of the selection 
of the law of the domicile as the lex causae in the divorce of two persons of 
different nationality—nothing is said. Similarly, apart from being told that 
the English concept of public policy is narrower than that of ordre publio, 
the reader forms his own impression of the latter convenient and Protean 
notion. Equally, in the light of the strictures on the English law of domicile, 
it is interesting to note that the manner in which the theory of la fraude a 
la loi (when operative in this field) apparently operates only in favour of 
France passes without comment. 

A distinguished English comparative lawyer has been known to say that 
comparative law confirms him in his initial conviction of the excellence of 
the common law. Dr. Benjamin does not share that view in what concerns 
the subject-matter of his study. Everyone is, of course, entitled to his own 
opinion and certainly Dr. Benjamin is not alone in hig strictures on this 
branch of English private international law: most English scholars have 
hurled at least an occasional brick at this ever-popular Aunt Sally. No one 
would claim that the position is ideal; but one cannot avoid the impression 
that the features above referred to result, in this work, in a gloomier picture 
than current practice suggests. 

J. A. C. THosras. 
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THe Jupicia, CONTROL or PUBLIC AUTHORITIES IN ENGLAND AND 
IN Iraty. A Comparative Study. By SERIO GALLEOTTI, D.PH., 
DR.JUR. (Milan). With a Foreword by Prorgessor F. H. 
Lawson. [London: Stevens & Sons, Ltd. 1954. xi and 
249 pp. 80s.]| 


AFTER spending two years of research at Oxford into aspects of English 
administrative law, Dr. Galeotti has written, in a language that is not his 
own, a distinguished and profoundly interesting work. Not only has he 
enlightened us on the main features of Italian administrative law; he has also 
suggested a wider significance for some English doctrines which most of us 
tend to regard as nothing more than chance products of historical circum- 
stance. It is impossible to read his book without learning something new 
about English public law. And it is pleasant to read an appraisal of 
judicial review in England by a foreign author who has mastered his English 
law and who views it with critical but sympathetic discernment. Unlike many 
other foreign observers, Dr. Galeotti is fully aware that in England the 
impact of the administrative process upon the citizen is not to be measured 
exclusively by reference to the scope of judicial review of administrative 
action; and he shows nothing of that censorious disapproval which English 
lawyers once reserved for droit administratif and which the Continental 
lawyer is now apt to return from across the Channel. He points out that 
“If it is true that the Italian citizen, as opposed to the English, is afforded 
wider opportunities of attacking an administrative decision after it has been 
taken, it is equally true that he has almost no chance of influence in the 
process of its making.” ‘The Italian administrative process is more secretive 
—the public local inquiry is almost unknown, prior consultation of interests 
affected by proposed administrative action is comparatively undeveloped and 
the pattern of local government is vastly different—and relations between the 
bureaucracy and the citizen are generally far from amicable. But the 
inferiority of internal, procedural and political safeguards against adminis- 
trative arbitrariness in Italy is, in some measure at least, offset by the broad 
superiority of the Italian system of Judicial review. 

In Italy jurisdiction to review administrative action is shared by the 
ordinary courts and the Consiglio di Stato, a body that has a fairly close 
resemblance to the French Conseil d'Etat. The ordinary courts have exclusive 
jurisdiction over acts done by the Administration in its “private” capacity 
(6.g., matters arising out of ordinary contracts), and over claims by the 
citizen that his legal rights (diritti) have been infringed by the Administra- 
tion. The courts may award the citizen damages or compensation and may 
issue declaratory orders against the Administration, but in general they have 
no power to quash or prohibit administrative action. The Consiglio di Stato, 
on the other hand, concerns itself not, as a rule, with legal rights but with 
interessi legittimi, individual interests (6... to enjoy the amenities of a 
neighbourhood, to receive a permit or licence) that are protected by law 
because of their direct connection with a public interest which the law will 
protect against violation by a public authority. The Consiglio di Stato may 
annul an administrative act or order and in some cases may vary an order 
or substitute its own. It has no power to issue declaratory judgments or to 
award monetary sanctions other than costs against the Administration. Con- 
flicts of jurisdiction are determined by the Corte di Cassazione, the highest 
civil court. 

In some respects the machinery of judicial review in England compares 
favourably with the Italian. It is seldom necessary in England for a citizen 
to have to go before two or more separate tribunals to dispose of his claim 
against a public authority. Proceedings in the High Court are dealt with 
more expeditiously (though more expensively) than in the Consiglio di Stato. 
Moreover, the English judicial remedies, encumbered as they are by an 
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appalling mass of technicalities, are richer and on the whole more effective 
than the Italian. Mandatory and prohibitory remedies are rarely available 
in Italy, for Italian law is concerned essentially with the legality of the 
formal administrative act, whereas English law often addresses itself to the 
actor. The declaratory judgment in England has a far wider scope than in 
Italy. The English rules governing locus standt in administrative law are 
more liberal than in Italy, though more conservative than in France. The 
English concept of natural justice is on the whole more comprehensive than 
any comparable Italian concept. 

Yet the number of cases brought before the Consiglio di Stato each year 
vastly exceeds the number brought before the High Court. No doubt one 
reason for this disparity is the existence in England of better opportunities 
for securing extra-judicial redress. But there are other reasons, too: above 
all, the wider range and deeper penetration of judicial review in Italy. A 
candidate who has failed in a public examination, a military officer who has 
been passed over for promotion, may bring his compleint before the Consiglio 
di Stato. Only a very limited group of discretionary acts is regarded as 
unreviewable. Statutory formulae purporting to oust judicial review of 
administrative action are nullified by the Italian Constitution. The grounds 
on which the Consiglio di Stato may quash administrative decisions have been 
enumerated in detail, and the establishment of several independent categories 
of invalidity has encouraged the Consigo to probe more searchingly than 
might have been the case if it had felt itself obliged to confine its inquiry to 
the question whether the Administration had acted wlira vires or in excess 
of jurisdiction. Review of findings of law and fact is not limited, as in 
England, to jurisdictional matters and errors of law on the face of the 
“record.” Although the Consiglio in general disclaims any power to examine 
the merits of the exercise of a discretion, it will often in practice assume 
such a power when it considers whether a decision is tainted by the absence 
of any factual basis or by manifest injustice or illogicality. The jurisdiction 
of the English High Court in administrative law is fundamentally super- 
visory; the Consiglio di Stato appears to have some of the characteristics of 
an appellate tribunal. 

Perhaps the most striking difference between the two systems (other than 
the characteristic dissimilarity of procedure in litigation) is the greater 
readiness of the Consiglio di Stato to draw unfavourable inferences from the 
conduct of public authorities. A decision may be quashed for absence or 
insufficiency of reasons; in England, an administrative body may establish an 
impregnable position merely by abstaining from giving reasons for its 
decisions. If an Italian administrative authority refuses to produce a 
document sought by the party impugning its conduct, the Consiglio will act 
on the assumption the plaintiff’s allegations are true. There may be a lesson 
here for English law reformers. Another ground of invalidity is the incon- 
sistency of an administrative decision with a previous or contemporary 
decision on the same subject-matter, to the extent that such inconsistency is 
evidence of misapplication of power (sviamento di poters). In the result it 
is easier to establish abuse of administrative discretion in Italy than in 
England, although the formal scope of review on this point differs but little 
in the two systems. 

Dr. Galeotti’s treatment of the English case-law is often admirable. A 
few of his observations are, however, open to challenge. Bagg’s Case (1616) 
preceded Dr. Bentley's Case (1728) as an example of the application of the 
audi alteram partem rule to the proceedings of a non-judicial body (p. 164). 
The importance of the decision in Arlidge’s Oase is overstated (pp. 169-170), 
and it is wrong to say that the audi alteram partem has been invoked only 
twice to quash administrative decisions since that case was decided; the rule 
has been applied to quash such decisions six times since 1989. It is impossible 
to accept the view that the rules against bias or interest cannot be applied 
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except in “triangular” situations (pp. 171-172). An unsuccessful applicant 
for a licence can certainly have the licensing authority’s decision quashed if 
he subsequently discovers that members of the authority have a pecuniary 
interest in the matter or if members have shown partisanship against him (ef. 
Frome United Breweries Co. v. Bath JJ. [1926] A.C. 586), even though there 
were no third-party objectors to his application. The rule about disqualifica- 
tion for bias is less strict than the author believes (pp. 175-176); see now R. 
v, Camborne JJ. [1955] 1 Q.B. 41. It is doubtful whether English rules on 
relator actions and locus standi in applications for prohibition justify the 
broad conclusion that the primary object of judicial control over public 
authorities in England is the protection of the general interest, public good 
and order, as distinct from the interests of individual citizens (p. 210). 
Nevertheless, it is interesting that a continental lawyer should deem these 
features of the English system of judicial control to be significant enough 
to place it among the juridictions de droit objeotif. 

The publishers are to be congratulated on making this excellent study 
available to English readers. At least one of these readers regrets that 
there is no index or table of cases, for he will turn its pages many times. 


S. A. DE SMITH. 


AMERICAN GOVERNMENT. Its Theory and Practice explained for the 
English Reader. By Rıcmaro H. Pear. [London: McGibbon 
and Kee. 1955. 209 pp. 15s.] 


Tars short book is admirably suited to the needs of the student of law or 
politics desirous of getting a clear and general understanding of the Ameri- 
can system of government. It is as near to the American Constitution 
without tears as any book “ for the English reader” (as the sub-title proclaims) 
could possibly get. Mr. Pear has explained all those things which most need 
explanation and has included, in a number of useful appendices, additional aids 
to understanding for which one looks in vain in most books on the American 
Constitution. In addition to the text of the Constitution itself and of its 
twenty-two amendments (Appendix I) he appends a brief account of the 
government of the thirteen colonies (Appendix IJ), an outline history, in 
tabular form, of American political parties (Appendix III), a list with potted 
biographies of the Presidents of the United States, with the names of their 
principal opponents (Appendix IV), and a list of Departments and Agencies 
of the United States Government (Appendix V), while on p. 202 appears a 
map giving the number of presidential electors in each state and the date 
of admission of each to the Union. 

The Notes at the end of the book contain (besides useful bibliographical 
‘information) a short list of some thirty of the most important cases having 
constitutional significance that have come before the Supreme Court. Merci- 
fully Mr. Pear has included adequate references to these cases. Nothing is 
more infuriating to the lawyer (or indeed to the layman) than to have 
thrown at him such bald and airy references as “Marbury v. Madison” or 
“Schlechter v. U. 8.” without either case number or date; but Mr. Pear 
could perhaps have been even more explicit and have included the long titles 
of such collections of cases as “ Cranch,” “ Wheaton,” “ Peters,” “Howard” 
and “ Wallace.” These works are not very accessible in this country, which 
gives an added reason for the fullest possible references to be given. 

Mr. Pear’s plan is workmanlike and straightforward. He begins, as should 
every commentator writing a beginners’ book on the United States Constitu- 
tion, with an account of the issues, conflicts and compromises in the 
Philadelphia Convention of 1787, which spawned the Constitution, and he 
exhibits throughout his book a commendably strong sense of history—as befits 
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a pupil of Marriam in Chicago and of Laski in London—such as too many 
purely analytical studies of the American System of Government lack. 

This is not a book to challenge comparison either in scope or in authority 
with D. W. Brogan’s Introduction to American Politics (Hamish Hamil- 
ton, 1958), which, despite its title, is heavy sledding for the beginner, though 
the more one knows about American government and history the more one 
enjoys that remarkable book. Mr. Pear might modestly claim that he has 
written “An introduction to An Introduction to American Poltios”’—the 
book which no Brogan aficionado ought to be without—and this in itself 
would have been a useful achievement. But, in fact, Mr. Pear has done 
much more. His is just about the best book that has as yet appeared on its 
subject that is specifically designed for the English reader and for the 


beginner. 
Jous A. HawaGoop. 


Toe Law or Nations. Fifth Edition. By J. L. BRERLY. 
[London: Geoffrey Cumberlege, Oxford University Press. 
1955. ix and 881 pp. 18s.] 


Toe DEVELOPMENT OF INTERNATIONAL JUSTICE. By Sm ARNOLD 
Duncan McNarr. [New York: New York University Press. 
1964. 84 pp. $2.50.] 


Ir is one of the great merits of the late Professor Brierly’s book, The Law of 
Nations—of which the second title is dn Introduction to the International 
Law of Peace—that it is possible to read each successive edition with the 
certainty of enjoying, and benefiting from, the work as a whole, and not 
merely with the purpose of finding out how the new edition differs from the 
last. The book retains this youthful and refreshing quality because it treats 
the most fundamental questions of {international law with a penetrating 
simplicity that is sometimes lacking in the weightler textbooks. Professor 
Brierly always seemed to preserve a happy balance between optimism and 
pessimism; between exaggerating the part played by international law on the 
one hand, and on the other hand of despairing of international law and 
dismissing it as academic and irrelevant. He also avoided quack and doc- 
trinaire solutions but never failed to see that each of the more dogmatic 
“schools” of international law contains something that is of value. 

Of the changes made since the last edition appeared the most important 
are those relating to the continental shelf, territorial waters and codification. 
On the continental shelf Professor Brierly is in general agreement with the 
proposals of the International Law Commission on which he served with 
distinction until a few years ago, although it is interesting to notice that he 
joins with many other international lawyers in criticising the judgment of 
the International Court of Justice in the dAnglo-Norwegian Fisheries case. 
He considers that judgment to be an innovation in the law and unsupported 
by authority. Although he concedes that the court laid down that the validity 
of the determination by a State of its territorial waters ultimately depends 
upon international law, he expresses the view—and the facts have hardly 
proved him wrong—that “this rather half-hearted attempt to save the 
ultimate authority of international law affords a fragile safeguard against 
the dangers implicit in the essentially subjective character of the new test 
which may well serve as an invitation to States to put forward extravagant 
claims to appropriate areas of the open sea” (p. 176). As regards codifica- 
tion, experience on the International Law Commission had apparently given 
Professor Brierly little cause for optimism. If anything it seems to have 
made him more than ever aware of the obstacles to codification and also of 
the fact that the Hague Codification Conference of 1930 “probably did more 
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harm than good, and a repetition of it is not to be lightly undertaken” 
(p. 81). As to what could be done in present circumstances he thought that 
the best hope lay in obtaining series of statements of the law by independent 
experts. 

This latter approach to the problem of codification was also favoured by 
Sir Arnold (now Lord) McNair, the former President of the International 
Court of Justice, in the second of two lectures given at New York University 
in December, 1958, under the general heading of “The Development of 
International Justice.” (The first lecture is entitled “The Development of 
International Tribunals” and the second “The Development of the Law.”) 
Lord McNair distinguishes between three possible methods of developing 
international law. These are (i) the accumulation of case-law, (ii) codifica- 
tion by conventions, and (iii) codification by restatement. Describing himself 
as “an unrepentant believer in the quality of case-law,” Lord McNair 
naturally prefers the first method, although he rightly points out that its 
efficacy is diminished by two circumstances which could, in fact, easily be 
removed. The first of these is the fact that, despite the publication of the 
International Law Commission’s report on “ Ways and Means for Making the 
Evidence of Customary International Law More Readily Available,” inter- 
national case law is still not easily available to the average practitioner 
Hence the tradition of relying on professorial textbooks dies hard. The 
second circumstance is that case law is best developed by interchange of 
comment between judge and counsel, whereas, as Lord McNair observes, most 
international tribunals deny themselves this “very precious aid.” On codifica- 
tion by way of conventions Lord McNair is no more optimistic than Professor 
Brierly, but he thinks that the time may be opportune for an unofficial 
organisation to attempt a restatement of various branches of international 
law along the lines of the Harvard Research. 

In his other lecture Lord McNair naturally felt obliged to say nothing of 
controversies affecting the International Court of Justice. But it is none the 
less significant that he singled out for discussion Article 31 of the Statute 
(which deals with ad hoc judges) and-Article 84 (which deals with the right 
to litigate before the Court). Lord McNair is probably not mistaken in 
thinking that governments might be prepared to abolish, or at any rate to 
modify, the system of ad hoo judges, but that they will be very reluctant to 
permit any change in the present practice whereby private persons are 
prevented from suing States before the Court unless they can first persuade 
their own government to sponsor their claim. 

D. H. N. Jomwson. 


INTERNATIONAL Law. By L. Oprennermm. Volume I: Peace. 
Eighth Edition by H. Lautrrpacut. [London: Longmans, 
Green & Co. 1955. vi and 1072 pp. £4 10s.] 


THE appearance of a new edition of either volume of Oppenhetm’s famous 
treatise is always an important event in the world of international law. 
When, however, a work is as well known as is this one, the reviewer’s task 
is not so much to appraise the merits of the work as a whole as to draw 
attention to the principal changes made since the last edition. The reviewer 
may also be expected to comment upon the question whether the continued 
re-editing of an old work still has a useful part to play under modern 
conditions. 

The principal changes made include the elimination of references to the 
older textbooks, monographs and articles and the substitution of more modern 
references. An appendix of some sixteen pages containing a list of conven- 
tions establishing international unions or dealing with humanitarian matters 
and the unification of private law, as well as a great many references to the 
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literature on these subjects, has been sacrificed. ‘There has been inserted 
instead a new appendix of some fifty pages entitled “ Specialised Agencies of 
International Co-operation and Administration.” This appendix gives an 
analysis, supplemented by biographies, of the constitutions of the specialised 
agencies of the United Nations and of the Bank for International Settle- 
ments, as well as a brief account of the activities of these agencies. It is a 
useful addition. The sections on the International Labour Organisation have 
been revised and the list of I.L.O. Conventions, which used to appear as a 
separate appendix, now appears in rather less detail as a footnote to one of 
these sections. Since the last edition appeared in 1948 the text itself has 
naturally undergone a good many changes, particularly in such fields as the 
law of the sea, human rights and jurisdictional immunities. Thus it is no 
surprise to find the sentence which formerly read “ British and American 
courts have rigidly adhered to the principle of jurisdictional immunity and 
have declined to modify it either by distinguishing between activities of the 
State in the field of private law and activities jure imperii or by readily 
implying waiver of immunity” now qualified by the remark that “the position 
can no longer be regarded as free from doubt.” Indeed, the learned editor 
even goes so far as to say that “ Most States, including the United States, 
have now abandoned or are in the process of abandoning the rule of absolute 
immunity of foreign States with regard to what is usually described as acts 
of a private law nature” and that the position in Great Britain “must be 
regarded as fluid.’ By contrast, the decision of the International Court of 
Justice in the Anglo-Norwegian Fisheries case is introduced somewhat 
cautiously into the general body of international law, as is shown for 
instance by the following sentence: “The principle of straight base-lines 
following the general direction of the coast must henceforth be regarded as 
having acquired a prominent place in international law, though it is probable 
that only a further elaboration, in the sense of setting a limit to the length 
of the straight lines and their distance from the coast, of the principles 
established by the court in this important judgment can transform it into a 
working rule of international law.” 


Professor Lauterpacht comments in his preface that “as a result of these 
cuts and additions the character of the volume has undergone yet another 
substantial change” and also that “there may be objection to the continued 
publication of a treatise in which the sections written by its original author 
comprise only one-third—or less—of the total contents of the work.” In our 
view, these objections are overwhelming, although we also believe that a very 
strong case can be made out for reprinting Oppenheim’s original treatise 
simply as a classic of international law. Professor Lauterpacht raises the 
hope that in due course he will assume full responsibility, under his own 
name, for a treatise on international law. If this hope were to be realised— 
as all most sincerely hope it will’ be—the case against continuing with further 
editions of Oppenheim would appear to be even stronger. In the meantime, 
however, the appearance of this new edition is to be welcomed as a useful 
aid to the study of international law. It will no doubt be welcomed by some 
as “indispensable to the practitioner.” But the present reviewer feels that 
it is time to consider whether that hackneyed expression any longer represents 
the truth, and indeed whether it is feasible for practitioners or anyone else 
to go on expecting single treatises to be written upon so vast a subject as 
international law. Nobody any longer expects a single treatise to be written 
on the whole of English law. The time is surely coming, if it has not already 
come, when the practitioner will have to dispense with such works in the 
field of international law. That being so, the questions which all international 
lawyers should be considering are how best to arrange and present the 
available material, the most satisfactory division of effort between prepara- 
tion of monographs, collation of reports of cases, editing of digests of State 


practice and so on. 
D. H. N. Jonson. 
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THE INTERNATIONAL Law or THe Sra. Third Revised Edition. By 
C. JoHN CoLoMsBos. ndon: Longmans, Green & Co. 1954. 
xvi and 719 pp. 50s. 


Tue third edition of this well-known work is the sole responsibility of Dr. 
Colombos, and the late Professor Higgins is no longer treated as a co-author. 
In view of the explanations given in the Foreword by Lord McNair, who was 
one of Professor Higgins’s executors, this was inevitable. It appears that 
the original manuscript, found among Professor Higgins’s papers in 1985, 
formed merely “the nucleus of this book.” Moreover, “he did not appear to 
have worked upon it since 1907,” i.s., since before the First World War. The 
reader cannot judge whether in these circumstances there was at any time 
any justification for describing Professor Higgins as a co-author, but he can 
well imagine that there was none when the third edition appeared in 1954 

Whoever may have been responsible for defining the character of this 
book, Dr. Colombos has certainly not changed it. This has always been, and 
still is, a textbook on traditional lines which is primarily a guide to Anglo- 
American practice, though foreign material is by no means ignored. On the 
whole, the book is a reliable guide. However, the important decision of the 
Privy Council in Molwan v. Att.-Gen. for Palestine [1948] A.C. 851 contains 
much more than can be gathered from the very short sentence on p. 54, 
note 4, where the case, cited as The Asya (1948) 81 LI.L.R. 277, appears 
under the heading “Rules adopted by international bodies.” Or, to take 
another example, the reader of sections 220 to 228 dealing with immunity will 
not find it difficult to think of many points which could, and ought to, have 
been made to complete the picture. (Incidentally, the Index does not contain 
a reference to immunity nor does the Table of Cases mention The Cristina.) 
It is in line with the general character of the book that the author does not 
aim at analysis or critical treatment of his material. Yet there are, happily, 
occasions when he does not suppress his own views. ‘Thus, in some of the 
new sections, the reader will find short but helpful comments on such 
problems as the Continental Shelf (pp. 58 et seq.) or the implications of the 
Norwegian Fisheries case (p. 89). 

There cannot be any doubt that the new edition will greatly add to the 
weight and authority which this standard work has attained and deserves to 
enjoy not only in this country but also abroad. It is satisfactory to learn 
that translations have appeared in France and Italy and are in preparation 
in Germany and Spain. 

F. A. Mann. 


PROFESSIONAL NEGLIGENCE. By J. P. EDDY, a.c., with a Foreword 
by Sm ALFRED Dennine. [London: Stevens & Sons. 1956. 
140 pp. 18s. 6d.] ° 


Ix January and February, 1955, the author was invited to deliver the Travers 
Memorial Lectures, an annual group of lectures on commerce or commercial 
law, which was made possible by a fund raised as long ago as 1854. Five 
lectures were given by the author and these make up the book, together with 
slight additions which include cases decided between the date of the lectures 
and the date of publication. 

General principles of negligence take up the first chapter, and after an 
introduction to Donoghue v. Stevenson the author is careful to point out that 
the concept of a general duty of care is confined to cases where danger 
results to life, limb or health only; for this reason an action against a pro- 
fessional man is usually framed in contract. Denning L.J. refers to this in 
the Foreword, but with respect to the learned Lord Justice is it strictly 
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correct to say that “factory cases” are actions in tort, for does not the 
duty owed by an employer to his servant arise ex contractu just as much as 
that owed by a solicitor, say, to his client? (And are factory owners really 
liable “simply because something happens to go wrong”?) It would seem, 
however, that it is still open to the House of Lords to reject the interpreta- 
tion put upon Donoghue v. Stevenson by Wrottesley J. in Old Gate Estates, 
Ltd. v. Topliss and Harding and Russell, although Derry v. Peek might be 
said to stand in its path. It is curious, in passing, that the author does not 
refer to Derry v. Peek at all. Short discussions of vicarious liability and the 
-doctrine of res ipsa loquitur conclude this general chapter. 

In the remaining four chapters the author considers the extent of the 
duty of care owed by members of each profession; by barristers and solicitors, 
by bankers and accountants, by the medical profession, and by architects, 
surveyors, engineers and others The duty owed by an accountant, it is said 
on p. 61, is to exercise such care and such skill as a reasonably competent 
accountant would exercise, and the impression is given by this and other 
passages that the standard is determined by what an average member of the 
profession thinks ought to be the standard; but is this right? ‘he employers’ 
liability cases show that the courts have not been afraid to say that the 
usual and normal precautions taken by an employer have been insufficient, and 
that the standard is to be determined by the court and not by the consensus 
of opinion among even prudent employers. This point is certainly sufficiently 
important to be worth making in lectures such as these. 

The “new look” that has come over the hospital cases since Cassidy v. 
Ministry of Health facilitates discussion of the liability of medical authorities. 
To show the change in the law the author refers to the 1906 case of Evans 
v. Liverpool Corporation, where a boy suffering from scarlet fever was 
prematurely discharged from the defendants’ hospital; he passed on the 
infection to his brothers, and his father unsuccessfully sued for expense 
incurred in treating the brothers. The court there held that the defendants’ 
duties comprised only the provision of reasonably skilled and competent 
attendance for patients. But even if the courts were to hold now that the 
premature discharge of a patient showed leck of care and a breach of a duty 
owed to that patient, it is far from certain that the father would have his 
remedy. 

It is unfortunate that in setting out the facts of Hillyer v. St. Bartholo- 
mews Hospital the author fails to state that the surgeon was selected by the 
plaintiff himself, and was asked by the plaintiff to make the inspection; the 
request was not made to the hospital authorities. Although the reasons given 
by Grantham J. and by Farwell and Kennedy L.JJ. have not been followed 
since Cassidy’s case, the bare facts of the case and the actual decision com- 
mended themselves to Denning L.J. in Cassidy’s case; namely, that where a 
patient himself selects and employs the doctor or surgeon, the hospital 
authority is not liable because it does not employ the doctor or surgeon. 
After much doubt has been cast upon it, Hillyer’s case now appears to have 
taken on a new lease of life ° 

Jones v. Manchester Corporation and the indemnity of hospital staffs to 
the authority employing them is discussed, although this topic appears to be 
of little practical importance since the Ministry of Health issued a directive 
to medical staffs, reference to which is omitted. 

Since the author is primarily concerned with the extent of the duty of 
care, it is but natural that little space is devoted to damages. He is careful 
to point out, of course, that the fact that some damage has accrued is essen- 
tial to an action for negligence, and that a breach of contract which has 
resulted in no damage gives rise to a claim for nominal damages only. But 
{t remains a mystery why three pages entitled “The Question of Damages” 
should appear in the middle of a chapter called “ Other Professions” and be 
sandwiched between “Engineers” and “ Valuers.” 
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On p. 80 the author draws attention to the repeal of the limitation period 
of one year in respect of actions against public authorities, but it is not 
until p. 118 that he makes ít clear that the repealing statute substituted a 
period of three years. And is it right to say, on p. 111, that the defendants 
in Higgins v. North West Metropolitan Hospital Board and Razell v. 
Snowball unsuccessfully pleaded the limitation period? 

Although this book cannot replace the practitioners’ standard works, nor 
was it intended that it should, it is a lively, well-written, up-to-date and 
modestly priced essay on its subject. 

ALLI8TER LONSDALE. 


Tue Law or Roan Trarric. By M. R. R. Davies. [London: 
Shaw & Sons, Ltd. 1954. xlvii and 880 pp. with (index) 
17 pp. 80s.] 


Leerstative activity in the realm of road traffic is notoriously sporadic and 
unco-ordinated. This, coupled with the minute but subtle distinctions buried 
away in the mass of judicial decisions dealing with this branch of the law, 
makes road traffic a logical contender for the place once occupied by work- 
men’s compensation. Imbued with the laudable object of helping the 
practising members of the legal profession find their way through this 
conglomeration of authorities the author of this work has set himself the task 
of reducing the law into a compact and easily accessible form. In this he has 
undoubtedly succeeded. But let no enlightened student of the law regard 
this book as worthy of his attention. It has all the deficiencies so often 
associated with practitioners’ treatises, not the least of which is the practice 
of reducing nearly every case to a highly concentrated headnote. Treated as 
a rough-and-ready guide this system of presenting the law may have some 
value, but what hope lies in this direction of converting the lethargy of the 
reader into industrious studying of the cases for himself, with a view to 
making up his own mind as to what the cases decided? 

Part I of the book is devoted to collecting together the various duties and 
responsibilities imposed by law upon the drivers of motor-vehicles. As might 
be expected, it is very much a mixed bag and includes most, but not all, of 
the variegated road traffic offences. Then there are the multitude of regula- 
tions governing the construction and user of motor-vehicles, pedestrian 
crossings, compulsory third-party insurance, and the registration and licensing 
of motor-vehicles. A whole chapter is devoted to the new Highway Code, and 
forcible reminders confront the reader as to the number of people killed or 
injured each year as the result of a violation of one or other of the Codes 
provisions. Part II deals with motor manslaughter and more detailed atten- 
tion is here given to the familiar offences of careless, dangerous and reckless 
driving. In so far as this section gives the bare bones of the law relating 
to these crimes, the reader will have little grqgund for complaint. But what 
is sadly lacking is an indication of the difficulties experienced in distin- 
guishing between the different degrees of negligence embodied in the respec- 
tive offences. And in the analysis of manslaughter the author is content to 
cite at length the relevant passages from Lord Atkin’s judgment in Andrews 
v. D. P. P. [1987] A.C. 576. The inadequacies of that judgment have been 
exposed by writers and judges (see, for example, People v. Dunleavy [1948] 
Ir.R. 95), and some discussion along these lines would help to present a 
more balanced picture of the law. 

The application of contractual and tortious principles to road traffic 
problems forms the basis of Part III of the book. Here the author expounds 
the law concerning questions of title, and conditions and warranties arising 
out of the sale of new and second-hand cars. But it is somewhat odd to find 
problems of bailment, associated with the parking of vehicles, being dealt 
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with in a chapter entitled “the contractual rights of motor-vehicle owners.” 
All the cases dealing with the familiar questions associated with tortious 
liability for road accidents are competently marshalled together—separate 
sections are devoted to volenti non fit injuria, contributory negligence, casual 
delegation, nervous shock and damages. Presumably believing that the 
ordinary member of the profession is not interested in a critical analysis of 
the authorities, the author has stuck to his task of merely stating the law in 
as succinct a form as possible. It is all the more surprising, therefore, to 
come across the very occasional departure from this highly practical approach. 
One instance is the attack (pp. 260-268) made on the principle that in road 
accident cases trespass is only actionable if proved to have been committed 
negligently—the view being advanced that, whereas it is a good defence to 
such an action of highway trespass to prove the absence of any lack of 
reasonable care, it should be no part of the plaintiff's duty to establish 
negligence as part of his case. Strong criticism is also expressed (pp. 157— 
160)—with some justification—of the line of English decisions dealing with 
the offence of being “in charge of” a motor-vehicle when under the influence 
of drink or drugs, etc. The difference in the approach of the High Court of 
Justiciary is evident from the cases cited, a striking example of the failure 
to achieve what the present Lord Chief Justice has repeatedly stated should 
be the aim of the English Divisional Court, viz. uniformity of interpretation 
in relation to offences having common application on both sides of the Border. 

Then, finally, in Part IV there is an extremely useful statement of the 
principles dealing with compulsory third-party and motor insurance generally. 
Also, there is an exhaustive selection of cases illustrating the application of 
the “special reasons” formula in the offence of permitting a motor-vehicle to 
be used on the highway without an effective third-party insurance policy. 
But throughout the book there is no reference to the equally frequently 
invoked offence offpermitting a motor-vehicle to be used as an express 
carriage witho road-service licence except “on a special occasion.” In 
addition to the more limited question of “special reasons” and “special 
occasions” there has arisen a considerable divergence of judicial opinion as 
to the necessity for mens rea in the form of guilty knowledge of the con- 
stituent elements of the respective offences. In the opinion of the reviewer 
this question is of cardinal importance and yet, on reading this work, no 
impression is given that such a problem exists, That the Divisional Court, at 
any rate, is acutely aware of this perennial problem of mens rea or absolute 
prohibition in statutory offences is apparent from a study of such recent 
cases as Evans v. Delt [1987] 1 All E.R. 849; Reynolds v. G. H. Austin, 
Ltd. [1951] 2 K.B. 185; Roper v. Taylors Central Garages [1951] 2 T.L.R. 
284: and Browning v. J. W. H. Watson (Rochester), Lid. [1958] 1 W.L.R. 
1172, not one of which receives even a mention by the author. 

And yet, with all these criticisms, the reviewer is all too conscious of the 
fact that, judged by the strictly utilitarian purpose set out to be achieved by 
the author, this book will probably succeed to a degree unlikely to be 
achieved by an approach along the lines suggested in this review. There is 
nothing unusnal or novel in this, but we need to remind ourselves of it all 


the same. 
eyrLi. J. B. 


Moron Crams Cases. Third Edition. By Lronarp BINGHAM, 
Solicitor of the Supreme Court. [London: Butterworth & 
Co. (Publishers), Ltd. 1955. xlvi and 660 pp. (including 
index). 655s. net. | 


Ir will come as no surprise to lawyers that this book has now happily reached 
its third edition. During the nine years since its first appearance in 1946 
(first and second editions reviewed here in Vol 10, p. 848, and Vol. 14, p. 878, 
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respectively), Bingham’s Motor Claims Cases has established itself as a classic 
in that particular branch of the law, and still remains an invaluable guide to 
practising lawyers and insurance officials, for whom it is primarily intended. 
This latest edition not only maintains the high standard set by previous 
editions, but improves upon them in many respects. It is remarkable that, 
whereas the present volume is only nineteen pages longer than that of the 
second edition, a great deal of new material, collected with Mr. Bingham’s 
amazing thoroughness and care, has been incorporated. The general approach 
to the subject is the same as before, an approach, let it be confessed, that is 
not calculated to attract the academic lawyer. However, this is inevitable if 
its usefulness as a work of reference for practitioners is to be left unimpaired. 
The author has taken the opportunity of improving the general classification 
of the material by increasing the number of chapters from six to fourteen, 
although the test of classification, on the whole, still remains practical utility 
rather than academic elegance. Their headings will give an idea of the field 
covered: 1. Negligence, 2. Liability of the Motorist, 8. Claims by the Motorist, 
4, The Crown, Public Authorities and Limitations, including the 1954 Act, 
5. Damages: General Principles and Damage to Property, 6. Damazces: 
Personal Injuries, 7. Damages: Fatal Accidents, 8. Evidence, 9. Some Prac- 
tical Points, 10. Legal Aid and Advice Act, 11. Road Traffic Acts, 12. Arbitra- 
tion, 18. Conversion, 14. Other Insurance Points. Naturally this result was only 
achieved by drastic pruning which, on the whole, has been carried out very 
well. Few practitioners, for instance, will regret the disappearance of the 
black-out cases or the texts of the Road Traffic Acts, the Crown Proceedings 
Act, etc, which are now easily accessible elsewhere. As has been said before 
in these columns, it is in its details that the interest of this book lies. The 
busy practitioner is likely to find it concise, informative and up to date. Mr. 
Bingham and Messrs. Butterworths have again placed the legal profession in 
their debt by bringing out a new edition of this valuable book. 


A. G. Curoros. 


Tue Law or Prive Man. A Study in Comparative Legal 
Dynamics. By E. Apamson Horsey. [Cambridge, Mass.: 
Harvard University Press; London: Geoffrey Cumberlege. 
1954. villi and 857 pp. 45s. net.] 


Pnorrsson E. Apamson Hoeser is an eminent American anthropologist who, 
by field studies and research, has done much to throw light on what he calls 
“the law-ways” of primitive, non-literate peoples, especially among the 
American Indians. In the present important work, after discussing methods 
and techniques for the study of primitive law, he considers, by way of 
selective comparison, the legal situation among five distinctive and widely 
separated societies: the Eskimos in the North, the Ifugao in the Philippines, 
the Comanche, Kiowa and Cheyenne Indians of the Western Plains of the 
United States, the Trobriand Islanders in the South-west Pacific, and the 
Ashanti of West Africa. All these communities are fully analysed (within 
the inevitably narrow limits of available material) by way of case studies, and 
indeed this case law approach familiar to Anglo-Saxon lawyers is undoubtedly 
more promising than most others when dealing with primitive and even with 
ancient law. 

Putting forward, in later sections of his book and in the light of the 
evidence afforded by these primitive societies, a great number of highly 
interesting general observations concerning the nature and evolution of law, 
Professor Hoebel writes: “If ever Sir Henry Maine fixed an erroneous 
notion on modern historians, it was the idea that primitive law, once formu- 
lated, is stiff and ritualistic (and by implication weak in juristic method). 
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The sample of case materials set forth in this book has surely shown... 
(that) in most primitive trouble cases the situation is surprisingly fluid, but 
flowing within channels that are built by the pre-existing Jaw and moving to 
a reasonably predictable settlement. The channels, however, shift and bend 
like the course of a meandering river across the bed of a flat flood plain, 
though flowing ever in a given direction. Men are at work on the law.” 


“ Purposive definition of personal relations is the primary law job” and it 
is plain that such an explicit statement of relations which “sets the expec- 
tancies from man to man and from group to group” is achieved slowly and 
with difficulty among simple hunters and food-gathering tribes. Thus the 
author sees the chief problem even of the Red Indian tribes which he dis- 
cusses (and which include in some ways highly organised hunters) in “the 
dilemma ‘that rested in the incompatible values of individual aggressiveness 
and military glorification and the ideal of internal peace and democratic 
order.” The law of things begins to rival the law of persons in social signifi- 
cance only in a higher state of development, namely among sedentary and 
horticultural societies; it is usually there that we find a clearcut trend 
towards composition in the form of property as opposed to revenge or 
physical coercion. 


In most tribes in their early and middle stages of evolution, society is 
not yet, Professor Hoebel points out, so organised that preponderant power 
to apply sanctions against recalcitrant elements is anything like surely and 
invariably in the hands of official agents of the community. Indeed, he says, 
“the elemental postulations of the supernatural also appear as jural postu- 
lates in all type systems” here analysed. The relation of the law to the 
supernatural may be complex or direct (as it is, for instance, among the 
Ashanti “where every legal prescription and order must, nominally at least, 
be squared with the ethics and requirements of religious belief”), but it is 
almost invariably close. Thus we are told that among the Ashanti, oath 
naming being a criminal offence, “any citizen who happened to be around 
was under a royal duty to make an arrest. Not to do so was (also) an 
offence, but we are not told to what penalty {t was subject.” Indeed any 
sanctions there might be seem often to be left to superhuman forces, i.6., the 
assertion of a belief that a person who had committed an “offence” would 
suffer bad luck, fall ill or die by the agency of some “spirit beings.” This 
inevitably raises once again the question where law in the full sense begins; 
though this problem is not shirked in the volume at hand, no convincing final 
answer is to be expected: "the internal growth of various types of control 
organs to meet felt social needs” is in truth part of the dynamics of an 
emergent society. 

A striking feature common to all systems discussed in The Law of 
Primitioe Man is the extreme weakness, or even absence, of techniques for 
objectively determining the fact of any issue. Even the most highly 
developed form of trial here described (that among the Ashanti) seemed to 
rest on the calling of a single witness who apparently could not under any 
circumstances be challenged, thus giving him an importance which might well 
seem, as the author says, “ almost incredible.” 


It is a pity that in his concluding pages, Professor Hoebel yields to the 
temptation of arguing, from the practices of certain primitive societies, say 
from the Ifugao methods of mediating disputes between kin groups which he 
has so graphically explained, to the forthcoming emergence along similar 
Iines of a world law: One Law in One World. And when the author ends 
by asserting: “The science of comparative legal dynamics is called upon to 
add its catalytic effect to the crystallising metamorphosis from primitive law 
to modern on the plane of world society” the reader, without being a sceptic, 
must be allowed his reservations, linguistic and otherwise. 


H. A. HAMELMANN. 
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OUTLINES oF MUHAMMADAN Law. Second Edition. By Asar. 
A. A. Fyzez. [0.U.P. 1955. 28s.] 


Tre subject of this book is the law applicable to Muslims in India and 
Pakistan, that is to say one of the various forms which Islamic law has 
assumed at the present time in different parts of the Muslim world. These 
legal systems have developed their own essentially individual characteristics, 
but all rest on the same common foundation of the Sharv‘a. 

A true understanding of this particular development (often termed 
“ Anglo-Muhammadan Law”) must therefore be based on an adequate appre- 
ciation of the pure Sharra itself and some knowledge of the systems in force 
elsewhere, and it is a commendable feature of the new edition that it goes 
somewhat further than the old edition in both these repects. Doctrines held 
and rules applicable in India today are contrasted with those of the pure 
Shart‘a, and there is more reference to the “classical” texts. The author, 
however, might well have treated other matters in a similar way. For 
instance, the remarks concerning Jjtthad and Tagltd (p. 27), the definition of - 
Fiqh and the distinction drawn between it and the Shart‘a (p. 21) represent 
the view of modern Indian scholarship rather than the strict traditional 
doctrine, and some adequate reference to the latter might have been made with 
advantage. The greater regard shown by the author in the new edition for 
variant Hanafi doctrines and doctrines of the other schools of law itself 
serves to modify what (on p. 66) is surely an understatement, that “ occasion- 
ally differences of opinion among the authorities are to be found.” But, while 
not suggesting in any way that this comparison of the Hanafi and Ithna 
‘Ashari law applicable in India with variant doctrines should be at all com- 
prehensive—such an object being obviously outside the scope of a book of 
this nature—it is submitted that certain of the observations made in this 
respect might have been more adequate in themselves and more accurate. The 
reference to the views of the Maliki and Sh&fi schools on the subject of 
marriage-guardianship (pp. 178 et seg.) would be more satisfactory if some 
mention had been made of the fundamental difference from Hanafi doctrine, 
namely that certain persons only among the entitled guardians possess the 
power of Jabr; and contrary to the statement on p. 92, Malik and the 
Maliki school do accept the doctrine of marriage-equality, albeit in a more 
restricted form than its Hanafi counterpart. 

Revision of the text has removed several minor slips and inaccuracies, but 
a few still remain. There is an obvious arithmetical error in the illustration 
of a principle of the Shafiil law of pre-emption (p. 290); the explanation of 
the “Hasan” form of taldq (p. 129) is at least dubious, and certainly 
Goldziher’s authority cannot be claimed for the designation of the Sh?‘a as a 
“ school” and not a “sect” (p. 86). 

Perhaps the least satisfactory result of the revision, however, is the intro- 
duction, which the author tells us he almost decided to rewrite in view of the 
recent work of Schacht (Origins of Muhammadan Jurisprudenoe), which 
develops a theory of the early history of Islamic law completely different 
from the traditional view—as presented in Fyzee’s first edition. It is to be 
regretted that the author had second thoughts on the matter and decided 
simply to revise it, for the result is an unhappy and a rather confusing com- 
promise. The traditional picture remains predominant in the text, but there 
are references, at times all too vague, to the opposing contentions of Schacht 
whose main thesis Fyzee regards as “established beyond much doubt,” and 
whose views, he says, we must regard as having superseded such works as 
that of Aghnides. This last statement is strictly inaccurate, for in so far as 
Aghnides gives us the systematic theory of the ’usizi and Schacht the historical 
development which led to that theory, the two are complementary not 
contradictory. 
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Such criticism as has been offered concerns, almost entirely, aspects of the 
work which, when the book is viewed as a whole, might be considered of 
relatively minor importance. The author’s chief concern is the exposition of 
Anglo-Muhammadan lew, and as such the book is a model of competence and 
clarity. It has profited greatly from the addition of some thirty-three recent 
cases which now bring the case-law down to 1951; and it is to be sincerely 
hoped that when the much-needed textbooks dealing with the Muhammadan 
law applicable in other parts of the Muslim world do appear, they will attain 
the standard set by Mr. Fyrzee. 

N. J. Covrsox. 


GROUNDWORK OF NicErRIan Law. By T. O. Ermas. [London: 
Routledge & Kegan Paul, Ltd. xxx and 874 pp. 80s.] 


A sook by an African lawyer on the law of his own country is an event to 
be welcomed with enthusiasm at any time, but the more so when the writer 
handles his material as effectively as does Dr. T. O. Elias. 

The aim which the author has set before himgelf in this his second book on 
Nigerian law can best be eapressed in his own words as “to present a 
systematic account of Nigerian law in the form of a textbook.” The need for 
such a work became obvious from his own experience, which taught him that 
“Tt ought to be an essential part of the legal education of the would-be 
Nigerian lawyer to possess seme knowledge of the sources, the history of the 
courts, and the elementary principles of the law which, after all, is what he 
has to practise subsequently to his “call” to the English Bar. It not infre- 
quently happens that the newly qualified Nigerian lawyer naturally wants to 
know whether and if so, how far, the English doctrine of judicial precedent 
applies in Nigeria, what the relation is between English law and customary 
law, how the courts of the country are organised, and within what limits 
English and Nigerian ideas of contract, tort, crime, land and personal 
relations operate. He wants to know, too, about the local administration of 
the law, the intercourse between the Bench and the Bar and, not least, whither 
Nigerian law is tending.” 

In furtherance of these purposes the book is subdivided into four main 
sections :— 

Part I comprises an introductory survey, followed by a chapter on the 
various sources from which Nigerian law is derived. Here the author 
explains, inter alia, why he has made virtually no attempt to go back before 
the beginnings of British rule, much though this will be regretted by his 
readers. It was probably, however, a wise decision. 

Part II represents a histcry of the Nigerian courts, subdivided into a 
number of successive periods. This section, which represents about one-third 
of the entire book, is detailed, and illuminative, although sometimes (let it 
be confessed) rather heavy going. 

Part III (“Elements of Nigerian Law”) promises to be the most valuable 
and fascinating of all, for it sets out to show just how much English law 
has in fact been imported, how this law has fared and developed in its new 
environment, and how far it has been excluded by, combined with, or 
influenced by Islamic law on the one hand and indigenous customary Jaw on 
the other. Successive chapters on commercial law, contract, tort, conflict of 
laws, family law, personal relations and land law include much that is of 
genuine interest and importance, not least a discussion of a considerable 
number of Nigerian cases. It is to be regretted, however, that so meny of 
these might equally well have been decided in England or elsewhere—for 
those cases which may be said to represent a distinctively Nigerian develop- 
ment or application of English law seem to represent a small minority. 
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Again, one wishes that cases of conflict between the different systems of law 
applicable within Nigeria could have received somewhat fuller treatment. 

In a brief Part IV the author treats “The Law and its Administration,” 
and in the last chapter he makes a number of suggestions regarding the 
future. Some of these are wholly admirable (6.g., that Nigerian lawyers need 
some systematic training both in Nigerian customary law and in “ English 
law” as locally applied in addition to the basic requirements for “call” to 
the English Bar, and that there is an urgent need for more and better law 
reports and other legal literature in Nigeria), while others are less persuasive 
(e.g. that the doctrine of judicial precedent should be rigidly applied to 
customary law—a development which would prematurely stratify that law 
almost as effectively as would codification). 

In general this book is competently and clearly written, although there 
are a number of passages, and many phrases, which invite criticism or doubt. 
Dr. Elias is to be congratulated on a wholly admirable conception, which he 
has carried into effect with a considerable measure of success. 


J. N. D. Awperson. 


WoopFa.L’s Law or LANDLORD AND TENANT. Twenty-fifth Edition. 
By Lionet A. BLUNDELL, LL.B., of Gray’s Inn, Barrister-at- 
Law. [London: Sweet & Maxwell, Ltd. 1954. clxxvi and 
1688 and (index) 78 pp.] Permanent Supplement to Twenty- 
fifth Edition. By Lionet A. BLUNDELL and V. G. WELLINGS. 
[1954. 867 pp. 82s. 6d. net. Main work and Supplement, 
£7 17s. 6d. net. | 


Tae new Woodfall—the first edition since 1989—has been long awaited: and 
now that it has appeared, it ia plain that it has been worth waiting for. Mr. 
Blundell and his assistants, Mr. V. G. Wellings, Mr. Bryan Clauson, Mr. 
Ashley Bramall, Mr. J. T. Plume and Mr. George Dobry, have done a sound 
piece of work. The general appearance of the book has been modernised by 
substituting numbered paragraphs with headings in heavy type for the 
former marginal notes, and throughout there are signs of a zeal for revision. 
The difficulties created by the appearance of Landlord and Tenant Act, 1954, 
and the Housing Repairs and Rents Act, 1954, when the book was far 
advanced have been skilfully dealt with by producing a Permanent Supple- 
ment, some 850 pages long, which incorporates these Acts and what remains 
of the Landlord and Tenant Act, 1927. In general, the work of bringing the 
book up to date has been well done, and there is much evidence of skilled 
revision throughout. There are a few omissions, such as J. F. Perrott and 
Co. v. Cohen [1951] 1 K.B. 705 (in which the Court of Appeal applied Tabor 
v. Godfrey, which is duly cited on p. 1111), and Haviland v. Long [1952] 2 
Q.B. 80; and none should assume that a case is not reported in the Law 
Reports merely because Woodfall cites some other series. Thus, the Tideway 
Case [1952] Ch. 791 is cited on p. 660 by reference to the T.L.R. report at 
first instance (with no indication of an appeal), on p. 1018 by reference to 
the All E.R., and on p. 1255 by reference to the T.L.R. report of the appeal. 
Again, on p. 1207, there are two unexplained references to security being 
given under section 218 of the Common Law Procedure Act, 1852; and no 
help is to be obtained from the references in the table of statutes, nor from 
the Appendices, which rather surprisingly omit the Act altogether. But 
these are minor imperfections. 

The two new Acts of 1954 emphasise the problem which will have to be 
met in the next edition. There are now some 2,000 pages of text and 
appendices, and it seems plain that a single volume—even on the thin paper 
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of the present edition—can no longer conveniently contain the work. If, then, 
there must be two volumes, how is the split to be made? At present, all the 
specialised sections of the subject, such as the Rent Acts, the Agricultural 
Holdings Act, 1948, and so on, are dealt with under the various general 
headings—control of rent urder rent, the grounds for possession under 
recovery of possession and so on. (Incidentally, a table of contents which 
gave more than the bare titles of its twenty-two chapters and seven appen- 
dices would be welcome.) One possibility would be to devote one volume to 
the general law of landlord end tenant, and the other to the various statutory 
forms of control; and for those dealing with, say, an agricultural holding, 
there is much to be said for collecting together all the specialised rules 
relating to that particular type of tenancy. That, however, would lead to 
another problem. On the various statutory forms of control, the book can 
hardly claim to be exhaustive; thus proceedings for possession under the Rent 
Acts occupy only a dozen pages or so (pp. 1245-1257), and although these 
cite the leading cases, they cannot say the last word on the subject. The 
segregation of these topics would throw this into relief, and so pose the 
question whether some further expansion should be undertaken. 

Whatever may be the solution of that problem, it is plain that there would 
be many advantages in having a single volume dealing with the general law 
of landlord and tenant. In particular, the present cramping pressure on 
Space would be relieved, and there would be some encouragement to cure 
what is perhaps the greatest defect in Woodfall, namely, its failure to refer 
to articles and other material in periodicals. ‘Without asserting that the 
book refers to no periodicals at all, it can be said that a prolonged and 
extensive use of the book has revealed none. The citation of periodicals 
makes it possible to deal with many a perplexity with the minimum use of 
space. If, for example, a case has been criticised in the Conveyancer, or an 
undecided point has been explored in the Journal of Planning and Property 
Law, it is difficult to believe that many of those who buy Woodfall want to 
be shielded from this knowledge. In recent years, it is true, instruments of 
research such as Current Law have made it easier to collect all the available 
material on a subject. Yet surely no conscientious editor would deliberately 
adopt an attitude towards his readers of “I have read many articles on my 
subject: some of them are useless or misleading: but I am not going to 
tell you even of the useful ones—you must discover these for yourselves.” 
To take but a single example, p. 1071 cites Dickinson v. St. Aubyn [1944] 
K.B. 454 on the effect of a covenant to paint “in the last quarter of the 
said term.” As was pointed out at (1945) 61 L.Q.R. 127, in Bevan v. 
Chambers (1896) 12 T.L.R. 417 (which was not cited) the Court of Appeal 
had reached the opposite conclusion on almost identical wording. Woodfall 
gives no hint of this; yet even if all references to periodicals are to be 
eschewed, might not the fruits of the comment have been gathered, e.g by 
appending a modest reference to Bevan v. Chambers (of the “but see” 
type)? It is to be hoped that the next edition will be informed by a more 
liberal policy in this respect? but in the meantime, the profession has a 
workmanlike new edition which should satisfy all ordinary demands upon it. 


R. E. Meaarry. 


THE LANDLORD AND TENANT Acts, 1927 AND 1954. By LIONEL A. 
BLUNDELL and V. G. WeLLINGs. [London: Sweet & Maxwell, 
Ltd. 1954. xvi and 251 pp. (including index). 27s. 6d. net.] 


Toe Landlord and Tenant Act, 1954, gave statutory effect to most, but not 
all, of the proposals outlined in the 1958 White Paper “Government Policy 
on Leasehold Property in England and Wales” (Cmd. 8718). The Act 
includes some very important changes in the unhappily complicated English 
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law of landlord and tenant. A residential tenant occupying under a long 
lease at a low ground rent is now given the protection of the Rent Acts 
when his lease expires, if the property has an appropriate rateable value, and 
even if the rent he pays is less than two-thirds of that value. Of more 
permanent importance are the new provisions (replacing those in the 1927 
Act) giving to business tenants security of tenure and the right to compensa- 
tion for disturbance (which is no longer concerned with goodwill); the 
amendments to the 1927 Act provisions about compensation for improve- 
ments; the extension of the Leasehold Property (Repairs) Act, 1988; and 
other miscellaneous amendments of the general law of landlord and tenant. 

This small, well-produced volume was designed to provide, as soon as 
possible after the passing of the Act, a reliable explanatory guide to the new 
law. The authors (who are the editor of the latest Woodfall and one of his 
assistant editors) have provided, in narrative form, a clear account of the 
law contained in the Acts of 1927 and 1954. They have not hesitated to 
express opinions and make suggestions about difficulties of interpretation and 
application; and, while it is likely that the law reports during the next few 
years will include discussion of difficulties which have not occurred to the 
authors of this book, it is interesting to note that the decision in Diploma 
Laundry, Lid. v. Surrey Timber Co., Ltd. [1955] 8 W.L.R. 404, C.A. is 
consistent with the view submitted by the authors at p. 25. 

The book (like so many others) would be much improved, and much easier 
to use, if in the reprint of statutes included in one of the appendices marginal 
notes directed the reader to the principal discussion of each section in the 
main text. 

LEouin Paice. 


EvERYMAN His Own Lawyer. Sixty-eighth Edition. By “A 
BARRISTER.” [London: The Technical Press, Ltd. xvi and 
914 and (glossary and index) 61 pp. £1 10s.] 


Tas is a practical manual; and sixty-eight editions since 1868 indicate that 
it is both popular and useful. 

It consists, in essence, of two portions covering, respectively, substantive 
law and adjectival law. Substantive law occupies, appropriately, the over- 
whelming majority of pages; and it is but fair to say that the editor has 
produced a competent and workmanlike summary of subjects as diverse as 
copyright, motoring offences and wills. The last edition was published in 
1951, and the changes wrought by more than 800 statutes have had to be 
assimilated. It is to the editor’s credit that no signs of indigestion are 
apparent. 

The major blemish in the book lies in its treatment of adjectival law. 
The reader, by definition a layman, is in the first few pages introduced to a 
wealth of detail concerning the constitution bf the Supreme Court. He is 
told that the Lord Chancellor presides over the Chancery Division, that the 
number of puisne judges may vary only between certain limits, and that a 
Lord Justice of Appeal, if appointed after a day in 1988, may be required 
to sit as an additional judge of the High Court. What the layman really 
wants to know is how the thing works. A practical approach, distinguishing 
criminal courts and procedure from civil courts and procedure, and tracing 
seriatim the steps taken in the trial of an action and of a criminal charge, 
might well replace the existing method. 

There are other, minor, criticisms, but the book is certainly well written— 
particularly the Defamation chapter—and modestly priced for its size. 


ALLISTER LONSDALE. 
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Civa Linerties Docker. [New York, U.S.A.: National Lawyers’ 
Guild, 40 Exchange Place, New York 5. 29 pp. $5.00 p.a.] 


We are glad to notice the appearance of this docket, which will be published 
five times each year. It contains a digest of all the cases coming before 
courts in the U.S.A. in which civil liberties are involved. The first number to 
be issued runs to twenty-nine pages, and deals with eight cases per page on 
an average, which gives some indication of the substantial place which civil 
liberties holds in American jurisprudence. It is hoped in future issues to 
gives references to the significant literature on these issues. 
C. 
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DAMAGES FOR WRONGFUL EXPULSION 
FROM A TRADE UNION: 
Bonsor v. Musicians’ UNION 


THE decision of the Court of Appeal in Bonsor v. Musicians’ Union ' 
has now been reversed by the House of Lords ? and the consequences 
of this reversal are of such significance as to justify the fuller treat- 
ment of an article rather than a brief description in a case-note.* It 
will be recollected that that case raised the right of a member of a 
registered trade union to sue the union in its registered name for 
damages for wrongful expulsion. Incidentally the case also has a 
considerable bearing on the legal position of unincorporated associa- 
tions generally, and the decision is therefore of importance not only 
as extending the protection of individual trade unionists but also 
as regards members of the many types of unincorporated bodies 
which flourish in the rather curious limbo to which our legal system 
relegates them. 


In view of the differing views expressed by their Lordships in 
the House of Lords, it is far from easy to assess the wider implica- 
tions of this decision and it may therefore be of assistance to begin 
by reviewing the findings reached in each of the speeches delivered. 

Lord Morton decided the appeal on the broad ground that a 
registered trade union is an entity recognised by the law and distinct 
from the members thereof. This view was based principally on the 
case of Taff Vale Railway Co. v. A.S.R.&.* which held that a trade 
union could be sued in its registered name in tort and for the 
wrongful conduct of its servants. After reviewing the various 
expressions of judicial opinion in that case Lord Morton reached 
the conclusion that it was there established by the majority that 
the “entity ’’? being sued was something separate and distinct in 
law from the individual members of the society. ‘* Moreover (said 


1 [1954] Ch. 479. 2 [1965] 8 W.L.R. 788. 
3 The case as it appeared in the Court of Appeal was dealt with in some detail 
in æ lengthy note in (1964) 17 M.L.R. at pp. 860-865. To avoid unnecessary 
repetition the reader is asked to regard the present article as a sequel to the 
earlier note by the same writer. 4 [1901] A.C. 426. 
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Lord Morton) the opposite view gives rise to great difficulties. For 
instance, the membership of a trade union is constantly changing, 
as old members die and new members come in. If the suit is to 
be regarded as having been brought against the individual members, 
it must have been brought against those who were members at the 
time when the writ was issued. Yet some of these persons may 
not have been members at the time when the tort was committed, 
and the tort cannot have been committed by their agents.” 5 Lord 
Morton rejected the view of Lords Macnaghten and Lindley to the 
effect that the action against the union was really a representative 
one, all the members being sued in the registered name, This he 
regarded as a minority view inconsistent with the later authorities 
such as A.S.R.S. v. Osborne,® Amalgamated Society of Carpenters 
v. Braithwaite,’ and N.U.G.M.W. v. Gillian.? In Lord Morton’s 
opinion, if the action had been against all the members of the union 
there was no reason why an order for payment of the amount of the 
judgment could only be enforced against the property of the union,’ 
yet Lord Lindley had expressly recognised that it could only be 
enforced against the property of the union.?° It followed, on Lord 
Morton’s view, that the registered union, although not an 
incorporated body, was capable of entering into contracts and of 
being sued as a legal entity. In the present case the contract of 
membership was between the plaintiff and the union as a legal 
entity and damages were recoverable against the union as such for 
wrongful expulsion in breach of contract. On this basis Kelly v. 
N.S.O.P.A.** was wrongly decided. : 
Lord Porter’s speech, broadly speaking, followed the lines of 
that of Lord Morton. The contract of membership was with the 
union as such and the union had capacity to contract as a legal 
entity. The Taff Vale case recognised that a registered union was 
“a thing created by statute, call it what you will, an entity, a 
body, a near-corporation, which by statute has in certain respects 
‘an existence apart from its members,” 7? If the expressions used by 
Lords Macnaghten and Lindley were intended to limit the status 
`- of registered trade unions and to imply that the Act merely pro- 
vided a convenient name for a number of individuals, and that an 
action against the union in its registered name was equivalent to a 
representative action against its individual members, Lord Porter 
could not agree with their view. The learned law lord also pointed 
out that it was not necessary to determine the exact limits of the 
powers of a trade union. ‘‘ It may well be that it does not possess 


5 [1955] 8 W.L.B., at pp. 793-794. 
e [1910] A.C. 87. 

7 [1922] 2 A.C. 440. 

8 [1946] K.B. 41. 

® [1955] 8 W.L.R., at p. 794. 

10 Bee [1901] A.C., at p. 445. 

11 (1915) 84 L.J.K.B. 2286. 

13 [1955] 8 W.L.R., at p. 800. 
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the full powers of an incorporated body.’’}* There was, however, 
no reason to confine the semi-corporate status of the union to its 
relations with third parties,’* for this status was wide enough to 
embrace its liability to its own members. 

Lord MacDermott on the other hand in the lengthiest and in 
some respects the most interesting speech delivered on the appeal 
subjected the matter to a much fuller analysis, and while differing 
from the view that the union was a legal entity distinct from its 
members, was of opinion that quite apart from this Kelly’s case was 
wrongly decided. The reasoning of Lord MacDermott was substan- 
tially approved by Lord Somervell and is also reflected in the 
opinion of Lord Keith; it is therefore to the speech of Lord 
MacDermott that particular regard has to be paid in order to 
ascertain the effect of Bonsor’s case beyond the sphere of trade 
union law. 

The starting point of Lord MacDermott’s treatment of the 
question whether a trade union is a juridical person distinct from 
its members was a careful consideration of the provisions of the 
Trade Union Act of 1871. Examination of these led to the con- 
clusion that Parliament did not intend to create a new sort of trade 
union with a legal personality of its own.’® It might be right to 
regard a trade union as an entity in fact but that was no ground for 
treating it as a legal entity as well. Lord MacDermott then 
examined the judicial utterances in the Taff Vale case and reached 
the conclusion that Lord Brampton alone favoured treating a 
registered union as a separate legal entity. The other judges in 
effect recognised the absence of a separate personality and merely 
decided that Parliament had endowed a registered union with 
powers and qualities to such an extent as to fix it with corresponding 
responsibilities enforceable by proceedings in its registered name. 
The dicta in Osborne’s case also fell short of imputing full juridical 
personality to the registered union; they recognise that the legisla- 
ture had conferred some of the characteristics of a juridical person 
but not so as to create a legal personality distinct from the 
membership. 

Having thus reached the conclusion that neither the Act of 1871 
nor the weight of subsequent judicial authority had treated a 
registered union as a distinct legal persona, Lord MacDermott 
turned to consider the procedural consequences of the Taff Vale 
decision. In his view this case had the important consequence of 


13 Ibid. 

14 As was done by the majority decision of the Court of Appeal in Bonsor. 

15 The main points regarding the Act of 1871 emphasised by Lord MacDermott 
were: 8. 4 (enumerating agreements which were unenforceable) does not refer 
to agreements between a union and its members and applies to both registered 
and unregistered unions alike; there is no provision for incorporation; sas. 7 
and 8 provide for property to be vested in trustees and not ın the union as 
an entity; and s. 9 makes provision for proceedings by and against the trustees 
which would be unnecessary if the union were a juridical person. 
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removing the difficulty involved in suing a voluntary association 
with a fluctuating membership. The party suing still has to show 
that “the union is as an organised combination responsible for the 
act of which he complains; but he does not need to marshal the 
membership on any basis of individual liability as, for example, by 
excluding those who are infants or who have joined since his cause 
of action arose or who, as a minority, have voted in his favour; nor 
(if a member) has he even to make it clear on the face of the record 
that he excludes himself.” ** This is the practical and convenient 
consequence which flows from allowing the union to be sued in 
its registered name; it also has the result that any judgment 
obtained can be enforced only against the property of the union 
and not personally against the members. Lord MacDermott 
explained this last result on the ground that no procedure is 
available whereby execution may be levied on individual members 
in the case of a judgment against the union in its registered name. 
It is true (he added) that Lord Lindley in Wise v. Perpetual Trustee 
Co.*" expressed the view, in relation to unincorporated clubs, that 
by their nature a member’s liability does not extend beyond his 
subscription, and Lord Lindley, in denying any personal liability 
in the case of union members, may have been intending to apply the 
same principle to a registered union. Lord MacDermott, however, 
was doubtful whether the opinion of Lord Lindley in Wise’s case 
was intended to apply to unliquidated claims and preferred to 
rest his own view on the procedural difficulty adverted to. The 
situation where the members are sued by name or by duly appointed 
representatives raised different and more difficult considerations on 
which Lord MacDermott refrained from expressing any opinion. 
On the footing then that a registered trade union is still no 
more than an association of individuals and not a juristic person 
Lord MacDermott went on to examine the reasoning in Kelly’s 
case. In his view the main ratio of the case was that the committee 
carrying out the expulsion acted as agent for the plaintiff equally 
with his fellow members, and therefore the plaintiff could not 
claim damages in respect of the acts of the committee which was 
acting as his own agent. Lord MacDermott regarded this reasoning 
as being founded on a general proposition to the effect that a 
member of a voluntary association who is injured by some wrongful 
act done by an agent of the association on behalf of its members, 
cannot recover against his fellow members, whose responsibility 
will be no greater than his own. For the purposes of the argument, 
Lord MacDermott accepted this proposition without inquiring as 
to its possible Jimits, but regarded it as mapplicable to the case 
in hand. Expulsion from membership, as a breach of contract, 
stood in a special category. A union committee while investigating 


18 [1955] 8 W.L.R., at p. 811. 
17 [1908] A.C. 139, 149. 
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a complaint regarding a member could be said to be acting on his 
behalf, but the act of expulsion was quite different. ‘To say 
that that is done on behalf of the person expelled seems to me 
an unwarranted extension of the agency and quite out of keeping 
with reality.” 1° For this reason alone, Kelly’s case was wrongly 
decided. 

The views of Lord Keith to a considerable extent followed 
those of Lord MacDermott. A registered union remains a voluntary 
association of individuals but capable of being sued in its registered 
name. It differs from an unincorporated association in that it is 
unnecessary to consider who are the members at any particular 
time. “The registered union may be said to assume a collective 
responsibility for all members past, present and future, in respect 
of any cause of action for which it may be made liable, irrespective 
of the date of the cause of action. On the other hand, the 
judgment creditor can look only to the funds of such a trade union 
to satisfy his debt, and to the extent to which these may be 
augmented from time to time by contributions of members, whether 
new or old, they will still be available for the unsatisfied judgment 
creditor.” 1° Lord Keith, however, went somewhat further than 
Lord MacDermott when he added these words: ‘‘ These are im- 
portant attributes, or characteristics, of a registered trade union 
which differentiate it from other voluntary associations and may 
entitle it to be called a legal entity, while at the same time 
remaining an unincorporated association of individuals. As an 
association its membership is constantly changing but as a 
registered trade union it has a permanent identity and represents its 
members at any moment of time. It would not, I think, be wrong 
to call it a legal entity.”’ 7° 

Turning to the contract of membership Lord Keith regarded 
this as a contract between Bonsor and the other members of the 
union. It might, however, also be regarded as a contract with the 
trade union, for the union in its registered capacity is representa- 
tive of all the members. So long as this was kept in view, it was 
convenient to talk of the contract of membership as being with 
the union.? 

Regarding the contract in this light, Lord Keith then referred 
to the reasoning in Kelly’s,case. This reasoning was based on 
an underlying fallacy, for the act of expulsion was the act of the 
union and no question of agency arose. The position is no different 
where the expulsion takes place on the initiative of union officials 
than if it is effected by the majority at a general meeting, in which 
case the member could sue the union, clear of any question of 
agency. Before the 1906 Act, the Taff Vale case decided that a 


19 


20 At pp. 815-816. 
1 At p. 818. 


18 [1955] 8 W.L.R., at p. 815. 
Ibid. ' 
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trade union could be sued for damages for tort by a third party. 
That Act did not affect breach of contract. The only way the 
Taff Vale case could be explained was that it treated the union 
as assuming a collective responsibility for all its members. “It 
provides the element of continuing responsibility no matter how 
its membership changes.” ? Accordingly, there was no reason in 
principle why a member “should not have the right to sue for 
damages for an act committed by the trade union in breach of his 
contract of membership under the rules.” 3 

Lord Somervell began his speech by pointing out that the 
position of trade unions is a special one, and that to import into 
the subject such general phrases as “‘ legal personality,” “ legal 
entity,” ‘ quasi-corporation,’’? might well serve to obscure that 
which was in any event not particularly easy to discern. The effect 
of the Taff Vale case was that a registered union remained an un- 
incorporated association, its nature being unaffected by registration. 
However the “ suability ’? of the union coupled with the limitation 
that a judgment against the union was only enforceable against 
the property of the union avoided any question of limiting the 
liability to the members, or the funds the property of the members, 
at the date of the tort.* 

As to Kelly’s case, Lord Somervell first examined this on the 
basis that the rules contained a contract between the members 
inter se. ‘If, under a contract to which there are a number of 
parties, the many by themselves, or through the agents of the 
association, purport to deprive one of his contractual rights, the 
one, subject to possible procedural difficulties, must be entitled to 
the rights, including that to special damage, which our law confers 
in respect of breach of contract." The plaintiff is not to be 
identified with those of whose acts he complains, so as to deprive 
him of his ordinary remedies. As for procedure, if the union is 
the proper defendant for a declaration and an injunction, it is 
equally so in a claim for damages, though it would be right to add 
the trustees as parties, damages being recoverable only from the 
funds.’ 

Dealing with the question whether the specific rules in this 
instance created a contract between the members inter se or with 
the union as a contracting party, Lord Somervell construed these 
as being no more than a contract between the individual members. 
On the question whether the union would have power to contract 
as an entity, Lord Somervell contented himself with expressing 
apreement with the reasoning and conclusions of Lord MacDermott 
and on the general position. 


2 At p. 819. 

3 Ibid. 

4 At p. 820. 

5 At pp. 821-822. 
6 At p. 822. 
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Having summarised the various judicial opinions propounded in 
the Bonsor case it is proposed to discuss their outcome, firstly, in 
relation to the personality of a registered trade union, and secondly, 
in regard to a purely unincorporated association. 


Is A REGISTERED TRADE UNION A °° Leagan Entity ’’? 


To some extent no doubt the differences in opinion on this topic 
are merely verbal and one may sympathise with the view of Lord 
Somervell that the use of phrases such as ‘“* quasi-corporation ”’ 
may well serve to obscure rather than clarify the issue. Neverthe- 
less it is submitted that there is a question of substance which 
lurks behind this confusing terminology. 

In the first place, it is noteworthy that not even Lords Morton 
or Porter, who fully accepted the position that a registered trade 
union is a distinct legal entity separate from its members, were 
prepared to hold that it was a corporation in the full sense. Indeed 
as was pointed out in the earlier note in this Review," to hold that 
the Act of 1871 did in fact incorporate trade unions by registration 
would be to ignore the fact that that Act was deliberately framed 
to avoid that effect and moreover that it has been universally 
accepted ever since the Act was passed that whatever effect it may 
have had, it did not entail incorporation in the full sense. 

It must be admitted, however, that on the view of Lords Morton 
and Porter it is not easy to discern any very material distinction 
between a full corporation and a near-corporation such as a regis- 
tered trade union. Neither of these learned Law Lords indicates 
any actual distinction,® though Lord Porter suggests that it may 
well be that a registered trade union does not possess the full 
powers of an incorporated society. The essence of a corporation 
is surely that it is a separate entity in law, distinct from its 
members, thus enabling the entity to perform acts in the law, 
such as contracting, holding property, suing and being sued, as 
if it were an individual person. On this view, a body which by 
statute is to be treated as a quasi-corporation, is a legal entity 
to the extent authorised by the express or implied provisions of the 
statute. Accordingly, insofar as the statute recognises the body 
as a separate entity it has a distinct legal personality, though for 
other purposes it may be dissolved into its constituent elements. 
Thus, if a statute allows a registered body to contract as an entity, 
to that extent it is a quasi-corporation, though for other purposes, 
e.g., holding property, it may still be necessary to treat it as a 


7 (1954) 17 M.D.R., at pp. 862-863. 

a The distinction rebed upon by the Court of Appeal, that the union was a 
quasi-corporation in relation to third parties but not as regards its own 
members, was rejected as untenable. It may be suggested, however, that some 
distinctions still remain, e.g., property cannot be vested in the union itself 
but only in trustees on its behalf; and the provisions of s. 4 of the 1871 Act 
lmit the lability of the umon in the case of certain contracts. 


on eee eS ee, ee i lM 


128: THE MODERN LAW REVIEW Vor. 19 


merely voluntary society made up of its constituent members. If, 
however, the statute in effect confers on the body all the normal 
powers of a legal persona it will be. a corporation in everything 
but name; and this appears to be the outcome of the opinions of 
Lord Morton and Lord Porter when they hold that a registered 
trade union is a distinct legal entity and a ‘“‘ near-corporation.”’ 
It is not a corporation in name, for this can only result from an 
express act of incorporation, but it does possess all, or practically 
all, the attributes of a full corporation. It enjoys therefore a 
special statutory status ‘substantially equivalent to that of a cor- 
poration, but subject to any limitations upon it which may be 
deduced from the statute itself. 

It should be emphasised that on this view (which it is submitted 


is the one hitherto usually accepted as applicable to registered . 


trade unions), there may be considerable variations in the degree 
to which any class of statutory body is to be treated as a 
quasi-corporation. The real significance of the current of authority 
initiated by the Taff Vale case is to indicate that where a statute 
confers wide powers on a non-corporate body this may result, as a 
matter of statutory construction, in the body being treated as 
enjoying & quasi-corporate status in certain respects which are not 
expressly specified in the Act itself. Moreover, this construction 


may, in some cases, go so far as to result in the body being treated. 


as if it were a corporate entity for all purposes save in such respects 
as are expressly excluded or restricted by the terms of the Act 
itself. 

When we turn to the view put forward by Lord MacDermott, 
and followed also by Lord Somervell, we find an apparent refusal 
to accept the existence, of such an intermediate semi-corporate 


status. On this view it would seem that an association is either ' 


a separate legal entity, in which case it is a corporation with what- 
ever attributes such a body may possess, or it is no more than 
a voluntary collection of individuals and none of its acts can be 
dealt with save on the basis of dissolving the notional association 
into its constituent ‘elements. With all respect, it is submitted 
that such a view is a retrograde one, and one which deprives the 
notion of legal personality of that measure of flexibility which is 
desirable for the working of a modern system of law. As we 
have ventured to write elsewhere: —“ The civil law made a rigid 
distinction between the universitas and the societas: the one was 
and the other was not capable of having rights and duties as a 
separate entity. Modern law has been obliged to go beyond this 


narrow classification and to recognise that intermediate degrees of ` 


personality may exist which lie between the full personality of the 
universitas and the purely individual societas. In English law 
the trade union, the friendly society, and the commercial partner- 
ship all have a status of their own which coincides neither with 
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that of the corporation nor of the purely voluntary association, 
and a similar gradation is to be found in continental law.” ° 

Moreover, although in Lord MacDermott’s view, a registered 
union must be denied a distinct status and is no more than a 
voluntary group of members, it is nevertheless conceded that the 
legislature has conferred upon such unions some of the charac- 
teristics of a juridical person.?° However, since that Act does not 
actually incorporate a registered union it is still a mere voluntary 
association and accordingly remains as a matter of substance an 
unincorporated association of members. Such cases as that of the 
Tağ Vale Railway entail merely procedural consequences. These 
procedural consequences enable a person suing a registered union 
to get over the difficulty that. the membership is usually a very 
large one and subject to” constant fluctuations. The Taff Vale 
decision by allowing the union t6, be sued in its registered name 
removes this obstacle. But, it may be asked, is a procedural 
rule of this kind’ sufficient ? For the union or any other body may 
be sued in a/representative action, but there still remains the 
difficulty of fixing liability in relation to a body with a fluctuating 
membership? This involves a question of substance, namely, upon 
which persón or persons liability is to be fixed. For as Lord 
ene ae. points out, ‘‘the party suing, if he is to succeed, 
has still,’ of course, to show that the union concerned is, as an 
organiséd combination, responsible for the act of which he com- 
plaing; but he does not need to marshal the membership on any 
basis! of individual liability as, for example, by excluding those 
wh are infants or who have joined since his cause of action arose, 
or who, as a minority, have voted in his favour.” ° Surely, 
however, this 1s to attribute substantive and not merely procedural 
consequences .to the Taff Vale case, for it is in effect altering the 
incidence of liability and treating the union as “‘ an organised 
combination ” distinct from the fluctuating membership which com- 
prises it. And is this not merely another way of recognising that 
‘the registered union, to the extent that the law treats it as an 
“< organised combination,” is an entity distinct from its fluctuating 
membershipr It is submitted, therefore, that to achieve the 
purpose of the Taff Vale line of cases, it is not sufficient to regard 
those cases as entailing purely procedural consequences, for if this 
were so there should be no difference in substance between an action 
against a registered union in its registered name and a representa- 
tive action against the members of a voluntary society. 

The same point arises in regard to the universally accepted view 
that a judgment against the registered union cannot be enforced 


° Unincorporated Associations (1988), pp. 217-218. 
10 [1955] 8 W.L.R., at p. 809. 

11 At p. BLL. 

13 Cf. Barker v. Alanson [1987] 1 K.B. 468. 

13 [1055] 8 W.L.B., st p. 8U. 
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against the individual members. According to Lord MacDermott, 
the explanation of this is the absence of any procedural machinery 
for enforcing the judgment against the members. This applies 
equally, however, in the. case of a representative action.* Surely 
the more: satisfactory explanation is that the contract is with 
the union as “an organised combination ” and that liability can 
therefore only be enforced against the trade union funds. Lord 
MacDermott’s view, however, seems to be that the contract is with 
the individual members and that a breach of the contract is 
therefore in principle enforceable against the individual members. 
He recognised, however, that such enforcement raised ‘“‘ difficult 
considerations ’? upon which he .preferred to express no opinion. 

An intermediate position between. that of Lords Morton and 
Porter, on the one hand, and Lord MacDermott on the other, was 
taken up by Lord Keith. According to~his view, a registered 
union is at the same time both a legal entity anda mere association 
of individuals. If this opinion'meant that the union was a quasi- 
corporation to the extent recognised by the governing statute and 
for other purposes remained a mere voluntary association, it could 
be said substantially to accord with the position taken up by Lord 
Morton and Lord Porter. It is apparent, however, that in’ Lord 
Keith’s view a registered union is to be regarded both\as a legal 
entity and as an unincorporated association in relation to\the same 
transaction. Thus as regards the contract of membership. this is 
fundamentally a contract between the individual members, yet 
it may also be regarded as a contract with the union itself, for 
the union in its registered capacity is representative of all\the 
members."* With all respect, it is not easy to follow this point 
of view. Moreover Lord Keith acknowledges that the registered 
union assumes “a collective responsibility for all members past, 
present and future ° and that the judgment creditor can look only 
to the funds of the union.!® Yet if the contract is with the 
individua] members it is difficult to see why, subject to procedur 
obstacles, the members should not be, at least in theory, capable 
of being rendered liable for any breach of the contract. 

It is submitted, therefore, that the intermediate solution pro- 
pounded by Lord Keith hardly offers a simple way out of the 
dilemma. At the same time it is also submitted that Lord Keith’s 
view cannot be said decisively to support either of the two con- 
flicting positions taken up by the other members of the House. In 
this state of affairs the hope may be expressed that in subsequent 
cases it will prove possible to follow the opinion of Lords Morton 
and Porter and boldly recognise the existence of a distinct legal 
entity, whether fully corporate or not, and so avoid the tangle 


14 Bee B.8.C., Ord. 16, r. 9; and cf. the writer’s articles m (1949) 12 M.U.R. 
409, and (1088) 16 M.L.R. 859. 

18 [1955] 3 W.L.R., at p. 818: 

16 At p. 819. , 
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of procedural complexities which must necessarily be entailed where 
the contract is regarded as made by the individual members and 
enforcement of a breach of such a contract has to be viewed in 
the light of that circumstance. It must be recognised, of course, 
as was done by both Lord Morton and Lord Porter, that even if 
the union is itself a legal entity it is still a question of construction 
on the particular rules whether the contract is with the union or 
between the members inter se; though once the union is recognised 
as a separate legal entity there is much to be said for construing 
the contract wherever possible as being made with the union as 
such in its quasi-corporate capacity. 

It should be added, on this aspect of the decision, that apart 
from its effect on registered, trade unions the case has wider im- 
plications which may well arise regard to other similar registered 
bodies, such as frie y societies, It would, however, be outside 
the scope of this article to seek to examine the status of such other 


bodies under their respective statutes, in the light of the Bonsor 
case. 


. 


Can A RELY UNINCORPOBATED ASSOCIATION BE SUED FOR 
DAMAGES FoR WRONGFUL EXPULSION OF A MEMBER ? 


The views/ot Lords Morton and Porter did not necessitate con- 
sideration’of this question since they were able to hold that Kelly’s 
case wad wrongly decided on the simple ground that it failed to 
recognise the registered union as a separate entity capable of 
contratting and being sued in its own name. Lord MacDermott, 
on tke other hand, agreed with this aspect of the judgments in 
Kelly’s case, and therefore was obliged to consider whether that 
case! was correctly decided on the basis that even a registered trade 
union is still no more than a collective name for an association 
of individuals. 

By treating the union as in effect an unincorporated society of 
‘ndividuals rather than as a legal entity distinct from its members 
__which was also the approach adopted by the court in Kelly’s 
case—it became necessary to decide on whose behalf the com- 
mittee was acting when proceeding to expel a member. In Lord 
MacDermott’s view, the answer to this question was plain. For 
whatever may be the general position when the union committee 
or official is engaged in carrying out some duty concerned with the 
affairs of the union, expulsion stands in a special category. It 
is totally unrealistic to suggest that in such a case the committee 
is acting on behalf of the expelled member, who is being thrust 
out of the association by the very act which is said to be done 
on his behalf. This means that the act of the committee is there- 
fore to be treated not as the collective act of the whole body of 
members including the expelled member, but of that body minus 
the expelled member. This eminently sensible conclusion, which 
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was already adumbrated in the Court of Appee 
removes the substantive objection that was | 
way of the plaintiff’s claim to damages in Ke 
procedural difficulty, so far as a registered u 
was resolved according to Lord MacDermott, 
tion of such a union which assumes a collec 
its registered name, without any need to in 
members constitute the combination for th 
responsibility. Also the judgment can be en: 
the union funds, and therefore no question 
‘of any particular member arises in the case o: 
Lord MacDermott also rejected the view 
the effect that as the committee acted_irregul. 
the rules in expelling the plaintiff, hé could not 
as the authorised agent of his fe low member: 
view was no doubt the principle that the offic 
only authorised by the members to act in : 


' rules, and if they exceed that authority the 


be bound by any act in excess of such authc 
hand, if the body of members gives expres 
particular case, as by a resolution ™ to that e 
official will be treated as authorised. Lord } 
cast any doubt on this general position but p 
union had not sought to disavow the action o: 
had on the contrary approved and adopted 1 
Hence even if the act was unauthorised in the - 
subsequently ratified by the union mem bershi: 

A similar viewpoint was expressed by Lori 
mittee was not the agent of the expelled memb: 
Keith’s opinion, no question of agency arose 
expulsion even if unauthorised initially was 1 
accordingly it was the act of “the union,” w 
the voice of the majority and which could be s 
name.* | 

It will be seen that the opinion of Lord Me 
the broad question as to the right of a membe 
corporated association to sue the collective men 
in the event of a wrongfil expulsion. Since, 
mistake of the court in Kelly’s case was to reg 
the way of such proceedings as substantive in 
merely procedural, it would follow that provi 
difficulty can be got over there is no reason wt 
should not be brought in the case of a purely 


17 See [1954] Ch. at p. 518. 

18 In Kelly v. N.G.O.P.A. (1915) 84 L.J.K.B. at p- 2289. 

1° Assuming the resolution was passed in a form which 
bind the whole membership. 

3° [1955] 8 W.L.R., at pp. 818-814, 

1 At p. 819. ! 
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For the wrongful act of expulsion would be regarded as made 
on behalf of the members excluding the plaintiff, and though 
unauthorised in the first instance it would usually be adopted 
expressly or impliedly by the body of members. But in this case 
the society could not be sued in its collective name, and regard 
would therefore have to be had to the precise membership that 
was being sued. 

There are two ways in which a collective body of members 
may be sued, viz., in a representative action, or personally. In 
any event it would seem clear that the proceedings would have 
to be confined to those members who were members at the date 
when the unlawful expulsion occurred. Suppose then that such 
an action was brought in a representative form under R.S.C., 
Ord. 16, r. 9. It is genexally a “assumed, though it has never been 
specifically decided, that any money judgment which results from 
such a proceeding can only be ` enforced against the society’s 
collective funds! Indeed there seems to be overwhelming force 
in this conclusion, since there is no procedure whereby execution 
can be levied pn the individuals represented by the representative 
defendants,” and moreover the individual members so represented 
are not parties on the record and take no part and have no right 
to take any part in the proceedings.* 

If then’the proceedings are brought in a representative form, 
can damages be awarded against the common fund of the society? 
The firs difficulty in the way of obtaining such a judgment is 
that the membership may have changed since the date of the 
expulsion. This has been regarded as a fundamental objection 
to such a proceeding in the case of a debt due under a contract, 
whefe subsequent fluctuations in membership had rendered the 
latter different from what it was at the time the contract was 
made and performed.* In the present case the difficulty may be 
expressed in this way. At the date of the expulsion the members 
were A to S. At the time of the proceedings the members are C 
to V, A and B having left and T, U and F having since joined. 
If the action is to be brought in a representative form against 
A to S, the members at the material time, can this result in a 
judgment enforceable against the funds now the property of C 
to Vr® 


2 See the articles referred to supra, p. 3 note 14. 

3 See Markt Lid. v. Knight S.S. Co. Ltd. [1910] 2 K.B. 1021, at p. 1089, 
per Fletcher Moulton L.J. 

4 See Barker v. Allanson [1987] 1 K.B. 468 

5 It may be suggested that this pen can be solved without breach of legal 
principle. The members who have retired can be ignored since ey cease 
to have any interest in the fund. As to the new members ıt may be said 
that they jo and become co-owners of the fund subject to existing liabilities. 
This should suffice where the plaintiff is himself ẹ member (or a wrongfully 
expelled member). The position is more difficult where the action is by a 
third party since any arrangement between the co-owners would be res tnter 
alios acta. 
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A further difficulty is that if a member is wrongfully expelled 
the court will declare the expulsion void and order his reinstate- 
ment. Accordingly the plaintiff will remain a co-owner of the 
common fund and his judgment for damages will have to be 
enforceable against a fund of which he is joint owner.° 

The above difficulties, even if they can be surmounted, serve 
to emphasise the extraordinary perplexities involved in treating 
de facto associations as being no more than bundles of individuals. 
The representative action has proved but a feeble instrument in 
circumventing these problems and there are already signs that 
courts are finding themselves constrained to adopt a less technical 
attitude than hitherto and to allow justice and common sense to 
triumph over legal analysis.’ 

As to the question of suing the members personally this is hardly 
likely to be a practical propositiox since thig would involve making 
each of them an individual deféendant.? It would seem that their 
liability would be joint?’ so that any individuals sued could insist 
on all the other members being joined as co-defendants.’ It seems 
clear also that in any event the claim would not,extend to the 
members of a dissident minority.‘ Perhaps a more effective mode 
of bringing personal proceedings would be to sue the committee for 
wrongfully procuring a breach of contract between the plaintiff 
and the other members.?" X 

Most people, apart from those who administer trąde union 
funds, are likely to agree that the Bonsor case has struck\a useful 
blow in favour of individual freedom. Rumour has it that the 
unions are considering whether the results of the case tan be 
avoided by so framing their rules as to exclude the jurisdiction of 
the court. Happily, however, there are manifest objections to 
such a course. For any rule excluding the jurisdiction of the court 
to interpret the rules, or to intervene for failure to observe {the 
principles of natural justice, will be treated as void as against 
public policy.** Another possibility is for the unions to make 
their rules subject to an express provision that they are not to 
constitute a binding contract between the parties and are not 
intended to create legal relations. Even, however, if such a course 


€ Of course the whole conceptfn of co-ownership in regard to the property of 

an unincorporated society with a large and fluctuating membership is totally 

unrealistic. Moreover in those cases where the funds are not divisible among 

the members in any event, e.g., if ıt is a charitable society, the issue of 

co-ownership would be avoided. : 

Bee e.g., Stone v. Bolton [1951] A.C. 860; and Campbell v. Thompson 

[1958] 1 Q.B. 455. 

Under R.S.C., Ord. 16, r. 4. 

® See Everett v. Tindall (1804) 6 Esp. 169. 

10 See Norbury Natzio Ltd. v. Griffiths [1918] 2 K.B. 369. 

11 Bee per Lord Keith in [1955] 8 W.L.R., at p. 818. 

12 Cf. Abbott v. Sullivan [1952] 1 K.B. 189, where a claim of this sort failed 
on the particular facts of the case. 

13 Lee v. Showmen'’s Guild of Great Britain [1952] 2 Q.B. 289; Baker v. Jones 
[1954] 1 W.L.R. 1005. . 


=- 


Marca 1956 WRONGFUL EXPULSION FROM A TRADE UNION 185 


is permissible,** it might well create more problems for the unions 
than it would solve. Moreover, it is doubtful whether even such 
an express provision would necessarily deter the court from inter- 
vening to restrain a wrongful expulsion, though no doubt it would 

be effective to prevent the grant of relief by way of damages. 
Although the result of the Bonsor case will be widely applauded 
regret may be expressed that unanimity could not be reached on 
the question of principle, so that the case still leaves unresolved 
the precise nature and effect of ‘* quasi-corporate ’’ personality in 
our law. And while the case is also of value in once again bringing 
to light the perplexing problems which result from the ‘* atomistic ” 
view adopted towards the unincorporated association, it does little 
to resolve those perplexities. Such a statute as the New Zealand 
Incorporated Societies Act of 1908 seems to point the way to a 
happier state of affairs. Even this particular piece of legislation 
is deficient however in that it fails to make provision for the 
case of a society which is capable of registering under the Act 
but nevertheless fails to do so. 
Dennis Luoyrp.* 


14 The Registrar of Fnendly Societies might conceivably refuse to register 6 
union whose rules were framed on such a basis, on the ground that the rules 
did not effectively comply with s. 14 of the Trade Union Act, 1871. An 
existing certificate of registration might also be withdrawn under s. 8 of the 
Trade Union Act, 1876. 

* M.A., LL.M.; Quain Professor of Jurisprudence in the University of London. 


STARE DECISIS IN THE COURT OF APPEAL 


ELEVEN years have passed since the Court of Appeal decided in 
Young v. Bristol Aeroplane Company * that it-was absolutely bound 
by its own prior decisions. The rule of stare decisis, by which 
the court declared that in future it would be bound, was qualified 
by various exceptions. In the first place the court held that if it 
were confronted with two conflicting decisions of its own, it would 
be wrong to say that it was absolutely bound by either; it would 
be in the position of having to choose which of the decisions it 
would follow. In the second place the.court held that if it were 
confronted with a decision of its own which (although not expressly 
overruled) could not stand with a later decision of the House of 
Lords, it would be wrong for it to follow such previous decision 
of its own when a higher court had impliedly declared such decision 
to be wrong. These exceptions to the rule are, as Lord Greene 
M.R. said when expounding them °, apparent rather than real. 
It is the third exception, that the court will not consider itself 
to be bound by a previous decision where such decision was given 
per incuriam, which is a true exception to the rule, and to which 
attention must now be given. 

In analysing the judgment of Lord Greene M.R. in Young’s 
case one must remember that it was necessary for the Master 
of the Rolls to decide only the facts of the case before him, and 
that he was not seeking to venture upon exhaustive definitions; 
one must also avoid approaching such judgment in the way that 
one would approach an Act of Parliament. One must remember 
also that the court arrived at its decision in Young’s case bearing in 
mind the decision in Lancaster Motor Co. (London) Ltd. v. 
Bremith.* In that case judgment creditors of a company in 
liquidation sought a garnishee order in relation to the liquidator’s 
account at the bank; the court held that notwithstanding an earlier 
decision of the court‘ on substantially the same facts, in which 
such an order was made, it would be wrong and contrary to 
authority to make it. The earlier decision in the view of the court 
was a “judgment delivered without argument and delivered with- 
out reference to the crucial words of the rule and wihout any 
citation of authority . . . the court was induced’ to 4ay what it 
did . . . because counsel had not really desired “o y gue the point 
on either side.” 5 


1 [1944] 2 All B.R. 293. 

a [1944] 2 All E.R. 800. 

3 [1944] 2 All E.R. H. 

t Gerard v. Worth of Parts [1986] 2 All E.R. 905. 

5 [1941] 2 All E.R. 18, per Sir Wilfrid Greene M.R.. 
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Lord Greene M.R. was thus fortified by authority when he gave 
as an example (sic) of a case of a decision given per incuriam a 
decision “* given in ignorance of the terms of a statute or a rule 
having the force of a statute ’’*. Although he did not say so, the 
Master of the Rolls must be taken to have implied that such 
ignorance affected the decision of the court in the sense that 
the court’s decision would necessarily ‘have been different if the 
statute or rule had in fact been present to its mind. It does not 
of course follow as a matter of logic or fact that false premises 
inevitably yield false conclusions’, and if the later court is not 
satisfied that the earlier decision would have been different in a 
. material respect, then it remains bound by the earlier decision. 
Although it is possible to argue that ignorance of any relevant 
statute or statutory rule demonstrates incuria, such incuria only 
becomes important where it is material to the judgment. 


It seems clear beyond doubt that the Master of the Rolls 
envisaged, and has been taken by later courts to have envisaged, 
that there was a duty on later courts to examine and analyse 
the reasoning by which the earlier court arrived at its decision. 
The gap in the decision in Young’s case, which it has taken the 
efforts of the courts during the succeeding years to fill, was that 
the court in Young’s case did not make it clear that a decision 
might be held to have been given per incuriam if given in ignorance 
of some binding authority apart from statute. 


All that the court in Young’s case had to say on this point 
referred to decisions which were in fact ‘covered ’’® either by 
earlier decisions of the same or co-ordinate courts or of the House 
of Lords. This seems to mean that where an earlier case was 
“on all fours’ with?’ a prior case of the same or a co-ordinate 
court or of the House of Lords, which the court in the earlier 
case had been ignorant of, a later court is not bound to follow 
such decision given in ignorance. Such a case must be rare though 
not unknown’. A case is likely to be more frequent where the 


e '' Where the court 1s satisfied that an earlier decision was given ın ignorance 
of the terms of a statute or a rule having the force of a statute . . . 16 cannot 
in our opinion be right to say that ın such a case the court is entitled to’ 
disregard the statutory provision and 1s bound to follow a decision of its own 
1ven when that provision was not present to its mind °: per Lord Greene 
-R. [1944] 2 All H.R. 800. Professor Goodhart took the view, which has not 
been supported by later authonty, that ‘‘this probably means delegated 
legislation; ıt cannot be construed to cover the ordinary common law because 
if it did then ıt would always be open to counsel to argue that an apparently 
binding precedent was in conflict with the pre-existing law "°: ‘' Precedents 
in the Court of Appeal’’ (1947) 9 C.L.J. 861. 
‘‘A hypothesis 1s falsified if it has false consequences: but to assume the 
converse is to commit a fallacy. It is by no means necessary that if a 
hypothesis is false ıts consequences are’'; from letter of Prof. A. J. Ayer 
to The Times, May. 7, 1954, quoted by Prof. J. L. Montrose in (1954) 17 
M.L.R. 462. 
8 [1944] 2 All E.R. 800. 
9 See, for example, Gregory v. Cattle [1948] 1 All E.R. 654 discussed below. 
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reasoning or some step in the reasoning has been “ disabled ” *® or 
proved to be ‘“‘ demonstrably wrong ’’** because the court acted 
in ignorance of a previous binding authority. It was the attitude 
of the Court of Appeal to such cases which was not made clear 
in Young’s case and which only recently has been put beyond 
doubt. 


NARROW CONSTRUCTION 


One aspect of Young’s case which has been constantly referred to 
‘since is that although the court was there not purporting to lay 
down an extensive classification of per incuriam decisions, it empha- 
sised that types other than those there mentioned (as amplified 
in the manner mentioned above) ‘* would obviously be of the rarest 
occurrence and must be dealt with in accordance with their special 
facts ” 1. The court no doubt saw the danger that in the absence 
of some such warning, advocates might use the per incuriam 
principle as a perpetual platform on which to take a last-ditch 
stand. Later courts have been consistently narrow in their con- 
struction of the principle. 

Two further things with regard to Young’s case must be said. 
The first is that the court there implied, or has been taken to have 
implied, that when it talked of “‘ignorance’’ of a provision it 
meant or included ‘‘ forgetfulness.’ The second is that the court 
there stressed that it is not possible to argue that the per incuriam 
principle applies where the court has been seised of all the relevant 
statutory provisions, and all that it is argued that it has done 
is to ignore or forget a rule of construction applicable to those 
provisions. . This argument has been put forward on occasion 
without success '*. Where the court has construed a statute such 
a construction is as definitive'as a ruling on any other point of 
law, for to hold otherwise would do much to destroy that judicial 
comity which has been said to be the raison d’étre of the doctrine 
of stare decisis 14. 

It is thus clear that the per incuriam principle began its formal 
career ** as the third exception to the rule of stare decisis in a 


10 See for example Mucklow w. Inland Revenue Commisstoners [1954] 2 All 
E.R. 508, discussed below. f 

11 Per Evershed M.R. in Morelle Ltd. v. Wakeling [1955] 1 All E.R. 708. 

12 [1044] 2 AN E.R. 300. 

13 Royal Crown Derby Porcelain Co. Ltd. v. Russell [1949] 1 AN E.R. 749. 

14 The Vera Cruz (No. 2) (1884) 9 P.D. 96 at 98. And see Halsbury vol. XIX 
257 (2nd ed.) “ the construction of a statute of doubtful meaning, once laid 
own and accepted for a long period of time, ought not to be altered unless 
the House of Lords can say that it 1s wrong and productive of inconvenience.” 

15 It is of course s doctrine much older than the decision in Young's case. It 
was dealt with by Lord Halsbury m the House of Lords in London Street 
Tramways v. L. C. C. [1898] A.C. 875 at 880 as follows: ‘‘It is said that 
this House might have omitted to notice an Act of Parliament or might have 
acted upon an Act of Parliament which was afterwards found to have been 
repealed. It seems to me that the answer to that mgenious suggestion is a 
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not altogether satisfactory form. It is now proposed to trace the 
application and development of the principle during the time which 
has since elapsed and to comment on the manner of its growth. 


MISUNDERSTANDING AND MISTAKE 


In 1947 the Court of Appeal decided the case of Williams v. 
Glasbrook Brothers Ltd.'*. That was an appeal by a workman 
from the decision of a county court judge, and it appeared in the 
course of the argument in the Court of Appeal that the facts 
of the case were precisely covered by the facts in Wilds v. 
Amalgamated Anthracite Collieries Lid. decided by the Court of 
Appeal earlier the same year. Counsel for the employers argued 
that the court in the instant case was not bound to follow Wilds’ 
case and in his argument took two points. First, he said, the 
decision in Wilds’ case was inconsistent with an earlier decision of 
the House of Lords in Jones v. Amalgamated Anthracite Collieries 
Ltd.™® and therefore the court was entitled to disregard it. It 
is not clear from the reported judgment whether counsel was saying 
that this fact brought it within the second exception to the rule 
in Young’s case; probably not, since the second exception in its 
natural meaning refers only to cases in the Court of Appeal which 
(although not expressly overruled) are inconsistent with subsequent 
cases in the House of Lords °. If he was saying anything therefore 
he was saying that the court in Wilds’ case had misunderstood the 
earlier decision of the House of Lords in Jones’ case, and seeking 
to advance such misunderstanding as a species of incuria which 
would entitle a later court to depart from the earlier court’s 
decision. Clearly such an argument was bound to fail, for to have 
acceded to it would have countenanced the destruction of the whole 
value of the system of precedents, in that it would always be open 
for an advocate faced with a contrary prior decision to treat the 
matter as at large. 

The second point advanced by counsel for the employers in 
support of his attempt to be rid of the decision in Wilds’ case 
was that the court decided Wilds’ case under a wrong subsection 
of the relevant statute, and therefore the premise having been 
proved demonstrably false, the conclusion must also be false. 
Whether or not this line of reasoning is valid is doubtful?. In 


very manifest one—namely that that would be a case of mistake of fact. 
If the House were under the impression that there was an Act when there 
was not such an Act as was suggested, of course they would not be bound, 
when the fact was ascertained that there was not such an Act or that the 
Act had been repealed, to proceed on the hypothesis that the Act existed.’ 

16 [1047] 2 All E.R. 884. 

17 [1947] 1 All E.R. 551. 

18 [1944] 1 All E.R. 1. 

19 See on this point however Fitesimmons v. Ford Motor Co. [1946] 1 All E.R. 
429 discussed. by R. N. Gooderson in 1950 0.1.3. 482. 

1 Compare here Cackett v. Cackett [1950] P. 258 and the judgment of Denning 
L.J. in Bonsor v. Mustctans' Unton [1954] 2 W.L.R. 687. 
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any event the court in Williams’ case found it unnecessary to decide 
the matter one way or the other, since in the view of Lord Greene 
M.R. if there was a mistake made by the judges as to the sub- 
section under which they were deciding Wilds’ case it was a 
mistake confined to one only of the Lords Justices, and therefore 
could not affect the ultimate decision. 

It is submitted that the court might here have distinguished 
more clearly between what might be termed the “‘ subjective ’’ and 
“í objective’? mistake of the earlier court. Counsel was, it is 
understood, arguing that it was open to the later court to examine 
afresh the facts in the earlier case and to say in the light of 
the later court’s view of the matter, whether the earlier court 
had applied the law correctly. In other words, with the distinction 
that the law now in question was a statutory provision and not 
a judicial authority, this was merely a variation on his earlier 
argument and was open to the same criticism. Indeed the court 
refused to be beguiled into any consideration of this °™—a question 
of “objective ’? mistake—and proceeded on the footing that the 
argument that was being addressed to them was based on the 
assumption that the earlier court had made a “ subjective ’’ mistake 
(or what Lord Halsbury called a ‘‘ mistake of fact ” °), in that 
the judges thought they were doing one thing and in fact were 
doing another. Were this so it is submitted that this would have 
been just one of those residual cases mentioned in Young’s case 
where the per incuriam principle would apply. The court found, 
however, that there had been no mistake, and on this ground also 
the respondent’s argument failed. 


A DISTINCTION BLURRED 


Two other cases decided in 1947 are worthy of note. Both were 
decided by the Divisional Court and are therefore not binding on 
the Court of Appeal although entitled to the greatest respect. One 
of them, Huddersfield Police Authority v. Watson*, is important 
principally because in it for the first time the Divisional Court 
held that it, too, was bound by its own decisions, subject to the 
same exceptions as those set out by the Court of Appeal in 
Young’s case. The case is also important because the view was 
put forward for the first time that the per incuriam principle 
applied where an earlier court had acted in ignorance or forgetfulness 
of a binding precedent and not merely a statute or statutory rule." 


2 “I am not going to enter into the ae ras was the right subsection "’ 
per Lord Greene x B. [1947] 2 AlE. 

3 See n. 15, supra, p. 

[1947] 2 All E.R. 108. 

5 '' What is meant by gi ee & decision per incuriam is giving a decision when 
a case or statute has not been brought to the attention of the court and they 
have given the decision ın ignorance or forgetfulness of the existence of that 
case or statute '’: per Lord Goddard C.J. [1947] 2 All E.R. 198 at 196. 


A 
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Such a view at that time was not universally held and had its 
learned critics." 

It was however repeated in another case decided by the 
Divisional Court in the same year. In Moore v. Hewitt,’ a case 
which is frequently cited in the courts in connection with the 
nature of the corroboration required in bastardy proceedings, 
counsel for the respondent took the point that the appeal was bad 
in that the justices had failed to state a case for the consideration of 
the court within the period of three months as provided by rule 52 
of the Summary Jurisdiction Rules, 1915. He cited in support of 
his argument Gregory v. Cattle,* where a similar point taken by 
counsel for the respondent” succeeded.’° Nowhere in Gregory’s 
case however was it brought to the notice of the court that the very 
point had been before the court previously in Hughes v. Wavertree 
Local Board*' and Lane v. Rendall,™? in which cases the court 
had held that the rule was merely directory and that it was not 
therefore necessarily fatal to the appellant’s case that it had not 
been stated in time. 


This was clearly a ça here an earlier case, otherwise binding 
on the court, had“been decided vontrary to an even earlier case 
with which it wags “on all fours.” It was not an instance of 
the reasoning of the earlier court having been disabled by ignorance, 
but of a decision having been given in ignorance of a previous 
decision which :** covered the point.” 13 This being so it did not, 
if the rules in Young’s case were to be strictly applied, entitle 
the court to refuse automatically to follow the decision in Gregory 
v. Cattle.* The position was that at the date when Moore’s case 
fell to be decided, there was a conflict of two sets of authorities 
of the samé court, and the court in Moore’s case therefore had 
the duty of deciding which set of authorities it would follow. Lord 
Goddard C.J., however, in giving the judgment of the court,?® 
was far from making it clear that there was a duty in the court 
to choose which decision should be followed. He failed to draw 
the distinction which has been ventured above, between a case 
wrongly decided because of ignorance of a binding authority “on 


t For example Professor A. L. Goodhart, '' Prepedents in the Court of Appeal ”’ 
(1947) C.L.J. 849, 361. 

7 [1947] 2 All E.R. 270. 

s [1048] 1 All E.R. 654. 

° The cases were stated under the Summary Jurisdiction Act, 1857 (under which 
no time limit was imposed), and under the Summary Jurisdiction Act, 1879 
(ander which r. 52 of the 1915 rules was made, E a three months’ tıme 
limit), and the question was whether the time limit ımposed by the later 
Act applied also to the earlier. The broader question whether the rule was 
mandatory or merely directory was not apparently considered. 

10 Charles and Hallett JJ., Stable J. dissenting. 
11 (1894) 68 J.P. 654. 
12 [1899] 2 Q.B. 678. 

13 [1944] 2 All E.R. 300. 

14 [1943] 1 AU E.R. 654. , , 
15 And Macnaghten and Lynskey JJ. agreed with him. 
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all fours’? with it, and a case wrongly decided because of a 
defect of reasoning due to ignorance of a binding authority."* He 
therefore treated it as axiomatic that the decision in Hughes’ case 
was binding and that the decision in Gregory v. Cattle must 
automatically be set aside. It is not suggested that the practical 
result in Moore’s case would have been different if the correct 
approach to it had been made, but there may well be cases where 
the result would be different.** 


PRESUMPTION OF CARE 


In 1949 the rule in Young’s case was again before the Court of 
Appeal in Royal Crown Derby Porcelain Co. Lid. v. Russell.” 
This was a Rent Restrictions Act appeal in which the point in 
issue was the interpretation of certain provisions of the 1988 
Act. which were in the same terms as similar provisions of the 
1920 Act.2 In 1925 the Divisional Court had placed upon these 
provisions a certain interpretation? and in 1988 the amending 
Act was passed incorporating the provisions in the same terms. 
In 1946 the Court of Appeal placed “upon the provisions of the 
1988 Act an interpretation which was different from that of the 
Divisional Court? although the decision of the Divisional Court 
was present to its mind. The question to be decided therefore 
was whether the Court of Appeal in 1946 was entitled to place 
such a different construction on the statute, bearing in mind the 
rule of construction that “‘ where a word of doubtful meaning has 
received a clear judicial interpretation, the subsequent statute 
which incorporates the same . . . phrase in a similar\context must 
be construed so that the . . . phrase is interpreted according to 
the meaning that has previously been assigned to it.’’ “ 

Counsel sought to bring the case within the per incuriam 
principle by arguing that either the court in 1946 had acted in 
ignorance of the fact that the words of the 1988 Act were the 


16 “ The Court of Appeal ıs bound by its own judgments with certain exceptions, 
and one of those exceptions is na aes the court gives a decision per tnourzam 
because the provisions of a statute or the authority of a case have not been 
brought to their attention °: per Lord Goddard C.J. [1947] 2 All E.R. 272. 
The line continued to be blurred for in Younghusband v. Luftig [1940] 2 
All E.R. 72 at 75 Lord Goddard O.J. reaffirmed this view—‘‘ the court is not 
bound by a decision of its own if a case or a statute had not been brought 
to the attention of the court and the decision had been given in ignorance or 
forgetfulness of the existence of that case or statute.” 

17 [1048] 1 All E.R. 654. 

18 And in any event, from the point of view of counsel, a correct application 
of the rules makes the difference between a moot case and one which is 
unarguable. 

19 [1949] 1 All E.R. 749. 

20 Rent and Mortgage Interest Restrictions (Amendment) Act, 1938, Sched. 1 (g). 

1 Increase of Rent and Mortgage Interest (Restrictions) Act, 1920 s. 5 (1). 
2 Braby (Frederick) and Co. v. Bedwell [1926] 1 K B. 456 
3 Braithwaite and Co. Ltd. v. Elhott [1946] 2 All E.R. 687. 

4 Per Lord Buckmaster ın Barras v. Aberdeen Steam Trawling and Fishing 

Co. Ltd. [1988] A.C. 402 at 411. 
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same as the words of the 1920 Act, or alternatively that in deciding 
as it did, the court in 1946 was ignoring or forgetting the rule of 
construction which has just been propounded. The first leg of the 
argument failed, as it was clear from the report of the 1946 case 
that the court must have known of the terms of the relevant 
statutes; the second leg depended on the premise that a rule of 
construction is within the class of ‘‘ statutes or rules having the 
force of a statute’? mentioned by Lord Greene M.R. in Young’s 
case.” It would have been sufficient to dispose of the whole 
argument to have held that such was not the case. Bucknill L.J., 
however, fell back on the ground of public policy, Denning L.J. 
did not deal with this point at all, and Cohen L.J., though doubting 
the truth of the premise, refused to attribute to the 1946 court 
ignorance of a principle of construction which is so well known °. 
If the question ever arises again, it would in the writer’s submission 
be better to decide the point directly, and to exorcise the notion 
that a precedent case can be upset by attributing to the court 
which decided it, an ignorance or forgetfulness of common law 
rules.’ 


There is moreover a presumption that an earlier court did not 
act per incuriam, and the burden of showing that it did so act 
falls on the party making the submission. The authority for this 
proposition is to be found in Gibson v. South American Stores 
(Gath and Chaves) Ltd.” where the question was whether or not 
a certain trust deed constituted a valid charitable trust. The 
matter appeared to be covered by an earlier authority of the Court 
of Appeal, which was however unreported.” This fact was no 
doubt to some extent of assistance to counsel for the appellant, 
but in deciding against him on his submission, Sir Raymond 
Evershed M.R. made it abundantly clear that the burden of 
showing affirmatively that the earlier court had acted per incuriam 
was on him.!® The Master of the Rolls went even further, 
however, and ,said that ‘‘ prima facie one must I think assume 
that in a case in which the point is directly raised, the judges of 
this court will have considered it, more particularly where they 
reverse the decision of the court below... ’’.** If this view is 
the correct one (and it is submitted with respect that it is) the 
task of counsel seeking to upset a precedent case on the ground of 
incuria in such circumstances is difficult; even where the case has 
not been fully argued on both sides he has to meet the presumption 


5 [1944] 2 All E.R. 800. 

6 [1949] 1 All E.R. 754 755. 

7 Of which a rule of construction is one. 

8 [1949] 2 All E.R. 085 at 996. 

® Re Str Robert Latdlaw’s Will Trusts (1985) (unreported). 

10 ‘fT think myself that it would be for counsel for the company to shew that 
(if ıt was so) the decision was given per incuriam. In other words, the onus 
would be on him.. .’’ [1949] 2 All E.R. 906. 

11 Ibid. 
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that the court was in possession of the relevant authorities, and‘ 
was deciding the right point unless the contrary can be clearly 
shown. 

It is therefore the more remarkable that in Penny v. Nicholas 4 
decided by the Divisional Court in the following year, Lord 
Goddard C.J. should advance the novel proposition that “ we can 
however always differ from a case on the ground that it has not 
been argued on both sides ’’.1* Such a proposition hardly seems 
to be consonant with authority, and certainly has no foundation 
in the judgment of the Court of Appeal in Young’s case, to which 
Lord Goddard then went on to refer. In Penny’s case the question 
was whether or not a motorist could be convicted of exceeding 
the speed limit on the opinion evidence of a police officer as to 
his rate of speed together with evidence of the reading of an 
untested speedometer. In Melhuish v. Morris™ the Divisional 
Court ** had held in no uncertain terms that before there could be 
a conviction there must be evidence that the speedometer was 
accurate. ‘he respondent in that case, however, was not repre- 
sented, and two earlier cases, both decided long before section 
10 (8) Road Traffic Act, 1980 became law, were not cited to the 
court. 

The court declined to follow Melhuish’s case, as it was entitled 
to do, on the ground that the earlier court had acted per incuriam. 
Again, however, it was not made clear that Melhuish’s case had 
been decided in ignorance of earlier binding authorities ‘‘ on all 
fours ’’ with it, and that the duty of the court was to decide 
whether or not to follow Melhuish’s case and not automatically to 
disregard it”. Had the court so expressed itself it might have 
found much greater difficulty in following cases decided long before 
the relevant statute was passed rather than one decided after the 
statute was passed, and which had been consistently acted upon. 


Lack oF ARGUMENT 


That the Court of Appeal itself does not regard lack of argument 
per se as entitling a later court to decline to follow an earlier 
case is implicit in the judgment of Denning L.J. in Gower v. 
Gower.” In that case the question was raised whether or not 


12 [1950] 2 All E.R. 89. 

13 Ibid. at p. 91. i 

14 [1988] 4 All E.R. 98. 

15 Lord Hewart O.J. and Charles J. 

16 Gorham v. Brice (1902) 18 T.L.R. 424 and Plang v. Marks (1908) 70 J.P. 216, 
in both of which ıt was held that the opinion evidence of a police officer as 
to speed together with his evidence of the reading of an untested stopwatch 
was sufficient to ground a conviction. 

17 '' Where material cases or sections of statutes 'were not cited to the court 
in a case, the court need not follow the decision if those cases or enactments 
Sain have influenced it had they been cited ’': per Lord Goddard C.J. [1950] 
2 E.R. 92 


18 [1960] 1 All E.R. 804 at 806. 


- 
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‘the standard of proof applicable to adultery in a matrimonial case 
was the same as that applicable to the trial of a criminal case. 
It had been so held in Ginesi v. Ginesi ™? two years earlier when 
the court *® entertained no doubts on the point. The decision in 
Ginest v. Ginest was not directly in issue in Gower v. Gower since 
the court expressed itself satisfied that, even assuming that adultery 
must be proved beyond reasonable doubt,’ it was so proved in 
the instant case. Denning L.J. in a passage which, although obiter, 
is none the less of interest, strongly criticised Ginesi v. Ginesi on 
the grounds, inter alia, that it was not fully argued because counsel 
in that case conceded the point as to the burden of proof, that 
a material case decided by the House of Lords on the point? was 
not cited, and that no reference was made to the relevant provisions 
of the Matrimonial Causes Act, 1987,° which themselves laid down 
a standard of proof applicable to all matrimonial offences.‘ 

The last of these criticisms, if it were justified, illustrates, 
perhaps, what Lord Greene M.R. had in mind in Young’s case 
when he exemplified a decision given per incuriam as one given 
in ignorance of a statute or a rule having the force of a statute. 
Whether it is justified in a case where the court must have had 
the relevant point in mind, any more than it was justified in 
Gibson’s case® is doubtful. The second criticism demonstrates 
that one member of the Court of Appeal at least by this time was 
in agreement with the interpretation placed on the per incuriam 
principle by the Divisional Court. And, it is submitted, the first 
criticism, falling as it does, within none of the exceptions dealt 
with in Young’s case, is based not on a point of substance, which, 
standing alone, would entitle a later court to decline to follow an 
earlier decision, but upon a procedural requirement which makes 
it easier for the court to say that the per incuriam principle 
applies. That an earlier case has not been argued fully or at 
all, is, as it were, a desirable (though not an essential) precondition 
to a submission that the earlier court acted per incuriam, and is not 
itself the basis of such a submission, as Lord Goddard C.J. appeared 
to think.’ 


19 [1948] 1 All E.R. 878. 

20 Tucker and Wrottesley L.JJ. and Vaisey J. ° i 

1 Or as it 18 now put, so that the tribunal is ‘‘ satisfied by the evidence so that 

it can feel sure ” that the offence has been committed: R. v. Summers (1952) 

86 Or.App.R. 14. 

Mordaunt v. Moncrieff (1874) 30 L.T. 649 

s. 4, substituted for s. 178 (2) Supreme Court of Judicature (Consolidation) 

Act, 1925, which requires that the court on a petition for divorce shall be 

‘‘ gatisfied '’ on the evidence that the case for the petition has been proved. 

4 See remarks of Evershed M.R. in Morelle Ltd. v. Wakeling [1955] 1 All 
E.R. 717-718. 

5 [1949] 2 All E.R. 985 

6 See Morelle Lid. v. Wakeling [1955] 1 All E.R. 717. 

Bee Penny v. Nicholas, supra. And see also the remarks made by Denning 

L.J. in Bonsor v. Mustctans’ Union [1954] 2 W.L.R. 687 at 712. 
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Muckiow’s CASE 


Some four years later the case of Mucklow v. Inland Revenue 
Commissioners * came before the Court of Appeal. The question 
in that case was whether or not on the construction of the statutes ° 
the members of a director-controlled company in liquidation were 
liable to be assessed to surtax on the income of the company 
from the last accounting date to the date of winding up. The 
view of the law which had been acted on for many years was 
that an “automatic ” liability arose in respect of such a period 
irrespective of whether the company had during such period made 
a reasonable distribution of its income (which would normally 
prevent liability arising). 

This view was based on an earlier judgment of the Court of 
Appeal in Collier (H) and Sons Ltd. v. Inland Revenue Commis- 
sioners }° where Slesser L.J. and Lord Hanworth M.R. were ad idem 
in interpreting section 81 (4) of the Finance Act, 1927, unfavourably 
to the taxpayer in the clearest terms. In Mucklow’s case 
although rightly of the opinion that it was not strictly necessary 
for the court’to decide whether or not Collier’s case had been 
correctly decided ° both Evershed M.R. and Jenkins L.J. dealt 
with Collier’s case at length, and all three judges appear to have 
been of the view that Collier’s case stood in the way of their 
deciding Mucklow’s case as it ought to be decided. Evershed M.R. 
in the course of his judgment, levelled a telling criticism at certain 
of the views expressed by Slesser L.J. as to the meaning of 
section 21 (1) of the Finance Act, 1922,*%* (which was not directly in 
point) and went on to say that ‘‘it was argued that the error 
into which Slesser L.J. fell was nevertheless not essential to the 
ratio of his decision of the case. As a matter of strict logic, it 


8 [1954] 2 All E.R. 608. 

° Finance Act, 1922, s. 21 (1) (now Income Tax Act, 1952, s. 245) and Finance 
Act, 1927, s. 81 (4) (now Income Tax Act, 1952, s. 258). 

10 [1988] 1 K.B. 488. This, it may be worth noting, was again a case argued 
on only one side. 

11 Romer L.J., the third member of the court, formed his conclusion on a 
different ground. 

12 [1954] 2 All E.R. 608 

13 Harman J., when the case pame before him, sent it back to the Special 
Commissioners with a ruling that they need not consider that Collier's case 
constrained them to make an automatic direction, and that they must apply 
to a company ın liquidation the same test of reasonableness of distribution 
that apphed ın the case of a company not in liquidation. Applying this 
test, the Commissioners found that the company had not made a reasonable 
distribution, and against this finding of fact the company appealed. Harman 
J. found that there was evidence on which the Commissioners could so find, 
and that they had not misdirected themselves and therefore dismissed the 
appeal. The company appealed to the Court of Appeal. A consideration of 
the effect of Collier's case was not therefore necessary to such appeal, although 
the point was raised and argued by the Crown. 

14 Blesser L.J. read this section to mean that tax lability was confined to the 
reasonable part of the company’s income which should have been distributed. 
This is clearly wrong: if a reasonable distribution has not been made, tax 
is chargeable on the whole of the mcome. 
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may be that the conclusion was independent of the false premise. 
The question is, however, not whether as a matter of logic, the 
conclusion depended on the premise, but whether Slesser L.J. 
thought that his conclusion followed... .’? 15 

One must entirely agree with what Evershed M.R. is here 
saying. A later court is bound by what it appears the earlier 
court thought was the correct conclusion from the given premises. 
It may be that such conclusion is logically incorrect; this does 
not matter provided that the earlier court expressed itself as 
thinking that such was the correct conclusion. Such conclusion 
then becomes a precedent 1° and, assuming that the point decided 
was not covered by previous authority, a later court cannot, if 
the rule in Young’s case is to be strictly applied, refuse to follow 
such precedent on the groti that the reasoning of the court was 
faulty unless: ae 

(a) it was so faulty because lof ignorance or forgetfulness of a 

statute or statutory rule or 

(b) it was so faulty because of ignorance or forgetfulness of a 

binding authority apart from statute, 
and 

(c) it is certain or at the very least highly probable that such 

faulty reasoning affected the court’s conclusion. 
To accede tò the view that a later court can review the reasoning 
of an earliér court on the basis that such reasoning was logically 
faulty is, ‘where the earlier court was seised of all the relevant 
authorities, to do more in the writer’s submission than to apply 
an exception to the doctrine of stare decisis; it is to destroy the 
foundation of the doctrine itself. 

It is for the above reasons that the criticisms which Evershed 
M.R. went on to make of the decision in Collier’s case must be 
accepted with some misgiving. Evershed M.R. went on to say *’ 
that in his judgment the misapprehension under which Slesser L.J. 
laboured as to the effect of the 1922 Act affected his conclusion 
as to the meaning of the 1927 Act. Here he is suggesting what 
on the facts is very doubtful, that the erroneous view which 
Slesser L.J. took of the meaning of the 1922 Act was a false 
premise from which Slesser L.J. “‘ thought that his conclusion 
followed.” But the Master of the Rolls nowhere so states. He 
contents himself with suggesting that in some unspecified way this 
error affected his judgment ** and neither he nor Hodson L.J." 


15 [1954] 2 All E.R. 516. Peay 

16 ** The rule propounded and acted upon ın giving judgment’’: per Lord 
Campbell ın Att.-Gen. v. Dean and Canons of Windsor (1860) 8 H.L.O. 391. 

17 [1954] 2 All E.R. 616. a 

18 ‘'T am very far from satisfied that, if it had not been for his view of the 
effect of the original section . . . he would ever have formed the view which 
he did '’: [1954] 2 All E.R. 516. io 

19 “ This misapprehension would be expected to have affected his conclusion "': 
tbid., p. 528. 


148 THE MODERN LAW REVIEW Vor. 19 


trace the manner in which such error was or was thought to 
be fundamental. Jenkins L.J. appeared to express no opinion on 
this point.?° 

This criticism was, however, followed by another. Evershed 
M.R. found that in Collier’s case the material case of Colville 
Estate Ltd. v. Inland Revenue Commissioners * was not cited to 
the court and that the reasoning in Colville’s case had subsequently 
been approved by the House of Lords in Thomas Fattorini (Lan- 
cashire) Ltd. v. Inland Revenue Commissioners. The Master of 
the Rolls is here, with respect, on stronger ground. The court 
was entitled to take the view that the reasoning of Slesser L.J. 
would have been different if the earlier case had been brought 
to his notice and to Bay that therefore the decision of the court 
in Collter’s case was given per incuriam.” _ [tis interesting to note 
that this is how the Master of the Rolls summarises the ground 
of the decision in Mucklow’s case'in the later ease of Morelle Ltd. 
v. Wakeling * to which it is now proposed to refer. 


THe PRINCIPLE RE-8STATED 


Morelle Ltd. v. Wakeling was a case where the question was 
whether a company incorporated outside the United\Kingdom and 
which held no licence in mortmain could validly take a transfer 
of a leasehold interest or whether upon such transfer, the interest 
was forfeited to the Crown by virtue of section 1 (1) of the Mortmain 
and Charitable Uses Act, 1888. The matter had previously been 
before the court upon slightly different facts in the earlier case 
of Morelle Lid. v. Waterworth® and the question mae in the 
Court of Appeal whether the earlier decision had been given per 
incuriam so as not to be binding on the later court. 

It was contended by the Attorney-General as a curiae 
that the earlier decision had been given per incuriam in the first 
place because the arguments in the case had been brief and in- 
sufficient to deal with a specialised and highly technical branch 
of the law, and in the second place because in the earlier case 
the Crown had not been given the opportunity to appear and 
that therefore there was a deficiency of parties. 


20 ‘' Tt 18 said that the misapprehension may have affected his view ...I feel 
the force of this criticism "’: tbid., p. 527. 
1 [1930] 2 K.B. 898. 2 [1942] 1 All E.R. 619. 


3 Admittedly Colotlle’s case was concerned on its special facts with tha propriety 
of a direction on a company under Finance Act, 1922, s. 21 (1), and it was 
admittedly necessary for Rowlatt J. to consider the meaning of that subsection. 
But in Colville’s case the company was not ın liquidation and Finance Act, 
1927. s. 81 (4), was never considered. The view of the law in Collier's case 
had been acted on without difficulty or serious criticism for many years and 
had the virtue of simplicity. The effect of the decision in Mucklow's case 18 
to make necessary certain mental gymnastica—see the remarks of Jenkins L.J. 
at p. 524 and the writer's criticism in Tazation, vol. 58 (1954), pp. 872-878. 

4 [1955] 1 All E.R. 708. 

5 [1954] 2 All E.R. 678. (The House of Lords has now disapproved of the 
decision ın this case: Att.-Gen. v. Parsons [1956] 2 W.L R. 153.) 
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Hivershed M.R. giving the judgment of the court did not accept 
either of these arguments. To have accepted the first would, in 
the court’s view, necessarily have involved the proposition that it 
was open to the court to disregard an earlier decision of its own 
or of a court of co-ordinate jurisdiction (at least in any case of 
significance or complexity) whenever it was made to appear that 
the court had not, on the earlier occasion, had the benefit of the 
best argument that the researches and industry of counsel could 
provide. Such a proposition would, in the opinion of the court, 
open the way to numerous and costly attempts to reopen questions 
now held to be authoritatively decided. Another danger which 
the court regarded as attaching to such argument was that there 
might develop a tendency in cases of public interest and importance 
to ask a ‘full court ” of five judges to reverse a previous decision 
of a court consisting of the normal number of three judges.’ 

Evershed M.R. also made it plain that the court was no 
more ready to declare that a previous decision had been given 
per incuriam where the facts of the case were unusual and com- 
plicated than in other cases; the matter was not one of degree 
but of principle. The principle as stated by the court è emphasises 
just those matters which, as has been said above, are essential 
to its efficacy. It must be shown that the earlier court acted in 
ignorance or forgetfulness of a statute, statutory rule, or binding 
authority, that such ignorance or forgetfulness caused an error 
either in a part of the decision itself or in some step in the 
reasoning, and that such error is “‘ manifest.’ ° The court made 
it clear that such an exposition of the principle was not necessarily 
exhaustive, that there may be cases where a decision might be 
held to have been given per incuriam where the above conditions 
were not present, but such cases (as was said in Young’s case) 
would be of the rarest occurrence. 

One can only venture the hope that the explicit statement of 
its position which the Court of Appeal has now been able to make 
will assist courts in the future to apply the per incurtam principle 
with clarity and consistency. 

G. F. Peter Mason * 


6 [1955] 1 Al) E.R. 718. : 

7 It was pointed out ın Young's case that a “full” court hed no greater 

jurisdiction or higher authority than a normal division of the court. 

‘As a general rule the only cases in which decisions should be held to have 

been given per incuriam are those of decisions given in ignorance or forget- 

fulness of some inconsistent statutory provision or of some authority binding 
on the court concerned: so that ın such cases some part of the decision or some 
step in the Teasoning on which ıt 18 based is found, on that account, to be 
demonstrably wrong "': per Ewvershed M.R., tbid., p. 718. And see note by 

D. G. Valentine in (1955) 18 M.L.R., pp. 602-604. 

9 “ It is... impossible to fasten on any part of the decision under considera- 
tion, or in any step in the reasoning on which the judgments were based, 
and to say of it ‘ Hore was a manifest slip or error’’’: per Evershed M.R., 
tbid., p. 718. 


* W.A., of Lincoln’s Inn and the North-Eastern Circuit, Barrister-at-Law. 


8 


AMELIORATING WASTE IN ENGLAND 
AND THE UNITED STATES 


Tue rule has become well established in English law that a landlord 
may not recover damages or obtain an injunction against his tenant 
for years where such tenant has changed the course of husbandry 
of the property in such a way as to amount to ameliorating waste. 
We shall revert to this rule and to the phenomena of ameliorating 
waste in a few moments, but Dr. Cheshire has suggested that the 
Town and Country Planning Act, 1947, may become the means 
of encouraging courts to grant injunctions more readily against 
acts now considered as ameliorating waste,’ and that in fact a 
change might take place in this intriguing backwater of English 
law. His remarks also throw some light upon an injustice which 
seems implicit in the law as it stands today, namely that the 
ameliorating quality of a change brought about in the course of 
husbandry by a lessee is judged according to the values of the day 
objectively, and not according to the personal values given to the 
change by the lessor. The fact that the lessor may have no desire 
for increased profit may have been overlooked,? but what appears 
to be the prevailing view in America takes such a desire into 
account, and it is the purpose of this article to elucidate the state 
of the law on this point in the United States, and to show how 
the Town and Country Planning Act may help us to acquire a 
more up-to-date rule in English law. 


Let us pose a problem. A tenant has leased for a term of 
twenty years a farm which included a windmill pumping water 
for the farm, and he has covenanted, among other things, to repair 
the windmill and to imsure it against destruction by lightning. 
After the lease has run for eighteen years the windmill is badly 
damaged by lightning, and the tenant pulls down what remains of 
it, constructing in its place a new shed containing an engine, which 
is more powerful and capable of producing more water than the old 
windmill. Does the action of the tenant amount to ameliorating 
waste, or is he guilty of ordinary voluntary waster Has the 
property inevitably increased in value, or is it open to the landlord 
to insist that the tenant should have repaired the windmill and 


1 The Modern Law of Real Property, Tth ed., 1954, p. 199. This article is 
restricted to the relationship of landlord and tenant. The law of waste also 
apples in the case of a tenant for life, but the discussion will not be expanded 
to include the intricacies of settled land and trusts for sale. 

2 But compare Doherty v. Allman (1871) 8 App.Cas. 709, in which it is hard 
to think that such a desire can have been overlooked. The lessor was 
positively objecting to the conversion of dilapidated buildings mto profitable 
dwelling-houses. 
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not replaced it by any other building or engine, however more 
efficient the new structure may be? 

In seventeenth-century England a landlord similarly placed 
(given the possibility of some engine other than a windmill existing) 
would have been able to call the tune. Any change in the character 
or nature of the land or property was waste, whether the actual 
value of the property had been thereby improved or not.* As 
‘Dr. Cheshire himself points out, the reason was that the result 
was not only a change in the course of husbandry but also of the 
evidence of title. The test of actionability in the earlier cases, 
therefore, was whether the act altered the nature of the land at 
all.© As with many branches of the law, however, the reason 
for the rule became outdated, and then, in distinction from many 
other branches of the law, the rule itself changed. Judges became 
inclined towards a new doctrine of ameliorating waste, and they 
began to distinguish between acts which might be construed as 
waste in the ordinary or indeed dictionary sense of the word,° 
and those which, though technically waste, caused no injury to 
the inheritance. In 18887 the rule had become finally established 
that a lessor was not entitled to recover damages unless injury had 
been caused to the inheritance. In days gone by he might have 
demanded forfeiture and treble damages for the act of our hypo- 
thetical tenant,’ but today the law would compel him to accept 
back the land with its “‘ improvement ” at the end of the current 
tenancy. There appears to be no room for doubt of this outcome. 
Doherty v. Allman, a House of Lords case of 1877,° is strong. A 
lessor had filed a bill of injunction against a tenant with a lease 
for 999 years who wished to convert broken-down store buildings 
into dwelling-houses. Authorities of the past century were cited 
against the lessor,’ and the House (Lord Cairns L.C., Lords 


3 Beo Wild v. Stradling (1674) Finch 185. 

4 Op. oit., p. 199. 

See City of London v. Greyme (1607) Oro.Jac. 182; West Ham Charity Board 

v. Hast London Waterworks Co. [1900] 1 Ch. 624; 6 Cornell L.Q. 124 (1920). 

6 For the history of waste see Holdsworth, History of English Law, vol Il, 
pp. 248-249; vol. IIL, pp. 121-123; vol. VIL, pp. 275-281. On waste generally 
see Cheshire, op. oit., pp. 198-208, 368; Woodfall, The Law of Landlord and 
Tenant, 25th ed., 1964, pp. 797-806; Yool on Waste, 1868. 

7 Doe d. Grubb v. Burlington (Earl) 5 B. & Ad. 607. 

The Statute of Gloucester, 1278, which provided for the special penalties of 

forfeiture and treble damages, was repealed by the Civil Procedure Acts Repeal 

Act, 1879, but these penalties are traditionally considered as having been 

abolished at the same time as the writ of waste by the Real Property Limi- 

tation Act, 1888, s. 86: see Woodfall, op. cit., pp. 801-802. 

® Supra; appled in the compensation case of Re MolIntosh and Pontypridd 

Improvement Co. (1891) 61 L.J.Q.B. 164, to a rebuilding by a lessee having 

an unexpired term of years. 

For a full list consult the reports of Doherty v. Allman, supra, and of Meus 

v. Cobley [1892] 2 Ch. 258. The following cases are of importance in the 

line of authorities: Harrow School v. Alderton (1800) 2 Bos. & P 86; Barry 

v. Barry (1820) 1 Jac & W. 651; Jones v. Chappell (1876) L.R. 20 Eq. 539. 
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O’Hagan, Blackburn and Gordon) refused the injunction in no 

uncertain terms. In his speech Lord Cairns was quite decided: 
“I doubt, further, whether it must not be taken as clear 
from the evidence here that any jury, or any tribunal judging 
upon the question of fact, would not say that, if there be 
technically what in the eye of the common law is called waste, 
still it is that ameliorating waste which has been ‘spoken of 
in several of the cases cited at the Bar.” = 


It should be noted, however, that the lease was so long that the 
lessor cannot have had any legitimate reason for an injunction on 
his own behalf. Even English law must recognise that a man’s 
span of life cannot approach a thousand years. 

Kekewich J. was equally clear on the subject jn Meum v. 
Cobley.1?, There a tenant of farm land had covenanted to ** manage 
the farm and every part thereof in a good, proper and husbandlike 
manner, according to the best rules of husbandry practised in the 
neighbourhood.” He converted the farm into a flourishing market 
garden, and evidence was adduced that other farms in the neigh- 
bourhood had been so converted, it being found the most profitable 
mode of cultivation. ‘*I have to consider whether a farm is less a 
farm because it is converted into a market garden,” said Kekewich 
J., and he held that there was no breach of covenant, and that 
there was no waste that was actionable, adopting the decision in 
Doherty v. Allman 1* as his principal authority. . A confusing 
element in the learned judge’s decision is that he went on to opine 
that the Agricultural Holdings (England) Act, 1888, which gave 
to tenants the right to compensation for ‘‘ improvements,” went 
a long way towards abolishing the old common law doctrine of 
waste, and that many actions by tenants could now be brought 
under the heading of ‘‘improvements”’ under the Act.” The 
headnote to the report shows that the reporter felt the case to 
spell the doom of the doctrine. Yet his dictum does not appear 
to have affected the law developed by that date, and the learned 
editors of the 1954 edition of Woodfall?* assume that the state 
of the law today remains as we have outlined it above. It is true 
that this portion of English law does not provoke a great deal of 
litigation, but the Privy Council expressly followed Doherty v. 
Allman in 1902," and the House of Lords did likewise in Hyman 
yv. Rose.** In the latter case the tenant converted premises into 


11 3 eure at p. 728. 13 Supra. 

13 Ibid., at E 268. 

14 Supra. s other main authority was Jones v. Chappell, supra. 

15 [1802] 2 Ch., at p. 264. 

16 Woodfall, op. ctt., pp. 707-798. 

17 McKacham v. Colton [1902] A.C. 104, an appeal from the Supreme Court of 
South Australia, in which the actual decision was that negative covenants 
(here a covenant not to assign without the lessor’s consent) would be enforced 
by injunction. 

18 [1912] A.C. 623, reversing [1911] 2 K.B. 234, where the Court of Appeal had 
distinguished Doherty v. Aman. 
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a cinema, depositing money with his landlord to pay for recon- 
version at the end of the lease, which still had some thirty years 
to run. His alterations were held not to amount to actionable 
waste. ` 

Turning to the United States one should remember that the law 
varies from state to state, but it has been possible to trace the 
trend of decisions in this field throughout the whole country as a 
fairly uniform process. The development from the seventeenth- 
century English cases contrasts with the modern English presump- 
tion that any change in the use or nature of the property is waste 
of some sort. Cases in many states during the nineteenth century 
show that it was the constant usage of farmers to break up their 
grass and otherwise to change the use and cultivation of their 
lands as conditions have required. The presumption has been 
against the change amounting to waste at all,’® and a tenant did 
not commit waste by converting woodland to the plough nor vice 
versa.”” The law of waste accommodates itself to the varying 
needs, conditions and usages of different lands within what is 
popularly known as the common law world,’ but a doctrine of 
waste has been held to apply in many cases within the United 
States where an act of the tenant is prejudicial or has worked 
substantial injury to the inheritance.” In a 1914 Missouri case 
the term waste was defined narrowly to mean the spoil or destruc- 
tion of an estate either in houses, woods or lands by demolishing 
the very substance of the thing.* From this point the law of 
ameliorating waste has developed, and such ameliorating waste has 
been defined as the act of a tenant technically constituting waste, 
yet actually resulting in an improvement or increase in the value of 
the property.* Thus in the Florida case of Stephenson v. National 
Bank of Winter Haven the cutting down of valuable timber was 
held to constitute ameliorating waste, because the rental value of 
the cleared land had been increased by the action of the tenant." 

It seems, therefore, that the objective test of ameliorating waste, 
namely whether the change brought about by the tenant has 
18 Bee Pynchon v. Stearns, 11 Mete. 804 (1845), a Massachusetts case; 14 Harv. 

L.R. 226 (1900). 
20 Crockett v. Crockett, 2 Ohio St. 180 (1825); Keeler v. Eastman, 11 Vt. 203 
(1888); Proffitt v. Henderson, 20 Mo. 825 €1860); cases ın Ohio, Vermont 
and Missouri. 
Bee 67 Corpus Juris, ‘‘ waste,’’ ss. 9, 11; also Boefer v. Sheridan, 42 Mo.App. 
222 (1890)—a Missouri case. ; ; 
Missouri appears to have been a rich ground for litigation on this ey 
Proffitt v. Henderson, supra; Van Hoozer v. Van Hoozer, 18 Mo. 19 (1885); 
Deltenre v. Deltenre, 152 Mo.App. 487 (1911); Mtze v. Burnett, 145 S.W. 151 
(1912); see also Bandlow v. Thiem, 58 Wis. 57 (1881), a Wisconsin case. 
3 Firat National Realty and Loan Co. v. Mason, 185 Mo.App. 87. 
J. H. Bellows Co. v. Covell, 26 Ohio App. 277 (1928); Palmer v. Young, 108 
Tll.App. 252 (1908) (Ilhnois); Kretzer Realty Co. v. Thomas Cusack Co., 196 
Mo.App. 596 (1916); Cawker v. Trimmel, 155 Wis. 108 (1918); Shepard v. 
Shepard, 8 N.C. 882 (1801) (North Carolina); of. Chase v. Hall, 41 Mo.App. 


16 (1890); and see 88 Col.L.R. 532 (1988). 
92 Fla. 347 (1926). 
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increased the value of the property, left it unaltered or decreased 
it, may well have been applicable in the United States as well as 
in England. But McAdam, in commenting on the law in Ontario, 
has declared: 
‘s In an action on the case in the nature of waste, the jury, 
in estimating the damages, are not to take into consideration 
whether the general value of the premises has been enhanced 
or depreciated by reason of the act of the defendant, but 
simply whether they are depreciated as to the plaintiff.’’ ° 


The Restatement’ places the test of a landlord’s right to a 
remedy ê upon the existence or otherwise of a ‘* reasonable ground 
of objection ” to the alteration.” He would have reasonable ground 
for objection thereto when such alteration or replacement lessened, 
or would tend to lessen, the market value of the interests of the 
owner. The Restatement does not deal with the converse case 
directly, although it poses the extreme example of a substantial 
and permanent change in the conditions of the neighbourhood 
depriving the land in its existent form of reasonable productivity 
or usefulness. There the proposed alteration or replacement would 
be one which the owner of an estate in fee simple absolute would 
normally make, and he would not therefore be able to object to 
similar action taken by his lessee.’ One cannot but agree with 
this position, but the trend indicated by McAdam has been sub- 
stantiated positively in an Alabama case of 1920, F. W. Woolworth 
Co. v. Nelson.’* There a landlord applied for an injunction to 
prevent his tenant’s proposed alterations in his building. He 
maintained, among other things, that the proposed alterations 
would increase the insurance premiums payable on the building, and 
the court granted an injunction, such changes being deemed waste, 
even though they would have enhanced the value of the property: 
the ameliorating element was not sufficient as far as the landlord 
was concerned personally. In a note on this case one writer felt 
the decision strong enough to warrant the following note: 
‘< Nevertheless there is, it seems, a more fundamental con- 
sideration which has moved the courts to regard as waste any 
considerable alteration by the tenant in the premises leased, 
namely that, by a lease, the lessee is given merely the right 
to use and not the right to alter the premises, and that the 
lessor has a right to receive back, at the end of the term, the 
very thing he has leased... . The fact that the alterations 


6 McAdam, Landlord and Tenant, vol. II, s 805, p. 1291. 

7 American Law Institute Restatement of the Law of Property, vol. I, s. 140. 

e And it considers a remainderman to be in the same position. 

® Op. cit., p. 462. 

10 Op. cat., p. 467. 

11 Loo. ctt. i 

12 204 Ala. 172. Other cases of both the nineteenth and twentieth centuries show 
some support of principle for this decision: Proffitt v. Henderson, 29 Mo. 825, 
at p. 327 (1860); Melms v. Pabst Brewing Co., 104 Wis. 7 (1809); and Keogh 
v. Peck, 816 Dl. 318, at p. 825 (1925). 
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will enhance the-value of the premises should not give the 
tenant a right to alter them, because, in the first place, it 
may be that for the purposes of the lessor the alterations are 
of no advantage whatsoever, and in the second place, even 
if they are to his advantage, the tenant cannot force him to 
accept the change, since it is very obvious that a person cannot 
force another to accept a benefit. ... The ruling of the 
Alabama court in the principal case seems in accord with 
reason as well as authority.”’* 


Even though the change may have increased the objective value 
of the property, the act will constitute waste if it is not to the 
liking of the lessor. Insofar as it is possible to generalise, the 
trend of decisions in this field of law has been practically uniform 
throughout the states of the Union, and it would seem reasonable 
to suppose that this uniformity will continue. Since the Woolworth 
case is of such a comparatively recent date, therefore, it is perhaps 
justifiable to accept the above statement as the prevailing American 
view on the subject in this century. It would be wrong to put 
it forward as anything more strong than a viewpoint, for it is 
not the utterance of a judge, even though it follows the Woolworth 
decision closely; and it should be remembered that no one state’s 
law is of more than persuasive effect upon that of another state: 
conflicting lines of decisions sometimes exist even at the present 
day within the law of a single state.** 

How does our fact situation stand up under the American view? 
Perhaps it is natural for a lessor to prefer his property returned 
to his possession in its former state on the falling in of the lease. 
One writer has suggested that a lessor with this desire in mind 
can fully protect himself by covenants and conditions,** but it 
is our submission that this is not enough. The law should aid 
the owner of property in his attempts to control the nature of that 
property, and should provide against the contingency of a prohibi- 
tion in the lease against alterations being absent. The engine 
that has taken the place of the windmill is capable of increasing 
the volume of water pumped, but the landlord may not want any 
more water to supply the farm and buildings. On the contrary 
he may have had personal reasons for wishing the windmill restored 
to its former state—perhaps a combination of sentimental feelings 
and the realisation of the cost of maintaining and running the 
engine. Even if the leasing value: of the premises has been increased 
by the alteration, this would not affect an owner who did not 
plan to lease the premises or the land again after the present 
lease has fallen in. Nevertheless in our hypothetical case English 
law seems clear that he would have to accept his property back 


18 J. Servera, 6 Cornell L.Q. 124, at p. 126 (1920). 

14 Tilinois, with the antiquated and unnecessarily complicated hierarchy of courts 
in Chicago, 18 & case in pomt. 

15 2 So Cal.L.R. 899 (1928). 
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at the end of the lease in its improved state, whereas in the United 
States the owner would probably have the right to insist on the 
rebuilding of the windmill. 

It may be argued that the English rule is now too well 
established to allow for any change. The binding nature of two 
decisions in the House of Lords! and the weight of one by the 
Judicial Committee of the Privy Council +1” would seem an imposs- 
ible obstacle, even if the ratio decidendi in Doherty v. Allman 
may not exist in many cases. Yet it is here that Dr. Cheshire’s 
hint is important. In referring to the Town and Country Planning 
Act, 1947, he says: 

‘“ To convert land to a more profitable use will in most cases 
involve a material change in its user. It will, therefore, con- 
stitute ‘development’ within the meaning of the Act and will 
require the permission of the Planning Authority. It follows 
that if the landlord disapproves of the change, he will be unable 
to reconvert the land at the end of the tenancy to its former 
use unless he also obtains permission, for the reconversion will 
equally be development. Perhaps, therefore, the court might 
now be more ready to grant an injunction at his instance 
against even ameliorating waste.” 1° 
In our case there is no change of user, but in most cases there will 
be such a change, as where the windmill was not damaged by 
lightning, but the engine was installed so that a different system 
of irrigation would enable the tenant to change the nature of the 
farm from sheep-breeding to the intensive cultivation of crops.?° 
The clue may lie, therefore, in the nature of each Improving act 
proposed by the tenant. A proposal which amounts to ‘‘ develop- 
ment’? under the Act will put a disapproving landlord to great 
inconvenience and perhaps expense. It is true that a change of 
use was “‘ development’? under the rules of planning law long 
before the Act of 1947,* and it is also true that the Court of Appeal 
in 1988* held by a majority that the question of improvement in 
premises must be regarded from the standpoint of the tenant, yet 
unless the court is to press the objective view of the proposal 
beyond the tenant’s wildest dreams, it must hold the carrying 
out of such a proposal as causing an injury to the inheritance, 
and thus by no means of an ameliorating quality. In this way 


16 Doherty v. Allman and Hyman v. Rose, supra. 

17 McHacham v. Colton, supra. 

18 Pointed out in the discussion of that case, supra. 

19 Op. ct., p. 199. 

20 This would not be such an impossible change as it may sound. Elveden, a 
28,000-acre rabbit warren on the Suffolk moors had been developed by the 
Maharajah of Indore into one of the greatest private bird-shoots in England. 
The first Earl of Iveagh entertained King Edward VII and King George V 
at many shooting-parties there, and yet his successor, in the Tate 1930's, 
converted it into what is now one of the most productive general farms in 
the country. 

1 See Town and Country Planning Act, 1932, s. 63. 
3 Lambert v. Woolworth [1988] Ch. 888. 
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the tide of the law on the point may be turned, and although 
this may not have been one of the direct objects of the legislature 
it would introduce the justifiable side-result of a more healthy 
rule in favour of those who own and, in the long run, care for 
their property. 

D. C. M. Yarpury.* 


* LL.B.(BIRM.), M.A., D.PHIL.(OXON.), of Gray’s Inn, Barrister-at-Law, Fellow 
of St. Edmund Hall, Oxford. 


JARGON AND OCCULT QUALITIES 


Wen Austin rejects Bentham’s definition of status as *‘ Jargon 
about occult qualities,” + the phrase has a familiar ring. It might 
well have been used by a rhetorically inclined member of one of 
the analytical schools of: philosophy about the metaphysics of a 
Platonic or near-Platonic theory of universals. The conflict which 
it typifies between two views of abstract terms ° ranges over the 
whole field of human thought; in particular it can be considered 
as a general problem of the language of jurisprudence.” The 
purpose of the present study, however, is much narrower. It 
is to consider the nature and effect of this conflict so far as it 
impinges on our thinking about the concept which Austin himself 
was considering—that of status—and in particular about status 
in the English Conflict of Laws.‘ 


Tue [Issue JOINED 


Austin himself certainly has no commerce with the “ occultism ”’ 
which he detects in others. As Professor Graveson points out," 
he took the function of status to be merely a matter of the 
arrangement of the law for the sake of convenience.* As a matter, 
of pure analysis, it seems hard to dispute that this function of 
status is one of primary importance. A rule of law will normally 
deal with a legal person in a factual situation. If the same type 
of situation is governed by the same or similar rules whatever 
the characteristics of the persons involved, it will be natural to 
deal with those rules under some branch of the Law of Things, 


1 Graveson, Status in the Common Law (1953), 6. 

2 Beale denies that status 18 a ‘‘ pure abstraction’’ (Conflict of Laws (1985), 
§ 119.1, p. 649), but it 18 difficult to follow his exposition on this point. 

3 The close connection between philosophy and jurisprudence 1s, of course, 
commonplace, although there, 1s surprisingly little literature working out the 
connection as it applies to detailed juristic problems. 

4 Since almost everything that will be said in the following pages will focus 
on the meaning of status, ıt 18 difficult to give a dogmatic definition at the 
beginning. Perhaps the approach adopted can be summerised by sa ing that 
status 18 not a concept to be defined a prion, with attributes which can be 
deduced by a process of pure thought from the definition. A working definition 
must be ostensive, and follow established usage. Status in the English 
Conflict of Laws, as studied here, may with these reservations be defined as 
the legal consequences to a person of being married, under age, in wardship, 
a slave, bankrupt, or in any simular position sufficiently set apart from that 
of other persons not so placed as to require special conflicts rules. Lists of 


many erent forms of status can be found ın Graveson: op. ctt., 2, and 
Allen, ‘' Status and Capacity ° (1930) 46 L.Q.R. 277, at p. 284. 
5 Op. citt., 5. 


6 Campbell, Analysts of Austin’s Lectures on Jurisprudence (1877), 187. 
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and this sort of treatment will give rise to generalised concepts 
such as those of property, possession, etc. If, on the other hand, 
a class of persons is marked off from others by being subject to 
rules peculiar to itself in a wide range of factual situations, a 
branch of the Law of Persons will develop around that class, 
and membership’ of it will amount to a status.’ So Austin comes 
to the conclusion that the distinction between status and any other 
bundle of rights, duties and capacities inherent in a person is not 
susceptible of any strict definition.* He finds that status usually 
has certain characteristics, which he lists, but these characteristics 
are to be observed empirically, not regarded as distinguishing 
marks of a qualitas attaching to a particular person, as the civilians 
supposed, nor as predetermined consequences of some investitive 
fact, as Bentham would have it.” 

Austin is not alone in adopting an analytical approach. Thus 
we find Holland !° defining a natural person as a human being 
regarded by the law as capable of rights and duties, as “‘ having a 
status,” and other leading writers take a similar view.** 

That view has, as might be expected, not passed unchallenged. 
(Indéed, although Sir Carleton Allen refers * to the “‘ vague and 
popular’? interpretation of status espoused by the analysts, it 
may be wondered whether there are not equally strong forces of 
popularity working in favour of a more metaphysical outlook, in 
view of the tendency to ascribe a real existence to any concept 
which has been named.) The views of Bentham and the civilians, 
which Austin impartially attacked, are not identical, and modern 
exponents of a more metaphysical doctrine concentrate on the 
civilians’ notion of a ‘‘ quality’? of the person rather than on 
Bentham’s ‘‘investitive fact.’? Three outstanding contributions 
to the thought on the subject which derive their inspiration from 
some such view must be mentioned in particular. 

Beale defines status as a personal quality or relationship, not 
temporary in its nature nor terminable at the mere will of the 
parties, with which third parties and the state are concerned.” 
An important feature of his very thorough treatment of the indivi- 
dual examples of status is his application of this definition so as 


7 Cf Rabel's reference to the “ personal law "of the medieval statute theory 

in his Conflict of Laws (1945). Vol. I, 101; and Hughes, Jurtsprudence 

(1955), 180. 

Campbell, op. cw., 187. 

3 Ibid., 139. . 

10 Jurisprudence (18th ed., 1924), 94. 

11 e.g., Salmond, Jurisprudence (10th ed , 1947), 257, where status is defined 
as the sum total of a man’s personal, as opposed to proprietary, rights and 
duties: and Westlake, Private International Law (Tth ed., 1925), 49, ‘* What 
is status except the sum of the particulars in which a person’s condition differs 
from that of the normal person?’ See also ‘‘A Note on Status °’ (1938) 54 
L.Q.R. 400, by J. G. Starke. 

12 “ Status and Capacity ° (1980) 46 L Q.R. 277, at p. 279. 

13 Treatise on the Confiict of Laws (1935), § 119.1, p. 649. 
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to exclude from the category of status many conditions which 
would normally be classed as such.‘ 

An important study of the nature of status is to be found in 
Sir Carleton Allen’s “‘ Status and Capacity.” 15 Here elements from 
Maine and Austin are combined in a definition of status as the 
condition of belonging to a particular class of persons to whom 
the law assigns certain peculiar capacities or Incapacities.** In 
spite of the incorporation of Austin’s notion of a determinate class, 
however, the emphasis is on the “ extrinsically determined quality ” 
of status; its essence lies in the fact of membership of the class, 
and not in the abilities or disabilities entailed. The distinguishing 
mark of a class for the purposes of status is that legal consequences 
result to its members from the mere fact of belonging to it.!’ 

The most complete survey is Professor Graveson’s Status in 
the Common Law. Status is a “ special condition of a continuous 
and institutional nature, differing from the legal position of the 
normal person, which is conferred by law and not purely by the 
act of the parties, whenever a person occupies a position of which 
the creation, continuance or relinquishment and the incidents are 
a matter of sufficient social or public concern.” 18 Professor 
Graveson, like Sir Carleton Allen, emphasises that he regards status 
as something apart from and beyond its incidents. “The status 
of a child is not his duties or disabilities in relation to his parents, 
but the legally recognised fact of being a child.’ 1° 20 


THE Issue EXAMINED 


It will be apparent that the exponents of both what we have 
called the analytical and the metaphysical views consider the issue 
between them to be of substantial importance, and we must now 
consider its nature more closely. 

The main point is whether à status is merely the sum of its 
incidents or has some kind of independent existence. Now, in a 
sense, it might be supposed that this could be settled authoritatively 
as part of the general philosophical problem of universals without 
reference to specifically legal theory. It is not for a layman in 
philosophical matters to say what form such a settlement would 
take, and no doubt it would be more subtle than the simple 
alternative posed above would suggest, but certainly the trend of 


14 He ressly excludes prodigality (tbid., § 120.8, p. 668), msanity (§ 120.9, 
p. 658) and minonty (§ 120.12, p- 661), and makes no reference to many other 
matters normally included ın lists of status. 

15 (1930) 46 L.Q.R. 277. 

18 Ibid., 288. 17 Ibid., 289, 

18 Graveson, Status in the Common Law (1958), 2. 

19 Ibid., 141. See, however, the analysis at pp. 122-127. 

20 For other authorities tending towards this side of the debate see Wolff, Private 
International Law (2nd ed., 1950), 277-279; Cheshire, Private International 
Law (4th ed., 1952), 149; and Paton, Jurisprudence (2nd ed., 1950), 822. 
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thought seems for long to have been away from Plato’s theory 
of the existence of ideal Forms,’ to which the metaphysical view 
of status obviously has a close affinity.2, It does, indeed, seem 
impossible to frame a coherent idea of, say, slavery, viewed as 
a concept of the law and yet devoid of any legal consequences. 
One writer who does attempt to give life to this empty shell is 
Rabel, who gives examples of the effects of “ recognition without 
enforcement’? in the case of a foreign divorce.? These effects, 
however, are either purely conventional and devoid of legal sig- 
nificance,* or else true examples of what he denies them to be, 
namely incidents of status in the normal sense.’ 

It would, however, be superficial to imagine that the problem 
can be disposed of by the easy method of dismissing it as merely 
a matter of philosophical theory, irrelevant to the lawyer’s practical 
problems. Although we have, for the sake of brevity, referred to 
one view as “‘ metaphysical,” those who hold it are saying some- 
thing important which cannot justly be appreciated if criticised 
as metaphysics alone. One influence at work is the desire to 
relate the law to its social context and to avoid intellectual aridity. 
An interesting and perhaps instructive parallel is to be found in the 
judgment of Denning L.J. in Bonsor v. Musicians’ Union.* The 
- question was whether a trade union is a legal entity, and the 
learned Lord Justice begins by asserting that it has in fact a 


personality of its own distinct from those of its members. He 
continues : — 


“I take it to be clear, therefore, that a trade union is an 
entity in fact. The question is whether it is also an entity 
in law.’’? 

Thus, although Denning L.J. does not claim that the legal per- 
sonality of the union follows of necessity from what he considers 
its factual personality, he brings the latter into the forefront of 
his argument. And certainly it must be supposed that, other 
things being equal, the more closely concepts of law follow lay 
habits of speech the better. Nor would it be much to the point 
to conduct a philosophical analysis of the learned Lord Justice’s 
assertion that a trade union is a factual entity. The importance 
which he attaches to that assertion would seem to lie not in its 
abstract truth but in its reflection of the habits of thought of 


1 Cf. the rather deprecatory note at p. 478, n. (45), of Dicey, Conflict of Laws 
(6th ed., 1949). 

2 The affinity is noticed in Cleveland, ‘‘ Status in Common Law,” 38 Harv.L.R. 

(1925), 1074, at p. 1079, where Beale is described as ‘dividing status into 

protecting static rights or incidents, on the one hand, and the indestructible 

residuum of a Platonic Idea on the other.” 

Conflict of Laws (1945), Vol. I, 482-488. 

6.g., the effect on the wife’s name. 

¢.g., the significance of divorce as evidence of freedom to remarry. 

[1954] Ch. 479, at p. 507. 

Loo. cit. 
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those who have to deal with trade union affairs in the everyday 
world. 

This, perhaps, affords a clue to the reasons which impel jurists 
to insist on the existence of infancy and the other forms of status 
as such. There is little doubt that such an approach reflects 
accurately the forms of thought of the normal person not engaged 
in legal analysis.* It is quite natural to regard a status as some- 
thing existing in its own right, independently of its legal results. 

The question remains whether it is profitable todo so. Although 
it will usually be one object of legal usage to adopt the categories 
current in lay circles so far as possible, there are other considerations 
involved which in some situations oppose and may well override 
this one on a just weighing of values. In fact the question whether 
it is more profitable to take one view of status or the other 
immediately provokes the answering questions:—*‘ Profitable in 
what field? ’’, ‘* Profitable to what end? ”’ 


THe Issue CONFINED 


It follows that there is not necessarily a unique answer to the 
‘question we have posed; we must distinguish. From a lawyer’s 
point of view an obvious primary division is that between legal 
and non-legal studies. In the work already cited? Professor 
Graveson rightly emphasises the sociological and economic functions 
of status, and its importance in legal and social history needs no 
emphasis in view of Maine’s famous aphorism.*° All these studies 
are, at most, on the fringe of law—at any rate of lawyer’s law— 
and as such need no further attention here. In their case there 
are obvious attractions in rejecting what must often, where a 
broad sweeping view is needed, seem the incoherence of the ana- 
lytical approach, but in moving on to strictly legal topics it may 
be necessary to guard against importing habits of thought helpful 
elsewhere but in the narrower sphere a disadvantage. 

Within the field of strict law the distinction of capital importance 
is that between the rules of the Conflict of Laws and all other 
legal rules. Although rules as to status are by no means always 
treated as a coherent body of law in works on the Conflict of Laws, 
the approach there is altogether more consistent and technically 
developed than that elsewhere, as a glance at the index of, say, 
Halsbury’s Laws of England will show. 

The chief reason for this sharp distinction between the treatment 


8 The tension between the need to develop an exact technical vocabulary and 
the often opposing desire to retain meanings comprehensible to the layman 
is well brought out by Professor Edwin W. Patterson in his Jurisprudence, 
(1953), § 3.27, p. 206. See also pp. 194, 249 and 252 et seq. 

9 Status in the Common Law (1958). 

19 Ancient Law (1920 ed.), 174, ‘‘ the movement of the progressive societies has 
hitherto been a movement from Status to Contract.’’ See also Pollock’s 
editorial note at p. 188. Cf. Graveson, op. cit., 47-48. 
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of status inside and outside the Conflict of Laws is the greatly 
enhanced importance of classification and classificatory terms in 
conflicts cases. In municipal law, classification is chiefly a matter 
of the systematisation of rules for ease and convenience of study.*? 
It is natural that general categories to which common rules apply 
will often form the basis of the classification used, but that is as 
far as it goes. In the Conflict of Laws, however, classifications 
of this kind themselves become the basis of further rules, both as 
to jurisdiction and choice of law. Thus in municipal law there 
is a branch called “ procedure,” but that heading possesses no 
magic which alters the handling of the rules it comprises. In a 
conflicts case, however, to classify a rule as procedural is immedi- 
ately to bring into operation the choice of law rule that the lex 
fori must apply.” 

We shall therefore be justified in concentrating in the remainder 
of this enquiry on the comparative influence and value of the two 
contrasting views of status in the Conflict of Laws, and in not being 
perturbed if our conclusions are little dependent on the position in 
extra-legal studies, or in other branches of the law.’ 


Tue ISSUE AND THE FIELD OF BATTLE 


There are, it would seem, two main ways in which theoretical 
differences of the kind we are considering have their outcome. 
The first is in the interpretation and exposition of existing rules. 
This is especially important in a common law system, where prin- 
ciples must be extracted from a multitude of individual cases. The 
value of a general theory will clearly depend in this respect largely 
on its success in bringing into view a coherent and persuasive 
pattern underlying the apparent chaos of an unedited digest of the 
cases. The second means by which basic theoretical assumptions 
will make their presence felt is their influence on current decisions 
and future trends, and here it is worth noting that the Conflict 
of Laws is one of the few branches of English law in which the 
opinions of textbook writers have a substantial effect on judicial 
thought and decision. The two categories are closely connected, 
but there is an important difference in the criteria of value to be 
applied within each. In the first the test is largely objective 
—a matter of efficiency in producing what is agreed to be a 
desirable result. In the second it is bound to be subjective, at 


11 See a study of the different kinds of classification ın Wolff, Private Inter- 
national Law (2nd ed., 1950), 147. 

12 Another reason for treating the Conflict of Laws separately is that it 18 a 
branch of the law which the layman has httle occasion to use without con- 
sulting a lawyer, and there is therefore less harm here than elsewhere ın 
developing a technically exact approach at the expense of some divergence 
from popular usage. See Patterson, Jurisprudence (1953) § 821, at p. 258. 

128 On the two preceding paragraphs, see now Hughes, Jurisprudence (1965) 
175-176. 
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least to the extent to which the value judgments made in comparing 
different legal and sociological results are themselves subjective. 


1 


THe FEÆELD SURVEYED 


First, then, which of the two views which we are considering will 
explain the brute facts of the existing legal rules the more simply 
and adequately? Our raw material here consists of a number of 
reported cases in which one of the persons whose rights are in 
question has a status, according to the law which one party alleges 
to be applicable, which he does not possess according to the law 
championed by another party; or else he has the same status 
according to both laws, but the effects of that status differ according 
to the law applied. Usually one of the legal systems (there may 
be more than two) will be English. 

The first point to notice is that the case of a different status 
and that of the “same” status with different effects are indis- 
tinguishable in principle. If the effects of a status under one law 
are different from those of the corresponding 1° status under another 
then the fact that there are enough similarities for them to receive 
the same name (or, in cases of language difference, for the name 
of one to be translated by that of the other) does not prevent the 
judge from having to face the same esgential problem as when 
the two competing forms of status are openly recognised as being 
distinct, or even opposed, and are given different names. The 
differences are of degree, and, while cases at the two extremes of 
the scale may well call for contrasting treatment, it should not 
be assumed that the line between them for the purposes of legal 
rules should be drawn in the same place as marks the change in 
linguistic practice. 

This caveat having been entered, an attempt can be made to 
discover how the courts have dealt with some typical cases at 
different points along the scale, and to enquire how the decisions 
can best be explained. As an example at or near one extreme 
we may take the status of marriage. In Hyde v. Hyde Lord 
Penzance pointed out that although the incidents of marriage 
vary in different countries*it has essential elements and invariable 
features. “Marriage is one and the same thing substantially all 
the Christian world over.” 1° One would expect the result of this 
view to be that the courts would divide foreign marriages into 
two sharply contrasted categories. On the one hand, those which 
were accepted as being within the formula enunciated in H yde 


18 The word " corresponding,’’ of course, really begs the question, but it has the 
advantage of brevity, and the meaning, it 18 hoped, is clear. 

14 Cf. Patterson, Jurisprudence (1958) § 8.21, at p. 258. 

15 (1866) L.R. 1 P. & D., 180, at p. 138. 

16 Ibid., quoting from Warrender v. Warrender, 2 Cl. & F., 488, at p. 531. 


Marcu 1956 JARGON AND OCCULT QUALITIES 165 


v. Hyde” would be recognised for all purposes as valid; on the 
other, those which were unacceptable by the same test would be 
refused any kind of recognition. 

Judges have often, although less so now than formerly, used 
language conforming to these expectations. Brinkley v. Att.-Gen.” 
should perhaps not be given too much weight in this respect, as 
it was a petition under a statute 1° which provided expressly for 
a declaration in general terms that a marriage was valid, but in 
Nachimson v. Nachimson?® the approach was the same. These 
were cases where the marriage was recognised; among those where 
validity was absolutely denied we need notice only the sweeping 
language of Lush L.J. in Harvey v. Fernie, and of Stirling J. 
in Re Bethell.? 


We must, however, look at what the courts actually decide 
as well as at what the judges say they are deciding. When the 
matrimonial status of a person comes in question in an action it 
does not do so in the abstract; it does so as the result of an 
attempt by one party to enforce an incident of the status of 
marriage, either directly or as a necessary link in his chain of 
evidence. He may be persuading the court to exercise its matri- 
monial jurisdiction, or asserting his right to property under a title 
depending on the validity of his or his parents’ marriage; the 
validity of a marriage may be relevant in a prosecution for bigamy, 
in taxation and estate duty disputes, and in claims to benefits 
under social services; it may come in question in the Queen’s 
Bench Division during a running-down case brought by the victim’s 
widow, or in the Chancery Division where another widow’s life 
interest is determinable on remarriage.* It can hardly be doubted, 
as a matter of principle, that in each case the binding authority 
of the court’s decision is limited to the particular branch of the 
law in issue. Only if all or virtually all of the decisions on 
the various incidents of marriage were to the same effect for a 
particular set of circumstances would it become correct to speak 
of the “‘ validity ’’ of the marriage without further qualification. 


17 Loc. ctt., ‘* Marriage is the voluntary union for life of one man and one 
woman, to the exclusion of all others.” 
18 (1890) 15 P.D. 76. e 


19 Legitimacy Declaration Act, 1858 (21 & 22 Vict. c. 93). See now the Matri- 
monial Causes Act, 1950 (14 Geo. 6, c. 25), s. 17. 

20 [1980] P. 217. 

1 (1880) 6 P.D. 85, at p. 58—'' there ıs no analogy whatever between the union 
of a man and a woman in a country where polygamy is allowed, and the 


union of a man and a woman in a Christian country ... our laws do not 
recognise & marriage solemnised in that country, a union falsely called 
marriage ...”’ 


2 (1887) 88 Ch. D. 220, at p. 284——‘‘a union formed between a man and a 
woman in a foreign country, although ıt may there bear the name of marriage 
. 18 not a valid marriage according to the law of England unless it be 
formed on the same basis as marriages throughout Christendom.”’ 
3 Bee the examples collected in Cheshire, Private International Law (4th ed., 
1952), 280. ; 
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In fact there is no such uniformity. Taking first the type of 
case in which validity has been completely denied, we find that 
in spite of these denials polygamous marriages have been recognised 
for the purpose of creating incapacity to contract a subsequent 
monogamous marriage,* and there seems little doubt that the same 
principle applies when the marriage is invoked for other appropriate 
purposes." 

The opposite case—that where the foreign marriage is a “* Christ- 
lan’? marriage within the Hyde v. Hyde formula—seems at first 
sight more favourable to the concept of universal validity. An 
insistence on examining the practical results of the decisions, 
however, shows that this is an ilusion. A wife, married and 
domiciled abroad, may be petitioning for divorce under section 18 
of the Matrimonial Causes Act, 1950,° while her husband sues in 
another Division for the recovery of movables which he alleges to 
have undergone an assignment by law to him on the marriage. 
Both courts may ‘‘ recognise ” the “‘ validity ?” of the marriage, 
but whereas in the property case the incidents of the marriage status 
to be enforced will be those of a foreign law,’ in the divorce they 
will be those of English law.® 

The condition of infancy or minority exemplifies a rather 
different type of status. Like marriage, it is a “‘ natural ’’ status, 
but its limits and effects vary so much that it has never been 
suggested that it is “one and the same thing substantially all 
the . . . world over.” The variations are so marked and the cases 
so few that there has been little attempt to relate the various 
incidents of non-age to each other.’ Incapacity to contract is the 
subject of one unsatisfactory case *® where no evidence. of the 
relevant foreign law was given, and capacity to receive a legacy 
has been dealt with even more summarily.’ The age of marriage 
is affected by the confusion existing in the Conflict of Laws as to 
capacity to marry in general. The criminal responsibility of minors 


t Srini Vasan v. Srini Vasan [1946] P. 67; Ba:ndasl v. Baindatl [1046] P. 122. 
5 e.g., succession; see Sinha Peerage Claim [1946] 1 All E.R. 848, and the 
judgment'of Lord Greene M R. ın Batndatl v. Batndatl (supra), at p. 129. 

14 Geo 6, c. 25. F ' 

7 Sawer v. Shute (1792) 1 Anst. 68. 

This is now provided by statute ın cases under the Matrimonial Causes Act, 

1950, s. 18, but it would seem to have been the law ın any cose: Graveson, 

Conflict of Laws (lst ed., 1948), 814. Cf. also the rules as to the authority 

of the husband over the person of the wife, considered in Dicey, Conflict of 

Laws (6th ed., 1949), 480. 

? ‘But infancy ıs included in the examples of ‘‘ domestic status ° stated to be 
governed by the law of the domicile given in Graveson, Conflict of Laws 
(8rd ed , 1955), 111. 

10 Male v. Roberts (1790) 3 Esp. 168. Buch authority as the case has is usually 
taken to indicate that the lez loct contractus applies. 

11 Bee Re Hellman’s Wall (1866) LR 2 Eq. 868, which decides that capacity 
exists 1f conferred either by the law of the testator’s domicile or by that of the 
legatee’s. Re Schnapper [1928] Ch 420, 1s to the same effect. 


a 


oo 
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is not usually dealt with in the Conflict of Laws, but no doubt 
choice of law follows jurisdiction. 

As an example of a more artificial status we may take guardian- 
ship. In spite of earlier decisions apparently to the contrary *° 
it is now clear that English courts will not enforce the incidents 
of a foreign guardianship as such.’ 

Finally, we may look briefly at slavery. Its incidents are not 
enforced in this country,’* and some authorities ** place it in a 
special ‘* penal” class, denied any recognition by English law. 
It is difficult to see the practical effect of this classification, for 
even here the intraterritorial effects of a foreign status are 
allowed.** 


THe Freup ContresTep: (1) Tactics 


How do the two rival theories explain this raw materialr The 
metaphysicians, being committed to the view that status exists in 
its own right, must first decide which law is to govern each par- 
ticular status. It is then a usual, if not necessary, corollary that 
the status created by that law is of universal effect. Thus Professor 
Graveson states that ‘‘ the law of a person’s domicile . . . governs 
the creation, duration, nature and determination of any domestic 
status which is imposed on him,” | while guardianship is a matter 
for the lex patriae,’* although Beale counts it as a domestic status 
subject to the lew domicili.?® The doctrine of universality is 
expounded in its most extreme form by Scott L.J. in his dissenting 
judgment in Re Luck.’ He states that ‘f an English court cannot 
reject, qualify or make an exception from the context of the foreign 
status, unless there is some definite and positive rule of English 
law [to the contrary].’’)? 

This quotation leads us conveniently to a statement of two 


12 Nugent v. Vetzera (1866) L.R. 2 Eq. 704; Re Savin: (1870) 22 L.T. 61. 

13 Re B's Settlement [1940] Ch. 54. 

14 Sommersett's Case (1772) 20 State Tr 1. 

15 e.g., Halsbury’s Laws of England (8rd ed.), VIL 71, n. (u). See also the 
citations ın Cheshire, Private Internattonal Law (4th ed., 1952), 147, although 
the learned author bimself takes the contrary vfew. 

16 As in Santos v. Illidge (1850) 3 L.T. 155, where a contract for the sale of 
slaves was enforced, as being valid by the Brazihan lex loci contractus. 

17 Conflict of Laws (8rd ed., 1955), 111. 

18 Op. ct., 174. See also the list of other forms of status more briefly treated 
at p. 112. 

19 Confitct of Laws (1985) § 149.1, p 720. 

20 [1940] Ch. 864. It ıs not, of course, necessary to share the views of Scott L.J. 
on the universality of status in order to feel that the decision to which he 
would have come on the facts has much to commend it. 

1 p. &88. 

2 Lord Westbury is equally forthright ın Udny v. Udny (1869) 1 Sc. and Div. 
App. 441, at p. 457. See also the judgment of Brett L.J. in Naboyet v. Neboyet 
(1878) 4 P.D. 1, at pp. 11-12. 
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alternative formulae, one or other of which the fully metaphysical 
view seems to necessitate—* 


(a) Each status is governed by one law which has universal 
effect except where a particular incident conflicts with a 
positive prohibition of English law based on public policy, 
or 

(b) Each status is created by one law and is recognised univer- 
sally but its incidents are effective only intraterritorially 
unless enforced by a positive rule of English law. 


The first alternative is, in effect, that advocated by Scott L.J.; 
the spirit of the second is more in accord with the tendency of 
American law to restrict extraterritorial effectiveness,‘ and approxi- 
mates to the position taken by Beale.’ 

Now it must at once be frankly stated that most of the decisions 
on status could be explained with some show of adequacy on either 
of these apparently conflicting bases. This very fact, however, 
suggests one important criticism, namely that the impression given 
by these formulae of providing a workable criterion which can be 
applied to concrete cases is illusory.* In attempting to cover all 
the facts they lose their practical value, whether for purposes of 
classification or prediction. This is particularly evident if one tries 
to apply either to the decisions on marriage. 

A further examination of each formula, particularly the first, 
shows that even the measure of compatibility with the actual 
decisions which is achieved often requires a straining of the normal 
use of words. The difficulty of reconciling the decisions on infancy 
with any rule of universal enforcement of the domiciliary status 
has already been noticed, and it does not seem very fruitful to 
say that a guardianship created by a foreign court is of universal 
effect with certain exceptions, when the exceptions in fact almost 
completely eat up the rule. 

A third major difficulty, allied to the second, is the ambiguity 
of the expressions ‘‘ giving effect to’’ and “‘ recognising’? when 
applied to status as a whole. We have already noticed the confusion 
which arises because the courts are said to ‘recognise’ the 
validity of a foreign marriage both when they enforce the incidents 
which attach to it’ underethe foreign law and when they enforce 
the corresponding English incidents. In other cases, such as guard- 
ianship, the doctrine of universality drives its advocates to use 


3 Cf. Graveson, Status tn the Common Law (1958), 109, which, however, is 
expressed to deal only with domestic status, although this restriction seems 
to be a retreat from the general advocacy of the same principles expressed by 
the learned author elsewhere. 

4 A tendency noted in Graveson, op. cit., 67, and Rabel, Conflict of Laws (1945) 
Vol. n 108. 

5 Op. cst., § 120.1, p. 651. 

e Cf. Goimitthos, Conflict of Laws (8rd ed., 1954), 280, where the learned 
author emphasises the difficulty of deducing general principles of useful 
application from the cases. 
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the same word “ recognition ” where all that the English courts do 
is to acknowledge the intraterritorial effect of the foreign law. This 
is not in itself an improper use of the word, but it reduces the 
first part of formula (b) to futility as a Conflicts rule. A misunder- 
standing stemming from some such root is no doubt responsible 
for the attempt to place slavery and other forms of status unknown 
to our municipal law in a special ‘‘ depressed ” class of their own. 


It seems not unfair, finally, to attribute at least in part to the 
limitations of these formulae the way in which writers such as 
Beale find themselves obliged so often to exclude from consideration 
a condition which is normally treated as a status.’ 


The metaphysical view in its extreme form, then, would seem 
not to provide an adequate basis for the interpretation and exposi- 
tion of the authorities. Does the analytical view offer more hopeful 
prospects? If it be taken to assert merely that each static incident 
must be treated separately, and no attempt made to formulate 
general rules’ either as to the sum total of those incidents or as to 
a particular bundle of them called the status of marriage, of infancy, 
of guardianship; or of slavery, then it can certainly claim not 
to give a false sense of certainty. It also has the advantage of 
avoiding the difficulties which may arise on the opposite view, 
even in municipal law, when in one person there inhere two or 
more forms of status with conflicting incidents. 


Most people, however, would find this approach too negative 
to provide the foundation for a satisfying theory of status. Treating 
rules as to individual incidents as the basic units from which any 
valid theory must be built up is, nevertheless, the first step towards 
a useful synthesis.” The next is to lose the idea that the names 
‘“‘ marriage,” “infancy,” “‘ guardianship,” “‘ slavery ” and the like 
represent predestined pigeon-holes into which the individual rules 
are bound to fit neatly. Only then can we look with open minds 
for the groupings into which the rules naturally fall, and state the 
principles which emerge.* No doubt some of the categories which 
we have rejected as taskmasters will return as useful servants,’ 
but we may expect that where those categories were most at odds 
with the facts there will be substantial changes. 


7T Supra, n. 14, p. 160. 
7a This seems to be recognised in Re Wilby [1956] 2 W.L R. 262. 

s An apt text on which to hang the whole of this study can be found in a 
passage from one of the last reported judgments of Lord Asquith of Bishop- 
stone :—“ Nor . . . does English jurisprudence start from a broad principle 
and decide cases in accordance with its logical umplcations. It starts with a 
clean slate, scored over, in course of time, with ad hoe decisions. General 
rules are srrived at inductively, from the collation and comparison of these 
decisions: the rules do not pre-exist them’’: Chapman v. Chapman [1954] 
A.C. 429, at p. 470. 

Classifications which immediately present themselves, and may well prove 
valuable guides to thought, mclude those (suggested by numerous writers) into 
natural and artificial status, and more particularly domestic and non-domestic 
status, These possibilities, however, cannot be pursued in detail here. 


Vor. 19 12 
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Thus it may well be thought that the variations in the age 
limits applicable and in the disabilities and privileges operating make 
the treatment of infancy as a unitary status worthless. Instead, 
the rules affecting each incident will be dealt with under that 
department of the Law of Things on which it particularly impinges 
—the Law of Contracts, the Law of Succession, Criminal Law, 
ete. 

In the case of guardianship and slavery, on the other hand, 
there is sufficient uniformity to make it worthwhile to formulate 
general rules, as has been cursorily attempted above. 

Marriage is more complex. It has already been suggested that 
the most promising analysis is to separate three main groups of 
incidents—those which are enforced, those which are rejected, and 
those where the courts enforce not the foreign incident but the 
corresponding one under English municipal law. For the last group 
even the stoutest analyst would perhaps recognise the value of a 
metaphysical approach, properly applied, for the cases are inex- 
plicable except on the assumption of an essential unity between the 
foreign status and the corresponding English one. 


THE FELD CONTESTED: (2) STRATEGY 


‘his, then, is an outline of how a modified form of what we 
have called the analytical view can, it is submitted, be applied 
with profit to the study of status in the Conflict of Laws.!° How 
does it compare with its rivals in the other area where theoretical 
_ differences have their outcome—namely in the influence of the 
theories on current decisions and future trends? 

It is impossible to go into detail here, for the comparison is 
bound to be influenced by the subjective judgments which we make 
as to the relative values of different ends. In the Conflict of Laws, 
for example, there is a constant tension between the desire of the 
courts to apply the principle of comity between legal systems, and 
the opposing desire, fed both by convenience and national pride, 
ever to extend the operation of the domestic law. 

Here the merit of our suggested attitude is its flexibility. 
An out-and-out analytica] approach would provide no guidance 
at all for development. The metaphysical view would certainly 
provide clear enough guidance, if its rule of universality were taken 
seriously, but progress would be confined to a hardening of the 
outlines of the existing categories, which we have seen to be 
defective, and an extension of uniformity within each, which is 


10 It will be apparent that most of the results of the approach advocated here 
are in no way revolutionary, and what has been attempted 1s chiefly to make 
explicit what appears to be the implicit basis of the treatment of the detailed 
rules by the best writers, although they may leave general theory on the 
matter largely untouched, or even put forward theories which, taken at their 
face value, might seem to require different results. 
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likely to lead to injustice and a flight in the face of common 
sense. 


The fact seems to be that the Conflict of Laws, one of the 
youngest branches of the law to receive close attention, is passing 
through a phase of its development which can be matched in the 
history of older branches. In the earliest stages of rapid expansion 
judges and writers are liable to make sweeping generalisations on the 
basis either of the few concrete cases which have arisen for decision, 
or of a tidy theoretical system not yet tested by the infinite variety 
of practice. It is a necessary step in the progress and enrichment 
of the law that these generalisations should be subjected to the 
test of detailed application in the mounting tide of actual disputes. 
Under this test gaps will be discovered. Broad rules may have 
to be broken down into ones of narrower application, and some 
discarded as unworkable. A certain fluidity will be found necessary 
for a time until increasing experience enables the raw material 
to be resynthesised into a form which will be able to sustain the 
weight and complication of a mature yet flexible system. 


J. C. Hicxs.* 


* LL.M., Solicitor of the Supreme Court. 


LAW REFORM AND OCCUPIER’S LIABILITY 


Tue Third Report of the Law Reform Committee’ is by now 
familiar enough in its main recommendations, and it is not pro- 
posed to attempt here an exhaustive survey or commentary upon 
the Report as a whole, but rather to consider three aspects of it; 
these are the recommendations in paragraph 79 on the duty of 
landlords remaining in occupation of the means of access to leased 
premises, the recommendation in paragraph 88 on the application 
of the principles of occupier’s liability to movable structures, and 
the absence of any recommendation on whether liability is generally 
to be confined to structural defects. ` 


Tue LIABILITY OF THE OCCUPIER OF THE MEANS OF ACCESS 


In paragraph 797 the Committee, after referring to the injustices 
which may be caused by too rigid an adherence to the conventional 
categories and citing Fairman v. Perpetual Investment Building 
Society è and Jacobs v. L. C. C.* as illustrations of these injustices, 
makes the following recommendation: 
“ that where the lessor of any building or part of a building 
remains in occupation of'the means of access to the demised 
premises, he should owe the common duty of care to any third 
party lawfully using the means of access unless a more onerous 
duty is imposed on the lessor by the tenancy agreement.”’ 
It is difficult to understand why, in principle, this recommendation 
should be confined to situations where a lessor remains in occu- 
pation of the means of access to demised premises; so far as 
the lawful visitor is concerned his rights ought to le against the 
occupier of the means of access he is lawfully using, and whether 
that occupier is a lessor or a vendor of the premises which the 
visitor intends to approach should, it is submitted, be immaterial. 
To take an example, let us suppose X initially leases Blackacre to 
Y, retaining control and accupation of the means of access; no one 
doubts that the right of way enjoyed by Y extends to all persons 
authorised by him, in fact to all his “ lawful visitors,” 5 and the 
effect of the Committee’s recommendation would be, quite properly, 
to impose on X the uniform or common duty of care towards those 


1 Cmd. 9805, H.M.8.0., London, 1954. Presented by the Lord High Chancellor 
to Parliament, November 1954. 

2 And para. 95 (8) of the Summary of Recommendations. 

3 1998) A.C, T4. 

4 [1950] A.C. 861. 

5 Baxendale v. North Lambeth Liberal and Radical Club Ltd. [1902] 2 Ch. 427, 
per Swinfen Eady J. at p. 429. This is not an ‘‘ implied easement " for the 
visitor has no dominant tenant. 
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lawful visitors. In pursuance of this right of access the lawful 
visitors would visit Y in the sure knowledge that an injury on 
the way due to the lessor’s breach of this duty would enable 
them to bring an action against the lessor. Let us suppose that 
subsequently X sells Blackacre to Y, granting an easement over 
his own land to enable Y, his successors in title and all persons 
lawfully authorised by him, to use precisely the same means of 
access. The lawful visitors will doubtless continue to use the same 
way, probably in ignorance of the change in the relationship of 
X and Y, and their remedies for injury in identical circumstances 
are, the Committee suggest, to be governed not by this same 
“ common duty of care’? but by the general law of easements.’ 
Whereas we should agree with this view so far as the means 
of access constitutes a public right of way, where the way is 
private different considerations arise which render the wisdom of 
this view questionable, and the reasons given by the Committee 
are not, with respect, entirely convincing or even entirely consistent 
with reasoning in other parts of the Report. In paragraph 84 the 
Committee note the absence of any duty upon the servient owner 
to-effect such repairs as are necessary to secure the enjoyment of 
the easement by the dominant owner, contract and special custom 
apart.’ They note further that where injury results to the domi- 
nant owner or his lawful visitors from the disrepair of the means 
of access they will have no remedy against the servient owner,® and 
that even when the disrepair is a breach of an express or implied 
obligation on the servient owner his liability on the covenant 
will not extend to the lawful visitors who are strangers to the 
covenant.’ Nevertheless the Committee’s conclusion is that this 
situation is not really relevant to the ‘‘ occupier-lawful visitor ” 
relationship and, if improvement of the visitor’s position is to 
be sought then regard should be had in so doing “ to the general 
law regarding private rights of way (which surely should not be 


€ It may be noted that in the American Restatement, Torts, Negligence, as. 360, 
361, are similarly couched in terms of the “lessor ’’ retaining land which the 
lessee and ‘‘ others lawfully upon the land ’’ are entitled to use. There would 
appear to be no parallel provisions to deal with the situation where the vendor 
retains possession of the means of access. 

T Jones v. Pritchard [1908] 1 Ch. 687, per Parker J.; Pomfret v. Ricroft (1669) 
1 Saund $822, and see Gale on Easements, 12th ed., p. 421. He must, of 
course, not create an obstruction or interfere with the exercise of the right, 
but this apart there is no Jiability to repair. 

8 The dominant owner may repair it himself or, if he prefers, guard himself 
by exacting s covenant to repair from the servient owner, neither course being 
feasible for the lawful visitor. 

9 Para. 84. Presumably if the servient or the dominant owner undertook repairs 
so negligently as to create a trap, or otherwise obstructed the way by an act 
of misfeasance rather than nonfeasance, the lawful visitor would have an 
action. See Corby v. Hill (1858) 4 C.B.(N.s.) 556, where a visitor to an 
asylum successfully sued a third party responsible for an obstruction of the 
drive leading thereto. Sed quaere whether, if the dominant owner erected an 
obvious obstruction, this would not amount to an implied revocation of the 
visitor’s licence? 
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disturbed except in cases of a carefully circumscribed class which 
will not be easy of definition).’? 1° 


The necessity for having due regard to the law of easements 
and to the need for exact definition is readily conceded, but one 
wonders whether these caveats have any real substance. The 
essence of even the lessor’s liability is, as the decisions in Smith 
v. London & St. Katherine’s Docks Co." and Miller v. Hancock ™ 
show, that he is in occupation and control of a means of access 
and therefore owes a duty towards lawful visitors whom he can 
reasonably anticipate will use that access. This reasoning ought 
not to be confined by the accidents of litigation to cases where the 
occupier is a lessor, and to make the visitor’s rights depend on 
this distinction between a lessor and other occupier, a distinction 
devoid of any inherently logical basis, is to perpetuate an anomaly. 
Furthermore, whether lessor or “‘ other occupier,” the lawful visitor 
is upon a private right of way, as the Court of Appeal recognised 
in Miller v. Hancock, and the law of easements is applicable in 
either case; if the courts in later decisions have made the lawful 
visitor a licensee vis-à-vis the lessor undeterred by the law of 
easements one might hope for equal courage from the Committee. 


A brief examination of the remedies to which the visitor to 
premises who is injured on the means of access not in the occupation 
of the lessor is entitled brings out quite forcibly. the injustice 
which this limited view of the Committee entails. In most cases 
his visit to the premises will be for purposes quite unconnected 
with the owner of the servient tenement, and it becomes difficult 
to envisage situations in which he will enter upon the way as 
invitee or licensee of the owner.'* Under the general law of ease- 
ments he is unlikely to succeed against either the dominant or the 
servient owner for injuries suffered through a failure to repair 
the way. So far as the servient owner is concerned it is clear 
he owes no duty to repair, apart from an express covenant with 
the dominant owner, to the dominant owner +5; his duty towards 
the lawful visitor is certainly no greater. Even when the servient 
owner is in breach of his covenant to repair with the dominant 


10 Para. 86. 

11 (1868) L.R. 3 C.P. 326. g 

12 [18938] 2 Q.B. 177, per Esher M.R. at p. 179 and Bowen L.J. at p. 180. 

13 Its perpetuation may be due, one suspects, in some measure to reasoning akin 
to ae behind the test of ‘‘ material interest '’ which the Committee propose 
to disregard as a basis for the distinction between invitor and licensor. Yet 
one would suppose that the availability of the access to visitors to the premises 
is just as much in the “ material interest °’ of the vendor of premises as of 
the lessor. 

14 Bee para. 34. It cannot be supposed that the Committee intend to show that 
his remedies as licensee or invitee will continue, even if they do exist on the 
facts. If this classification is to disappear from the law as to occupier’s 
lability it clearly ought not to remain as a means of offering a remedy to 
the person exercising a private right of way. 

15 Pomfret v. Rioroft (1669) 1 Saund. 822. See generally Gale, op. oit., 
pp. 421-481. 
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owner, though this will afford the dominant owner a remedy for 
his own injuries due to this breach, it is extremely doubtful whether 
this avails the lawful visitor at all, for he is a stranger to the 
covenant. Indeed, his benefit from the easement is only real in 
the sense that he may use it and in so doing cannot be treated 
as a trespasser, but that apart he can have no action founded on 
the easement, for this would perpetrate the heresy of an easement 
in gross. The visitor’s chances of success against the dominant 
owner are equally doubtful. That the dominant owner owes no 
duty to repair, apart from covenant, to the servient owner iS 
tolerably clear; he has the right to repair so as to enable him 
to enjoy the benefit of his grant*® but it would seem no duty 
to do so,!’ and there is no authority for suggesting his obligations 
towards the lawful visitors are higher. To maintain an action 
against the dominant owner as ‘‘ occupier”? is equally unlikely 
of success, for whether we argue that an incorporeal hereditament 
is by its very nature incapable of occupation or that, alternatively, 
the grantee of an easement cannot have such a right over land 
of which he is himself in possession,’® the result is fairly certain. 
There would no doubt be considerable force in the argument that 
the dominant owner, or to a lesser extent the servient owner, owes 
a duty of care to his lawful visitors in negligence but, wide as 
the “neighbour ” formula may be, the judgments in the House 
‘of Lords in London Graving Dock v. Horton ™® do not warrant 
any faith in the ultimate success of this argument. If, then, 
the lawful visitor has no remedy against the dominant owner in 
any event,” the possibility of a “ circuitous »? action against the 
servient owner by forcing the dominant owner to seek an indemnity 
for breach of an express or implied covenant to repair from the 
servient owner is equally excluded. The end result would be that 
the lawful visitor would, in the majority of cases, if not all cases, 
be without a remedy against the occupier other than the lessor; 
this, considering the high standard of care owed by the lessor 
under the Committee’s recommendations, seems a poor fate and 
one which is quite unrelated to the substantial justice of the case. 

The inconsistency of the position is brought out when one refers 
to the opinion of the Committee in another connection, that “it 
is unsatisfactory that there should be'a class of persons whose 
rights under the general law should be capable of being limited by 


16 Goodhart v. Hyett (1883) 25 Ch.D. 182. Hoare v. Metropolitan Board (1874) 
L.R. 9 Q.B. 296. 

17 The dictum of Lord Mansfield in Taylor v. Whitehead (1781) 2 Doug. 949 
that "he that hath the use of anything ought to repair 1t'’ might appear to 
apply here, but it has been said by Coleridge J. that ıt is not an obligation 
ae: the grantee of a right of way is subject: Duncan v. Louch (1845) 
6 Q.B. 900. 

18 Morns v. Edgington (1810) 3 Taunt. 24, Dig. 19, p. 17. 

19 [1951] A C. p. 787 and see post, p. 181 

20 Assuming he enters as a ‘' lawful visitor '’ within the Committee's definition 
and not under a contractual provision governing the question of lability. 
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contractual provisions which may be entirely unknown to them.” ! 
This is precisely what would happen if the tenant of Blackacre 
with the means of access over his Jandlord’s premises or land sub- 
sequently buys Blackacre, the vendor retaining the land over which 
the former tenant, now purchaser, and his lawful visitors exercise 
their right of way pursuant to a grant. The contract of sale 
between vendor and purchaser would, seemingly, entirely alter the 
legal rights of all those lawful visitors who may well continue to 
use the means of access in ignorance of the sale. A further 
inconsistency appears in the Committee’s recommendation that the 
Cavalier v. Pope? doctrine be reversed so as to allow the lawful 
visitors the same right of action as the tenant when injured on 
the tenant’s premises through a breach of the landlord’s obligation 
to repair. This recommendation is based on a reasoning adopted 
from the Leasehold Committee’s report, that ‘‘ their presence on 
the premises seems to us a natural consequence of the tenancy and 
to constitute an essential element in the tenant’s enjoyment of it.” 3 
It can equally well be maintained that upon the sale of premises 
the use of an access by visitors where the access is the subject of 
an easement granted to the tenant is “a natural consequence ”’ of 
the sale and constitutes ‘‘ an essential element in the . . . enjoy- 
ment of it.” In limiting paragraph 95 (8) to cases of a lessor’s 
liability the Committee will extend, not eradicate, the anomaly, 
and the rights of the lawful visitor against some other occupier 
are too uncertain to justify this easy relegation to the general law 
of easements. 


OCCUPIER’S LIABILITY AND MOVABLE STRUCTURES 


In paragraph 88, the Report states the belief of the Committee 
that this recommendation could, subject to the existing law in 
the case of contracts of carriage, be made applicable to movable 
structures such as ships, scaffolding, ladders and lifts on the 
footing that the person who is in control of the structure is the 
“ occupier °’ and any other person who, at the occupier’s express 
or implied invitation or permission, goes into or upon the structure 
is a “f visitor.” This is, of course, an extension of the principles 
of occupier’s liability whfch has frequently been made by the 
courts; as McCardie J. has said ‘f. . . the principle is basic and 


1 Para. 55. They are here referring to the rule that where a person contracts 
with the occupier for the use of premises on the basis that ke is entitled to 

permit third persons to use them, the duty owed to such third persons is 

governed by the terms of that contract. See Fosbroke-Hobbes v. Airwork Ltd. 

[1937] 1 All E.R. 108 at p. 112. : 

[1906] A.C. 428. It must be admitted that thia recommendation presupposes 

a breach of the landlord's obligation to the tenant to repair and an injury to 

the lawful visitor consequent upon that breach; the vendor-servient owner may 

or may not be under any such obligation to the dominant owner. 

3 Para. 258. Leasehold Committee's Final Report, Cmd. 7982, cited on page 37 
of their Report. 
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applies alike to premises and to vehicles. It matters not whether 
the subject be a race-stand, a theatre or an inn; whether it be a 
taxi-cab, an omnibus, or a railway carriage.” 4 

The question which may be put, and which it is submitted 
the Report does not entirely answer, is this; at what stage, and in 
what circumstances, are the courts to regard what is essentially 
a chattel as a “‘movable structure”? The case of a vessel, a 
train, and probably a motor-car cause little difficulty for the 
analogy with premises is close; but, if the common feature of these 
is the capacity for the carriage or support of persons, and indeed 
the Report supports this view in suggestinga person ‘“‘ goes 
into or upon it,’’* in what category do the bicycle, the wheel- 
barrow or even the scooter fall—chattels simpliciter or movable 
structures? So far as scaffolding, ladders, and lifts are concerned 
their use is almost invariably connected with premises, and where 
this is so it is perfectly proper to bring them within the rules 
relating to premises and impose liability for the condition of these 
chattels on the occupier of the premises. Yet this is not inevitable, 
and it is quite possible for a ladder, for example, to be lent for 
a purpose quite unconnected with the owner’s own premises, so 
that we should require to know whether, by that fact, the ladder 
ceases to be within the category of movable structures and reverts 
to the category of chattels simpliciter. 

The question of categorisation, or definition, is not one of purely 
academic interest. Where the chattel is being used for the purpose 
of carriage, as in the case of the motor-car, ship or train, the 
Importance of the distinction will not be great, for the standard 
of care owed at common law by the carrier to his gratuitous 
passenger would seem to be one of exercising due and reasonable 
care, a not dissimilar standard from that which the Committee 
recommend imposing on the occupier of premises towards lawful 
visitors. Whether the duty is owed in relation to the actual 
condition of the vehicle,’ as well as to the manner in which the 


4 Maclenan v. Segar [1917] 2 K.B. 525. 5 Para. 88 

6 The deciwion in Moffatt v. Bateman (1869) L.R. 8 P.C. 115, attributing 
heability only upon proof of gross negligence, which gave substance to the 
view that a person lending a carriage to a friend was under no duty to ascer- 
tain its safe condition (see Salmond, Torts, 9th ed., p. 545; this view 18 altered 
in the 10th ed. at p. 485). has not been followed, and in general the view 
now taken by the courts 1s that the driver owes a duty of reasonable care 
to the gratuitous passenger. Bee generally Paton, Batlment mn the 
Common Law, Chap. 8. and see White v. Steadman [19138] 8 K.B. 340. 
Elliott v. Hall (1885) 15 Q B.D. 815. It is uncertain whether the standard 
varies according to whether the carriage is of persons or goods: Paton, op. cit., 
p. 144. Perhaps not so high as the duty to ‘‘see that the premises are 
reasonably safe” and probably also different in respect of liability for the 
acts of independent contractors. See Harris v. Perry [1908] 2 K.B. 219 per 
Collins M.R. for the view that the duty to the bare licensee 1s greater where 
carriage is provided than where the licensee merely permits the licensee to 
pass chest h premises. This would suggest that the duty approximates more 
closely to the higher ‘‘ common duty ’’ recommended by the Committee. 

7 Compare Hilbery J. ın Haseldine v. Daw [1941] 1 All E.R. 525 at p. 538. 
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vehicle is driven è is not entirely clear, but if the analogy with 
premises is really the correct one, as the Report suggests, then 
there should be no doubt that the duty does extend to the 
condition of the vehicle. The real difficulty and importance of 
definition will arise where the chattel is not used for the carriage 
of persons but is one intended for use by persons, as in the case 
of a wheelbarrow, ladder or lawn-mower. Initially these would 
to be treated as chattels stmpliciter, and the duty of the lender or 
gratuitous bailor is, on the authorities, merely one of communi- 
cating defects of which the lender or bailor knows, and he is only 
liable to the borrower or gratuitous bailee where he wilfully, or by 
gross negligence, fails to discharge that duty.’ 

Unless, therefore, these movable structures are defined in such 
a way that there are clear criteria for distinguishing them from 
chattels simpliciter, the result may well be to impose a dilemma 
on the courts as to the duty they should apply in any given case. 
It can scarcely be supposed that the Committee would contemplate 
an exhaustive list of such movables, so that some criteria must be 
sought. It may be that these movable structures are either those 
used for the carriage of persons or those not so used but used in 
connection with premises in the occupation of the person on whom 
liability in respect of such movable structures is sought to be 
imposed. ` This would include the ladder which the occupier of 
premises lends to a jobbing gardener at work in his garden, but not 
the ladder which he lends to his next-door neighbour for use in 
the latter’s garden for his own purposes. On the other hand it 
may be that these movable structures are chattels which may be 
occupied in the sense that a person may come upon or enter into 
the chattel as a means of carriage or support. The concept of 
“ occupation ”? does, however, seem unreal in relation to chattels 
and, moreover, it is a concept apt to define the basis of liability 
rather than the nature of the chattels in respect of which these 
rules should apply. Even supposing criteria for defining these 
chattels can be found, there remains the question of defining 


8 See Haseldine v. Daw [1941] 2 K.B. 348, per Goddard L.J. at p. 878, a dictum 
which seems to suggest that the duty relates only to the driving and not to 
the condition of the vehicle. | 

® Coughlin v. Galleon [1899] 1 Q.B. 145. Gautret v. Egerton (1867) L.R. 
2 C.P., per Willes J. at p. 871, obster: ‘' There must be something lke fraud 
on the ay of the giver before he can be made answerable.” is was the 
standard actually applied in McCarthy v. Youngs (1861) 6 H. & N. 829, 
where the plaintiff used scaffolding, gratuitously, which had been erected by 
the defendant for the purpose of remo a party wall. But see the later 
case of Heaven v. Pender (1888) 11 Q.B.D. 508 where the analogy with 
premises is made and the ‘‘occupier’’ of defective staging was held to be 
under a duty to exercise reasonable care. N.S. Marah (1960) 66 L.Q.R. 89 
suggests the duty 1s higher since Donoghue v. Stevenson [1982] A.C. 662, 
ond is possibly based on a misunderstanding of Coughlin v. Gillison. Paton's 
own conclusion is that the traditional duty, as stated above, remains “ until 
the House of Lords has otherwise decided '': op. cit., p. 158. The American 
Restatement, Torts, ss. 388, 405 adopts a wider test based on knowledge, 
actual or constructive, of the defect. 
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the basis of liability in respect of their defects; the Committee 
suggest this basis is ‘f control,” although the immediate analogy 
with occupation is, one would have thought, ‘‘ possession.” The 
American Restatement imposes liability on the ‘‘ supplier”’’ of 
chattels, defined as “f any person who . . . gives possession .. . Or 
permits another to use or occupy it whilst it is in his own possession 
or control,” 1° Perhaps this somewhat wider test of ‘f possession 
or control” may be preferable to ‘‘ control” simpliciter, for it 
would extend liability to the gratuitous bailor, to the person who 
gratuitously lends his chattel to another for that other’s own: 
purposes, and also afford a test for assessing liability to persons 
other than the immediate transferee. Of course the ‘“‘ casual 
delegation ”?” cases do favour control as the test of liability,** but 
the analogy is far from exact where the situation is not one of 
vicarious liability but of a direct breach of the person’s own duty 
in respect of the condition of the chattel towards lawful users 
of it, whether the immediate transferees or not. 


As against this it may be argued that both the concept of 
possession and that of control are ambiguous, for they may refer 
to a notion either ‘‘ physical ”’ or ‘‘ legal,” but that it were better 
to avoid an entanglement with the intricacies of the concept of 
possession 1°? and adhere to the single test of control which is much 
more a question of fact than that of possession. Certainly unless 
the term possession were to be understood as meaning de facto 
possession, it would by no means be synonymous with control, and 
it is clear that legal possession can change where the control or 
custody of the chattel remains constant. Where B uses A’s car 
for his own purposes, or takes the car under a gratuitous loan 
which involves no loss of possession by A, legal possession and 
control may separate, and one hesitates to suggest that an action 
by the injured lawful visitor C should lie exclusively against either 
A, the person in possession, or B, the person in control. Strictly, 


19 Torts, Negligence, s. 888. 

11 Parker v. Miller (1926) 42 T.L.R. 408. See also Hewtit v. Bonoin [1940] 1 
K.B. 188. Britt v. Galmoye (1928) 44 T.L.R. 294 seams a case where control 
and possession are separate. ‘The use for the ses of the owner seems 
to be the test of his control: Ormerod v. Groseoille Moist Services [1953] 2 All 
E.R. 758; [1058] 1 W.L.R. 1120, per Denfing L.J. at p. 1122. But see 
Chowdhary v. Gtllot [1947] 2 All E.R. 541 where the use was such but 
the defendant owner was held to have neither possession nor control. See 
pore! Brooke-Smuith, ‘* Liability for the Acts of Another ... Servant or 

gent? ’’ (1954) 70 L.Q.R. 253. 

12 For the different “elements ’’ in the concept of possession see Pollock and 
Wright, Possession in the Common Law, pp. 26, 27. Paton, op. ctb, p. 16. 
There 19 some support for the view that even in bailment, where the bailor 
can at any time demand the return of the object bailed he still has possession: 
Ancona v. Rogers (1876) 1 Ex.D. 285, per Mellish L.J. at p. 292, approved 
by Lord Porter in U.S.A. v. Dollfus Mieg et Compagnie S. A. and Bank of 
Ragland [1952] A.C. 682 at p. 611; also Evershed M.R. [1950] Ch. 888 at 
pp. 844-845. Paton, op. cit., p. 17, regards it as possible for possession to 
remain in the gratuitous bailor but questions whether this transaction or that 
of a bailment at will are properly treated eas bailments. 
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one supposes, B must be the “‘ licensor,” and the analogy with 
premises would suggest liability on him; but where A has parted 
with control for a single evening to B, it seems wrong to give A 
immunity from an action by C which arises from the unsafe con- 
dition of the vehicle. 

In any event this liability would be subject to any question 
as to the “ status’’ of the passenger or lawful visitor; so far we 
have assumed no question arose as to his ‘‘ lawful ” relation vis-d- 
vis the person ‘against whom the visitor seeks to enforce a liability. 
It may be, however, that whatever his position vis-à-vis the driver 
of a car, or the person in physical possession of a chattel, his 
position vis-à-vis the person in control or legal possession may be 
quite unlawful. Where the visitor or user of the chattel, including 
the immediate transferee, makes a use of the chattel entirely 
inconsistent with the terms of the loan or bailment at will, or 
where the visitor or user faces a prohibition against his entry 
or use of the chattel by the person in control or legal possession, 
it will be open to such person to contend he is a trespasser and 
liability towards him will be adjusted accordingly.’ 


Toe KIND or DEFECTS FOR WHICH LIABILITY IS TO BE IMPOSED 


The final problem on which one could wish for some guidance or 
opinion from the Committee and which, in the present state of 
the authorities, remains uncertain enough to merit express treat- 
ment, is whether the liability of the occupier relates only to 
structural defects, that is to say defects in the physical condition 
of the premises, or whether it extends to all foreseeable dangers 
to the person or property of the lawful visitor. In Cow v. Coulson, 
Bankes L.J. stated ‘‘ It seems to me obvious that the duty . . . is 
not only confined to the state of the premises, using that expression 
as extending to the structure merely. The duty must to some 
extent extend to the performance given in the structure, because 
the performance may be of such a kind as to render the structure 
an unsafe place to be in whilst the performance is going on... .’’ * 
This reasoning has been extended to places where the premises 
e 
13 This would leave a court open to take the line of reasoning used in the O.A. 
in Twine v. Bean's Express, 175 L.T. 181. See a critical discussion of this 
reasoning ın its relevance to employer's lability by Newark (1954) 17 M.L.R. 
p. 102. The American Restatement, Torts, Negligence, advocates precisely the 
same result in the Comment on s. 888 (e) Ambit of Liability. ‘* Except 
possibly . . . the one who supplies a chattel for another’s use 16 not subject 
for liability for bodily harm caused by its use by a third ete without the 
consent of him for whose use it is supplied. This is so although the chattel 
is of a sort notoriously likely to be so used. So, too, the supplier is not 
subject to liability for bodily harm caused by its use by a shird person who 
uses it even by the consent of him for whom it is supplied, if the supplier has 
no resson to expect that the third person will be permitted to use it. 


14 [1916] 2 K.B. 177 at p. 191, and see Lord Wright in Glasgow Corp. v. Muir 
[1943] A.C. 448 at p. 462. 
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were used as a motor-racing circuit,’® an ice-hockey rink,** or a 
golf course ‘7 and may on the facts be convincing enough. It is 
difficult, however, to resist posing the question why the duty of 
the occupier should not extend to guarding the lawful visitor 
against dangers which are not structural in any proper sense but 
arise from the intentional or negligent acts of persons upon the 
premises of whom (and of whose actions) the occupier knows or 
ought to know. 

It has been suggested that the duty of the occupier of premises 
is in effect a particular level or standard of the more general duty 
in Negligence, a ‘‘ subhead of the general doctrine of negligence.” 1$ 
If this is so there seems no logical reason to limit liability to 
structural defects, and even if not, there is no reason why the 
liability of the occupier should be so limited where treated as a 
distinct category in the law of Tort. If the liability extends to 
cover the bite of a watch-dog,’*® or the bites of verminous insects,” 
both cases of “‘ structural defects ° only by considerable distortion 
of language, it ought to extend to the acts or omissions of persons 
who cause injury to the lawful visitor which could be foreseen 
by the occupier. Let us suppose that the visitor to a large store 
is injured on an escalator by the tomfoolery of children using the 
escalator as a playground; provided the occupiers of the store 
ought to foresee the acts of these children as likely to cause injury 
to lawful visitors to the store, is there any real reason why 
liability should not exist in the same way as if the lawful visitor 
had tripped over a defective step on the escalator? In the recent 
case of Pearson v. Lambeth B. C.' a licensee to a public convenience 
was injured by striking his head on a grille which had been pulled 
from a recess so as partially to block the headway over the 
exit by mischievous children who had, to the knowledge of the 
defendants, played and tampered with this grille for a long period 
of time. The defendants, the licensors, were held liable; they 
knew that there was a physical object capable of being put into 
a dangerous condition by the acts of third persons whom the 
defendants should have foreseen as likely to act in this way, and 
therefore the defendants had ‘“‘ constructive knowledge ”’ of the 


15 Hall v. Brooklands [1988] 1 K.B. 205. 

16 Murray v. Harringay Arena [1951] 2 K.B. 529. 

17 Potter v. Carltsle and Cliftonville Golf Club [1980] N.I. 114. 

18 Per Lord Wright [1948] A.C. at p. 461. But see London Graving Dock v. 
Horton [1951] A.C., per Lord Normand, at p. 757, where the Donoghue v. 
Stevenson principle was ruled out as mapplicable and apparently viewed as an 
entirely separate principle; also per Lord MacDermott at pp. 7656-766 who 
clearly views the two principles as distinct and seems to exclude the negligence 
principle from any application ın these cases; also per Lord Reid at p. 778 
who suggests that the negligence principle 1s Limited to cases where the 
defendant parts ‘‘with control of a dangerous object,'’ a quite different 
situation from where the defendant is occupier of premises. 

19 Kavanagh v. Stokes [1942] I.R. 586 

20 Siloerman v. Imperial London Hotels (1927) 48 T.L.R. 260. 

1 [1950] 2 K.B. 858. See also Coates v. Rawtenstall Corp., 167 L.T. 415. 
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danger. With respect it is suggested that the real danger which 
the defendants ought to have foreseen lay in the actions of these 
mischievous children on their premises and, if this were recognised, 
there should be no need to elaborate on notions of constructive 
knowledge. Supposing the children in swinging from the grille 
had not moved the grille but caught the lawful visitor on the head 
with their boots; would this change in the facts really warrant 
the complete change of legal principle applicable to the case? Our 
own conclusion is that it were better to base the occupier’s liability 
more broadly than the courts at present seem prepared to do, and 
impose liability for all dangers on his premises which he ought 
reasonably to foresee. 

This is not to say that the occupier will be liable for all the 
acts of third persons which he might possibly anticipate, and it is 
not suggested, for example, that an occupier ought to be liable 
for the felonious acts of third persons unless they are so often 
committed on his premises, or are so obviously being committed 
on his premises that a duty arises towards the lawful visitor. In 
Tinsley v. Dudley? the plaintiff, a customer at a public-house, 
sought to recover from the landlord the value of a motor-cycle 
which the plaintiff had left in a covered yard on the premises 
marked ‘* garage,” and which had been stolen. The case was 
argued on the basis of the occupier’s duty towards his invitee, 
and the plaintiff failed to recover. Jenkins L.J. stated ‘* There is 
no warrant .. . for holding that an invitor, where the invitation 
extends to the goods as well as the person of the invitee, thereby 
by implication of law assumes a liability to protect the invitee 
and his goods not merely from physical dangers arising from defects 
in the premises, but from the risk of the goods being stolen by 
some third party.” ° This same decision could well have been 
reached on the argument that the felonious acts of unknown 
strangers, of whose existence on his premises the occupier could 
not reasonably be aware, were not foreseeable dangers which the 
occupier could reasonably foresee will cause damage to his lawful 
visitors. Yet if the vehicles disappeared from the garage week after 
week, and the occupier took no steps to prevent the thefts or 
warn visitors, one would suggest that he had failed in his duty 
towards such visitors. 

The dictum of Jenkins L.J. cited above would suggest that 
where the invitation extends to the goods of the lawful visitor there 
may well be a duty to the visitor in relation to that property. It is, 
however, by no means certain that the courts are prepared to 


2 [1951] 2 K.B. 18. The somewhat analogous case of De Yong v. Shenburn 
[1946] K.B. 227 was not argued on the basis of the occupier’s liability to his 
invitee or licensee. 

* [1951] 2 K.B. at p. 81. There may, of course, be an express or even implied 
contractual duty to keep a visitor’s goods safe. See Scarborough v. Cosgrove 
[1950] 2 K.B. 805 (CA). 
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extend the duty of the occupier to the protection of the property 
of the visitor from foreseeable damage, and again one could wish 
for some specific treatment of this problem by the Committee. 
The authorities suggest that liability is restricted to damage which 
is personal ‘‘or at most material injury which is incidental or 
ancillary to personal injury ” *; this is the view which the American 
Restatement also takes in stating the principles of liability for 
“ bodily harm.” It is worthwhile questioning a principle which 
makes so firm a distinction between a lawful visitor’s personal 
and proprietary interests. Where the lawful visitor wears his 
overcoat and is showered with paint, it would seem he can recover 
for his personal injuries and these “ ancillary ° damages to his 
property; on the other hand if he more politely leaves his overcoat 
in the cloakroom, and there during his absence it suffers a similar 
fate, he would not seem to be able to recover this damage under 
the principles of occupier’s lability. Why, one may ask, does 
not the duty of care owed by the occupier extend to the protection 
of any lawful interest of the visitor which he can foresee will 
be endangered on his premises? In effect, though the courts are 
unlikely to accept this analysis,° the decisions suggest that the 
occupier’s duty lies only in respect of the interest of the lawful 
visitor in his personal safety; this is only satisfactory where this 
is the only interest which the occupier can reasonably foresee as 
likely to be endangered on his premises, and it is otherwise 
illogical. Moreover, as will readily be appreciated, this question 
relates not to remoteness of damage, but to whether in the first 
case any duty is owed to the visitor to protect his property from 
harm. 

To couple both these problems in a single example, it is sub- 
mitted that where the occupier of a store allows that store to 
become a hive of pickpockets, remaining negligently indifferent to 
their activities, he ought to be liable for the pecuniary loss of his 
lawful visitors resulting from the acts of these third persons on 
the same basis as he would be liable for bodily injury caused 
by a trap on his stairway. To allow the occupier tartly to retort 


4 [1951] 2 K.B., per Evershed M.R., at p. 25. e 

5 There is some recognition of a theory of interests by Lord Wright in his article 
“ Re Polemis*’ (1951) 14 M.L.R. 898. And see E. Anthony Machin (1954) 
17 M.L.R. 405. Also American Restatement, Torts, s. 281, Comment (g). 

6 Tf the rules relating to occupier’s liability are a part of the law of negligence 
there ıs a further hazard to a claim of this nature in the obiter dicta of 
Asquith L.J. m Candler v. Crane Christmas [1951] 2 K.B. 164 at p. 189, 
which suggest that an action m negligence will not lie when the damage is 
not physical in its incidence to person or property (following Wrottesley J in 
Old Gate Estates v. Toplss, 161 L.T. 227). But apparently this hazard dis- 
appears when there 1s a contract between plaintiff and defendant: the plaintiff 
may then sue in negligence for damage which 1s pecuniary and caused by the 
negligent misstatement of the defendant. See Parsons and Way v. Waller 
[1865 C.P.L. 417. This seems almost a modern revival of the long discredited 
view that negligence will not le except upon proof of contract. 


CORRESPONDENCE 


The General Editor, The Modern Law Review. 


4th January 1956. 
Sir, 


I should be grateful for the opportunity to reply briefly to Professor 
Gower’s comments on my article on Houldsworth v. City of Glasgow Bank. 
May I begin by saying that in the last sentence of my article I rather over- 
stated my case- when I said that the House of Lords were fully conscious 
of the company’s separate legal personality; I should have said that Lords 
Cairns and Selborne were fully conscious of this. 

Professor Gower is quite correct when he says that, if my method of 
calculating the damages is applied to his hypothetical case, B, C and D 
would be no worse off if A were allowed to claim damages without rescinding 
than if he first rescinds and then claims damages. Professor Gower 13, 
however, under a misapprehension as to my argument. I did not say that 
the decision in Houwldsworth’s case was intended to protect the shareholders 
from being placed in a worse position than if Houldsworth had rescinded 
and then claimed damages, but that it was to protect them from a claim 

4, by Houldsworth that was inconsistent with his contract with his fellow 
shareholders. Taking the example given by Professor Gower when A, B, 
C and D subscribe for their shares they contract with each other that the 
met assets shall bè shared equally between them. ‘The consequence of A’s 
claim for damages for the fraud inducing his subscription would be to give 
A £2,500 of the £8,000 and the other three £1,883} each. If the contract 
is still subsisting when A makes his claim for damages, B, C and D can justi- 
fiably set up the defence that, although A agreed that he should only be 
entitled to one quarter, he is now saying that not merely at the very moment 
that they entered into this contract with him but by their very act in so doing 
they incurred a liability towards him, which sets at nought this agreement; 
to award A damages would be to allow him to break his agreement with 
them, and this the House of Lords would not sanction. Obviously, if A 
claims rescission as well as damages, this defence is not open to B, C and D 
for the contract no longer exists as far as A is concerned; in this case, 
therefore, A is able to obtain damages. I feel, therefore, that Professor 
Gower, whilst rebutting an argument which I did not advance, has failed 
to demonstrate the falsity of my explanation of the case. I also feel that 
Professor Gower has failed to answer the argument in the penultimate 
paragraph of my article. 

Professor Gower is, of course, entitled to his opinion that my explanation 
is unsatisfactory, though I may be pardoned for thinking, for the reasons 
indicated above, that he has not demolished my arguments at all. When, 
however, in the closing sentences of his Reply, he seeks to defend his own 
explanation of the case, I feel that he is putting himself into an impossible 
position. Whereas J regard the decision in Houldsworth’s case as fully 
justified, he has made it clear from the very start that he regards it as 
unsatisfactory, and once again in his Reply he stigmatizes the practical results 
of the case (under either explanation) as “absurd.” If he is convinced that 
his explanation is a sound one, then surely he must acknowledge that the 
decision itself is justified. He cannot “have it both ways.” 


Yours faithfully, 


J. A. Hornoay. 


: 185 
Vou. 19 18 


LEGISLATION 


Tue CoprrieatT BEL 


Tue Copyright Bill has passed through its various stages in the 
House of Lords, but this note cannot be anything more than 
tentative observations about a measure which beyond doubt will 
undergo material alteration on matters of cardinal importance in 
its remaining stages in the Lords and in its passage through the 
Commons. Much of what is mentioned here may, even before its 
publication, be of purely archaelogical interest, but there are 
circumstances relating to the introduction of the Bill and its present 
features which justify comment at this genitive stage, since there 
is much hard work which needs to be done if the Bill is even 
remotely to justify the high aspirations of its sponsors. 

The Bill had its second reading in the Lords on November 15, 
1955, and was introduced by the Lord Chancellor in a relatively 
brief speech which of necessity omitted reference to a great number 
of the novelties introduced by the Bill and a few of its revolutionary 
features. In his concluding peroration, however, Lord Kilmuir, 
normally an impassive and unemotional man, rose to unwonted 
eloquence when he said of the Bill— 

“It is important to authors and composers of music, and 

_ to innumerable other people to whom we owe immense pleasure 

in our lives. It is also important that a world which con- 
centrates of necessity so greatly on the destructive aspects of 
modern thought and invention shoyld turn occasionally to the 
side of intellectual achievement and the requirement to help 
those who contribute to the advance of the spiritual side of 
man.”’ 
These observations could fairly be calculated to raise high hopes 
in the breasts of authors and other creative workers. From Grub- 
street to the Athenaeum, there should have been a rubbing of 
hands in high glee—plainly there were good things to come. Alas, 
when the details of the Bill were unveiled, the terms in which it 
had been introduced by the Lord Chancellor looked very odd. I 
have read the Bill with care and it is not I think an exaggeration 
to say that on every single topic of consequence where the Bill 
introduces change in the existing law, it is a change adverse to 
the interests of the author, artist or the composer. This is not 
to say that some of the changes may not be desirable and expedient 
from a broader aspect than a sectional concern, but it is humbug 
to assert that the measure is in any sense a charter for the creative 
artist or was brought into existence from any wish to serve those 
interests. 
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These harsh observations do not lose sight of the fact that the 
introduction of the Bill will enable the two recent international 
Copyright Conventions, namely the Berne-Brussels Convention and 
the Universal Copyright Convention, to be ratified, with the most 
important consequence that, for the first time, copyright for British 
books is secured in the United States without compliance with any 
extra-territorial requirements—such as registration at Washington 
within any prescribed period. Under the Universal Copyright 
Convention, once it is ratified, all that will be necessary is for a 
symbol consisting of the letter ‘f C ” in a circle together with the 
name of the copyright proprietor and the year of the first publica- 
tion to be inserted in any book published in a Convention country 
and the requisite protection is secured. 

The advantages of adherence to the Conventions are real and 
important and bring to a final end an ugly chapter in international 
dealings at the expense of a group hitherto too defenceless to guard 
their interests. It is however the case that the benefits of both 
Conventions could have been secured without introducing any of 
the less desirable changes in the present Bill and certainly, since 
the Berne Convention is solely directed towards enhancing the 
rights and protection of authors, without affecting their position 
in the slightest. That the Government emphatically believes the 
contrary I do not however dispute. 

It is unnecessary to penetrate deep into the Bill to justify my 
strictures about its disregard of the interests of writers. It can 
be opened at random almost anywhere, and a choice illustration 
stares from the page. It is impossible within the scope of this 
note to seek to catalogue exhaustively all the instances, but some 
important ones furnish powerful examples :— 

In section 4 (2) (b) of the Bill (H.L. as amended in Committee) 
a literary or dramatic work commissioned by a newspaper or 
magazine now has its entire copyright, in the absence of agreement 
to the contrary, transferred away from the author subject to a 
most unsatisfactory qualification introduced in subsection (8) of 
the same section, whereby the newspaper is deemed to have cove- 
nanted with the author not to use or publish the work except in 
a newspaper or magazine. This qualification does not prevent the 
widespread syndication of the work without the payment of any 
extra fee. Furthermore, unless agreement can be reached between 
the copyright owner and the author, it will create a legal position 
in which all rights in the literary production can be completely 
petrified for an indefinite period. A similar provision was contained 
in the 1911 Act (section 5 (1) (6)) but operated only where the 
journalist concerned was in the employment of the newspaper or 
journal. 

For the ostensible (but unconvincing) reason that it is a 
‘mandatory pre-condition of ratifying the Brussels Convention, 


p 
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there have been swept away into the limbo three sensible 

provisions now contained in the 1911 Act. Moreover, their repeal 
is actuated by a belief on the part of the representatives of the 
Berne Union at Brussels that the existence of these provisions 
constituted an encroachment, on the absolute rights of authors, 
whereas in fact they constitute very real and valuable safeguards. 
The first two provisions are sections 8 and 5 (2) of the 1911 Act 
whereunder—notwithstanding that the term of copyright is for the 
life of the author and a period of fifty years after death—any 
publisher may publish a work after the expiration of twenty-five 
years from the death of the author, provided he gives the requisite 
notice and pays the appropriate royalty of ten per cent. in 
accordance with Board of Trade regulations. Moreover, as a com- 
plementary provision, an assignment by an author who is the first 
owner of the copyright cannot operate to vest in the assignee any 
rights beyond the expiration of twenty-five years. These provisions 
have a dual operation; the first and undoubtedly the lesser, that 
howsoever improvident the bargain which an author may have 
struck, he cannot put it out of his power to prevent some ultimate 
benefit coming to his estate at the tail-end of the copyright period 
if the work has achieved sufficient success. More important, how- 


“ever, it becomes impossible for a publisher to retain sole and 


monopoly rights in a book which may by then have veered towards 
becoming or have even become a classic. The public is at present 
assured that within a measurable period of the author’s death there 
is nothing to prevent the publication of a cheap edition in healthy 
competition between publishers. The abolition of these rights is 
unfortunate, particularly since the last possibility of defeating a 
monopoly protection, for what by any standard is a term of indecent 
length, is also intended to disappear with the repeal of section 4 
of the Copyright Act, 1911. This section enabled an application 
to be made to the Judicial Committee of the Privy Council at any 
time after the death of the author or composer to allow the re- 
publication of the work if it was alleged that the copyright owner 
was withholding the work from the public in a fashion injurious 
to the public interest. Resort had never been made to the section 
—doubtless because of the unsuitably portentous tribunal—but 
it served a moral purpose and, with its authority vested in some 
less august body, could usefully have remained alive. It is not 
possible in the short space available to discuss the evidence which 
(quite apart from Convention considerations) satisfied the Copyright 
Committee—whose recommendation is accepted by the Bill—that 
the protection of these sections had ceased to be necessary, but I 
hope that a fuller review of the matter may be possible in some 
later issue. It will suffice to say for the present that careful and 
informed representations to the Convention countries indicating 
the beneficent nature of these provisions and the fact that when 
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analysed they enure to the benefit rather than to the detriment 
of authors, ought to have secured their preservation within the 
framework of the Treaty. Moreover, it would have required only 
a minor amendment to all three sections, whereby they could be 
brought into effect only with the consent of the author’s personal 
representatives, to have brought them within the letter and the 
spirit of the Brussels Convention. 

It is paradoxical to find these sections booted out so uncere- 
moniously because of the scrupulous and commendable concern of 
the Government with strict adherence to their Convention obliga- 
tions, and to seek to reconcile this attitude with some of the later 
provisions which appear in the Bill. To take by way of example 
two instances only: Although I am not equipped to construe a 
Treaty Document, I would submit that the wording of Articles 11 
and 18 of the Brussels Convention furnish very tenuous Justification 
for the incorporation into the Bill of the elaborate machinery con- 
tained in Part IV (to which I refer in greater detail below) whereby 
a Performing Right Tribunal is established and clothed with powers 
for the grant of compulsory licences. It is even more difficult 
to see how the Convention obligations can easily be squared with, 
say, subsection (7) of section 6 of the Bill which has been unobtru- 
sively slipped in and contains an astonishing deviation from the 
normal principles of free contract. Under this section when anyone 
licenses a radio or television organisation to broadcast “‘ live” a 
literary dramatic or musical work in circumstances where the hcence 
gives no right to film it, the licensee corporation is now permitted, 
without any further consent from the copyright owner or any 
consultation on the methods used, to pre-film the work concerned. 
It is true that the film may be used only for the purpose of 
the original broadcast and must be destroyed within a perigd of 
twenty-eight days after it is made, but why it should be necessary 
to protect great organisations against their own improvidence in 
omitting to obtain any necessary rights or to bestow upon them 
rights which the author may well and reasonably not want them 
to have (since quite different production techniques are involved) 
passes credence, though it may perhaps be explained during the 
passage of the Bill. 

It is perhaps unfair to suggest that the matters that I regard 
as objectionable in the Bill will necessarily survive, since it makes 
its passage through the Lords and to the Commons canopied with a 
wealth of promises and half promises of changes both in principle 
and in drafting. The Government have so far displayed a 
reasonably accommodating attitude, and the major criticism of 
their conduct of the Bill on its way through the Lords is the total 
bankruptcy by the Government spokesman of any consistent 
principle to explain and determine the decision reached on many 
vital matters. The Bill has been shepherded through the House 
by a spokesman who despite brave efforts has been plainly ill at 
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ease with a highly technical subject, and time and time again 
amendments have been accepted from the floor or promised con- 
sideration, which brought about, or were designed to bring about, 
legislation differing sharply from the draftsman’s original intention. 

A good instance of this confusion is to be found in the evergreen 
controversy with regard to the rights of gramophone recording 
companies. Although in a distinctly improved form as to drafting 
and general operation, section 8 of the present Bill re-enacts the 
provisions of section 19 of the 1911 Act. By section 19, to the pro- 
found and reasonable astonishment of everyone who comes fresh to 
the subject of copyright law, a composer is put into the fantastic 
position that, if he has once licensed any work for recording by 
a British gramophone company, it may thereafter be recorded 
by all and sundry without any further consent from the composer 
and upon payment of a percentage on the sale price. The justifi- 
cation for this provision may have emerged in the debate in 1911 
but remains a matter of profound obscurity at the present day, 
and little light is thrown on the subject by a supposed explanatory 
paragraph (paragraph 80) of the Report of the Copyright Committee 
which in the following paragraph recommended that as this anomaly 
had been the law for the last forty years it would be a pity to 
change it now. This pitiful attitude towards its responsibilities 
by the Committee is now reflected in the Copyright Bill, but the 
Government is plainly halfhearted on the matter and has now 
responded to a vigorous challenge with a promise or semi-promise 
that a drafting change will be introduced into the section to deal 
with the case of a work of serious music so as to ensure that 
proper standards of orchestral performance and acoustics are main- 
tained. It is difficult to understand why a light musician, who 
might nevertheless set store by the quality of the recording, should 
not receive similar protection and one does not envy the task of 
the Parliamentary draftsman who is to implement this particular 
promise. 

A further grave confusion of policy arose in connection with 
the performing right in a gramophone record. It is common 
knowledge that the Act of 1911 was intended to furnish copyright 
protection in a gramophone record so as to prevent the record from 
being pirated by another company, but it was never intended that 
a performing right should be bestowed upon the gramophone 
companies so as to enable them to collect a fee, independently 
of the rights of any composers or musicians, in every instance 
when a gramophone record was played in public. In the year 1988, 
however, twenty-two years after the passing of the Act, in the 
now famous case of Gramophone Company Ltd. v. Carwardine & 
Co. [1984] 1 Ch. 450, a gramophone company successfully 
established that the rights bestowed under section 19 (1) of the 
1911 Act included a performing right, and not merely a right to 
prevent copying. In the next year a collecting society called 
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Phonographic Performance Ltd. was established to perform a role 
similar to that performed by the Performing Right Society for 
composers, and to collect the fees on behalf of the gramophone 
companies. It is generally agreed that the gramophone companies 
exploited to the full their providential success in the courts but 
nevertheless the Bill as originally presented contained no provision 
whatever for mitigating any hardships. However, following a strong 
assault, the Government have now agreed to amend the offending 
section by accepting the spirit of a very mild and innocuous amend- 
ment proposed by Lord Lucas whereby fees shall not be recoverable 
where the record is performed for the purpose of social amenities 
or otherwise than for profit. Again, it will be interesting to see 
what emerges on the redrafting, and in any event the gramophone 
companies are left pretty well in full possession of their unexpected 
windfall. 

It should be emphasised that although authors, etc., may 
cavil at the Bill, it was clearly designed as a Christmas gift 
for several other classes of the community. Publishers of 
course enjoy by way of a side wind the benefit of the repeal of 
the provisos to sections 8 and 5 of the Copyright Act to 
which I have referred above and indeed enjoy many other indirect 
little titbits throughout the Bill. For instance, the problem raised 
in the case of Jonathan Cape Ltd. v. Consolidated Press Lid. [1954] 
1 W.L.R. 1818, whether an exclusive licence to publish con- 
stitutes a sufficient assignment of copyright to justify a publisher 
in instituting proceedings without joining the copyright owner— 
an age-old matter of difficulty and interpretation—has now been 
resolved by section 88 (5) of the Bill. Here once again the un- 
fortunate author finds his legal intentions turned topsy turvy and 
“ any agreement in writing, signed by or on behalf of the owner 
of any copyright, whereby the owner purports to confer on another 
person an exclusive licence in respect of the copyright ° is now 
construed as a partial assignment of the copyright to that person. 
This is indeed convenient for publishers but may well be open 
to objection on the part of authors who may desire to regulate 
the circumstances in which proceedings are taken in respect of 
their works. In addition, it is by no means easy to understand 
the effect of this section where for any reason a licence has to 
be implied and the owner cannot be said “‘ to purport to confer.”’ 
Time will no doubt tell. Similarly, minor prizes are bestowed on 
the B.B.C. and the I.T.A. and the programme contractors under 
the I.T.A. A new right is created, as originally intended by the 
ill-fated Copyright and Television Exhibiting Right Bull, to protect 
both sound and television broadcasts against the presentation in 
public of television programmes, other than as regulated by the 
owners of the programme, against re-broadcasting by a competitor, 
and against recording for commercial purposes. There is room 
for controversy here as to the appropriate recipient of this new 
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right. The principal intention of the section is to deal with the 
question of public sporting events, but both the Copyright Com- 
mittee and the Government have decided that the rights should 
be vested in the B.B.C. or the I.T.A. and not in the sporting 
promoters. The explanation of this decision was the reasonable 
one that otherwise “‘there would grow up round the public per- 
formances of television a thick hedge of licences which would be 
required from many ocean of copyright owners (as well as 
from individuals) . 

The film Bde too, is not neglected by the Bill. Section 18 
contains a disarmingly simple provision creating for the first time 
a separate copyright in cinematograph films. The industry was 
not, however, at the outset very pleased with its Christmas gift 
since the duration of the copyright was first fixed at twenty-five 
years. However, possibly unlike the authors, it can marshal 
powerful voices and in no time at all an amendment had been’ 
accepted extending the term to fifty years. In that connection 
it is of some.interest to observe the arguments which persuaded 
the Copyright Committee to recommend a term of twenty-five 
years, which were briefly that no manufactured product enjoyed 
a term of protection of copyright length, and that a film was to 
be regarded as equivalent to a A REEE product. Shades of 
Chaplin; shades of Clair! 

I have already referred above to the establishment of the 
Performing Right Tribunal which is invested with the function of 
determining “ disputes arising between licensing bodies and persons 
requiring licences, or organisations claiming to be representative 
of such persons.” The provisions are set out in several lengthy 
sections of the Bill, and since it is reasonable to expect that there 
will be drastic amendments, at least in the drafting, no particularly 
useful purpose would be served by detailed comment. The object 
of these provisions is salutary, since the licence-issuing bodies, such 
as the Performing Right Society—controlling as they do virtually 
all copyright music—could, if so minded, exercise a complete dic- 
tatorship in these fields. It is fair to the Performing Right Society 
at least to say that the discharge of its complicated and important 
duties has met with little gr no criticism and with much commenda- 
tion, but this is by no means true of the other collecting societies, 
and some curb on these powers is now needed having regard to 
the enormously increasing field of mechanisation in music. 

Lastly there is a quaint little benefit conferred on the tortfeasor. 
Section 18 (8) (b) now provides that the plaintiff shall not be 
entitled to any damages or an account of profits if, ‘ where the 
articles converted or detained were infringing copies, the defendant 
believed, and had reasonable grounds for believing, that they were 
not infringing copies.” This provision makes more important 
alterations to the remedies available than at first sight would 
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appear to be the case. Under the present law, to obtain protec- 
tion a defendant needs to prove that he is unaware that copyright 
exists in the work—manifestly a matter of the greatest difficulty. 
There is, however, a very wide distinction between ignorance that 
& copyright exists and ignorance that the copies being sold are 
an infringement. This is a provision which should be reviewed 
with very great care by the Commons, since although the onus 
of proof is upon the defendant there have been very many cases 
where damages have legitimately been awarded in the past which 
will now come under the umbrella of this section. 

This note covers some of the major provisions of an important 
piece of social legislation. The note has an admitted and palpable 
bias in favour of the writer and artist whose interests have not 
been well served by the Bill. It is to be hoped that a vigorous 
corrective will be administered in the Commons, and that when 
the Bill is ultimately enacted it will come at least within reach 
of the Lord Chancellor’s oratorical flight. 

A. GOODMAN. 


NOTES OF CASES 


Taz NEED To Dmect on BURDEN oF PRoor 

Tue traditional direction to the jury in criminal trials—*’ The 
prosecution must satisfy you beyond reasonable doubt ’’—had this 
to commend it: in a few words, the jury were told (a) where lay 
the burden of proof (‘‘ The prosecution must satisfy you’’) and 
(b) that the burden was a heavy one (‘* beyond reasonable doubt ’’). 
In the case of Summers,' Lord Goddard C.J. deprecated the use: 
of the ‘‘ reasonable doubt ’’ formula and suggested instead that 
juries be told to convict only if the evidence “ satisfies them so 
that they can feel sure ” or simply that they must °* be satisfled.’’ 
So far as the first of these two suggestions is concerned, there 
is little room for objection, for both elements of onus (“‘ satisfies ’’) 
and quantum (‘so that they feel sure’’) are maintained, if on 
a slightly less favourable note for the prisoner. The second 
suggestion, however—merely ‘be satisfied ’’—seems clearly inade- 
quate: ‘‘ satisfied ’? can refer either to burden or quantum, but it 
cannot clearly refer to both. One element of the full direction may 
be lost—if it refers to burden, there is no direction on standard of 
proof; if to quantum, not only is there no direction on burden, 
but the word fails to indicate the special standard required in 
criminal trials. ; 

A series of cases followed Summers which clearly reflected the 
uncertainty produced by this decision.* In the latest of these, 
Hepworth and Fearnley [1955] 2 Q.B. 600, the Court of Criminal 
Appeal quashed the conviction of two men for receiving after a 
trial in which the judge had merely directed the jury that they 
had to ‘‘be satisfied’? of the elements constituting the offence. 
The Court of Criminal Appeal held that for an offence such as 
this, receiving, “‘ be satisfied’? alone was not enough. 

In giving the judgment of the court, Lord Goddard, while 
stating that he might have misled courts by what he said in . 
Summers, nonetheless adhered to his opinion regarding ‘f reasonable 
doubt.” However, later in his judgment, the Lord Chief Justice 
apparently restored the traditional formula to favour when he said: 
“ One would be on safe ground if one said in a criminal case to 
a jury ‘ You must be satisfied beyond reasonable doubt.’ ’’ Lord 
Goddard continued: ‘‘ One could also say—‘ you, the jury, must 
be completely satisfied’ or better still ‘ you must feel sure of the 
prisoner’s guilt.’ ”’ 

1 (1952) 36 Cr.App.R. 14. ' 
3 See Glanville Wuliams, ‘‘ The Direction to the Jury on Burden of Proof” 


1955] Crm.L.R. 464. 
3 See cases collected ın article referred to ın note 2. 
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What then of “be satisfied” simpliciter? Although its use 
resulted in the quashing of convictions in this appeal, it seems 
that it may be a proper direction in some cases, despite the fore- 
going and other criticisms. ‘*‘It may be,” said Lord Goddard, 
“that, in some cases, the word ‘satisfied’ is enough.” It is 
submitted with respect that, quite apart from any other grounds 
of invalidity, a direction which may be proper in some cases only, 
which cases are unspecified and probably unpredictable on any 
a priori principles, is valueless in the criminal law. To the further 
objection that the direction ‘“‘ be satisfied °? only lays down the 
same standard of proof as in a civil case, the Lord Chief Justice 
replied: ‘‘I confess that I have had some difficulty in under- 
standing how there are or can be two standards.” But that there 
are two standards seems clearly to be the law in view of decisions 
in the House of Lords,* Privy Council,“ Court of Criminal Appeal ° 
and almost’ every other reported decision touching on the matter. 

While it is clear that the validity of any direction to a jury 
should not depend upon the ritual use of set expressions or words,’ 
nonetheless words of a particular mould are required in order to 
convey to the jury those rules generally understood to be basic 
tenets of English criminal law. It is surely preferable to use well- 
tried expressions which impress those rules on the mind of the 
jury than search after others which may or may not do so. The 
** beyond reasonable doubt’? formula as traditionally used does 
at least stress both requirements of onus and quantum and its 
readmission into the fold is to be welcomed °; the same value does 
not, unfortunately, attach to “‘ be satisfied,” and it would be safer 
to avoid any reliance upon it. 

Another aspect of the decision in Hepworth calls for comment. 
It has already been indicated that the trial judge failed to give 
any direction that the onus of proof was on the prosecution. 
Dealing with this, Lord Goddard used expressions which are 
obviously open to the construction that it may not be necessary 
in every case to direct the jury on the prosecution’s burden. “‘ It is 
always desirable ° that a Jury should be told that the burden of 
proof is on the prosecution.”’ & . . . it is desirable ° that they 
‘should be told that it is for the prosecution to prove their case. 
It is also most desirable 1° that emphasig should be laid upon that 
in a receiving case. In such a case, it is generally desirable,” 
although there may be circumstances in the particular case which 
would not render it necessary, to remind the jury first...” 
(Then followed the usual direction in receiving cases.) 


4 Preston-Jones v. Preston-Jones pee A.C. 891. 

5 Sodeman v. R. [19386] 2 All E. 

6 Carr-Briant’ (1948) 29 Cr.App.R. 76; Cohen [1951] 2 T.L.R. 402, at p. 404. 

T See exceptions mentioned in Glanville Willams’ article, supra. 

8 Kritz [1950] 1 K.B. 82 and Hepworth, p. 603. 

° After having been “ finally esreblenes in Manoint [1942] A.C. 1, per 
Viscount Simon. 10 My italics. 
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These dicta raise a question of considerable importance—is 
direction on onus necessary and essential or merely “‘ desirable ’’? 
If not necessary in some cases, how are those cases to be distin- 
guished and classified? The apparent strength of the prosecution’s 
case, the gravity or complexity of the offence charged, the intelli- 
gence of the Jury summoned, the prevailing local crimes with whose 
elements the jury will be familiar, or what? 


It is submitted, with respect, that the need for a proper 
direction to the jury cannot in any case be dispensed with on 
grounds such as these or, indeed, on any others. It may be that 
a judge need not direct on every issue of fact in the case '? but 
even as regards fact the, jury is entitled to have the assistance 
of the judge ° and failure adequately to put the defence to the 
jury is frequently a ground for quashing convictions.’ A fortiori, 
it would seem that in regard to law, the particular province of 
the judge, a full direction is essential. There is abundant authority 
to that effect. In Taylor,’ for example, it was said *‘ This court 
has repeatedly drawn attention to the fundamental rule that juries 
are entitled to complete directions from the presiding judge on 
the law bearing on the case being tried.” From time to time 
the Court of Criminal Appeal has strongly condemned a summing- 
up where no '* or an inadequate }" or a wrong '* direction has been 
given. Indeed, in Woolmington’s case, the House of Lords seems 
to have taken it for granted that a full direcfion on onus is 
necessary: ‘‘ Juries are always told that, if conviction there is 
to be, the prosecution must prove the case beyond reasonable 
doubt.” 1° 


Authority to the contrary is meagre in the extreme. The 
strongest would appear to be Smith,?° in which case Channell J. 
said: “‘It is not an invariable rule that juries must be told to 
give the prisoner the benefit of the doubt. In many cases it may 
be quite right to assume that they know that. They are told 
it over and over again by counsel, and a jury who try more than 
one case are usually told it several times by the judge.” ! An 
extraordinary case supporting the view of Channell J. appears to 


11 Hepworth, at p. 602. 5 

12 Lovett and Flint (1921) 16 Cr.App.R. 41. 

18 Minch (1916) 12 Cr.App.R. 77; Bundy (1910) 5 Cr.App.R. 270. 

14 See, ¢.g.. cases in note 18. 

16 (1921) 16 Cr.App.R. 4. 

16 Burton (1922) 17 Cr.App.R. 5; Anderson (1924) 21 Cr.App.R. 188; Seckree 
(1915) 11 Cr.App.R. 245. 

17 Davidson (1927) 20 Cr.App.R. 66. 

18 Thomas (1922) 17 Cr.App.R. 84; Brain (1918) 18 Cr.App.R. 197. 

19 [1985] A.C. 462. 

20 (1909) 3 Cr.App.R. 92. 

1 Lawrence v. R. [1983] A.C. 699, to some extent agrees that it may not be 
necessary to direct where both counsel have stressed the burden and have 
agreed on the issues. Apart from thia uncertain qualification, the case supports 
the view contended for in this note. 
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be that of Newman? in which no direction at all, on fact or law, 
was given by the trial judge. Ridley J., giving the judgment of 
the Court of Criminal Appeal, dismissed the appeal saying: “It 
was a very plain case and it cannot be said to have contained 
any complication that made it necessary to point out the law 
to the jury; everybody knows what stealing is and what is receiving 
with guilty knowledge.’’ 

These cases are plainly poor material from which to challenge 
the true principle. It is not unknown for judges to misapprehend 
the law relating to the offences mentioned and the onus of proof 
generally °; to endow lay juries with omniscience in this respect 
is perhaps raising their stock a little high. That the contrary 18 
the case was pointed out by Avory J. in Lewis*: “the jury not 
unnaturally are apt to think that when a defendant goes into the 
witness-box, the burden is on him to satisfy them of his innocence.” 
So far as Newman’s case is concerned, the Court of Criminal Appeal 
in Burrell’ considered the decision ‘‘ remarkable ’’ and preferred 
to regard it as ‘a misprint ” ! 

The better view, it is submitted, was laid down by Lord 
Hewart C.J. on the appeal in Rees.* At the trial, the judge omitted 
to direct the jury on onus of proof. ‘It is all important,” said 
Lord Hewart, ‘that this caution should appear, either expressly 
or by necessary implication, in every judicial summing-up.’ There 
is therefore a fatal flaw and the verdict cannot stand.” ° 

In memorable words Lord Sankey once stressed that ‘“‘ the 
principle that the prosecution must prove the guilt of the prisoner 
is part of the common law of England and no attempt to whittle 
it down can be entertained.’?* It is not suggested that the dicta 
in Hepworth in any way constituted such an attempt, but it is 
submitted that a failure to maintain to the full these basic precepts 
cannot but do similar harm to the whole structure of the criminal 
law. At the present day, a number of factors combine to threaten 
this structure—for example, modern forms of communication fre- 
quently ensure that juries commence the trial of a prisoner with 
the prosecution’s case already firmly fixed in their mind. Now 
more than ever, it seems, the rights of an accused person should 
be maintained at their highest. ‘‘ Every citizen has an interest in 


2 Reported on appeal in (1918) 9 Cr.App.R. 184. The headnote contains the 
astomshing rubric: ‘‘In æ simple case the judge ıs entitled to ask the jury 
whether they will dispense with the summing-up "'! 

3 e.g., Dames (1918) 8 Cr.App.R. 211; Brain (supra); Lewis (1919) 14 Cr.App.R. 
83; and others. 

4 Supra, at p. 84. 

5 (1935) 25 br App.R. 116. 

€ (1928) 21 Cr.App.R. 86. 

7 My italics. 

8 See also Hayton (1925) 18 Cr.App.R. 169. Putland and Sorrell (1945) 81 
Cr.App.R. 27. ‘‘It 18 always necessary for the peeing 1008: to... warn 
the jury that upon the whole matter the onus is still upon the prosecution .. ."'; 

6T Hamphrey J. at p. 88. 

9 Woolmington, supra. 
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seeing that persons are not convicted of crimes and do not forfeit 
life or liberty except when tried under the safeguards so carefully 
provided by the law.” 1° That these safeguards include the need 
for a full and correct direction to the jury on burden of proof 
cannot be doubted. 

W. E. Denny. 


MASTER AND SERVANT 


In O’Reilly v. Imperial Chemical Industries, Ltd.! the Court of 
Appeal (Singleton, Jenkins and Parker L.JJ -) reversed the decision 
of Oliver J.? The plaintiff was a lorry driver, employed by British 
Road Services. For many years he had been loaned with his lorry 
to the defendants. The practice was that the plaintiff took out 
his lorry in the morning from the B.R.S. depot and returned it 
there at the end of his working day; but throughout his working 
hours he acted under the instructions of the defendants for whom 
he loaded, transported and unloaded goods. B.R.S. paid his 
wages and reserved the right to dismiss him. He was injured when 
using defective and inadequate unloading mechanism supplied by 
the defendants. 

Oliver J. had felt himself pressed by the authority of London 
Graving Dock Co., Ltd. v. Horton,? under which principle the 
plaintiff might be classed as a mere invitee of the defendants. If 
this were so the action would fail, since is was admitted that the 
plaintiff was aware of the dangers of the unloading mechanism. 
The learned judge, however, decided that the case could be dis- 
tinguished from Horton’s case on the ground that the protracted 
duration of the plaintiff’s relationship with the defendants made 
him more than an invitee. He held that the defendants stood to 
the plaintiff in the position of ‘‘ quasi-employers ” + and he accord- 
ingly found for the plaintiff. 

The Court of Appeal reversed this decision, taking the view that 
the plaintiff was a mere invitee. They felt that the strict burden 
of proof demanded by the House of Lords in Mersey Docks and 
Harbour Board v. Cogging and Griffith Ltd.* in order to shift the 
responsibility from the general employers to the temporary ones 
was not satisfied. The plaintiff was given the exhilarating advice 
that he might ‘‘ yet have a perfectly good claim against British 
Road Services.” $ 


10 Lee Kun (1915) 11 er ee 298, per Lord Reading C.J., at p. 800. 

1 [1955] 1 W.L.R. 1155; [1955] 8 AU E.R. 8832. 

2 [1955] 1 W.L.R. 889; [1955] 2 All E.R. 567. Noted by the present writer, 
(1955) 18 M.L.R. 499. 

3 [1951] A.O. 787; [1951] 2 All E.R. 1. 

4 [1955] 2 All E.R., at p. 570 F. 

5 [1947] A.C. 1; [1946] 2 All E.R. 345. 

6 Per Parker L.J. [1955] 8 AN E.R., at p. 388 A. 
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The crucial difference between Oliver J. and the Court of Appeal 
seems to have been on the plaintiff’s ability to refuse the system 
of working offered by the defendants. Parker L.J., in order to 
show that the plaintiff was not under the defendants’ detailed 
control, made much of the point that the plaintiff had admitted 
in evidence that he could have refused to work a dangerous system 
of unloading. But to this argument Oliver J. had surely already 
provided the answer, when he said that the plaintiff could have 
refused dangerous orders whether issued by the defendants or his 
general employers.” 

It seems necessary to say that the Court of Appeal in this 
case was so unhealthily mesmerised by the master and servant 
relationship that they ignored the realities of the situation. The 
distressing aspects of the decision can best be seen by supposing 
that the plaintiff had been working with one of the defendants’ 
own servants. If they had both been injured it would seem that 
I.C.1.’3 own servant would recover, while the plaintiff’s action 
would fail. This peculiar outcome could only be justified if in 
fact the plaintiff (not generally speaking, but while doing the 
act of unloading) stood towards I.C.I. in some position basically 
different from that of their own servant. But the fact is that the 
same pressures, namely fear of holding work up, fear of incurring 
displeasure, perhaps ultimately of dismissal, would operate both on 
the plaintiff and on I.C.I.’s own servant in causing them to carry 
out a dangerous task.’ 

This basic identity the Court of Appeal most lamentably failed 
to perceive. The decision proceeds on the dullest of mechanical 
tests—either the plaintiff is a servant (if so he wins), or he is an 
invitee (if so he loses). And the criticism is that these legal 
categories no longer adequately reflect the state of industrial 
organisation. 

The decision also contains the expression of a heresy which 
should long since be dead. This is to be found in the judgment of 
Jenkins L.J. where he suggests that the action failed because of the 
absence of a contractual relationship between the defendants and 
the plaintiff. But, as Lord Atkin demonstrated in Donoghue v. 
Stevenson,’® the absence of a contractual relationship need not 
exclude liability in tort. i 

In their judgments the Court of Appeal regretted that the 
attention of Oliver J. had not been drawn to the Mersey Docks 


7 [1955] 2 All E.R., at p. 569 F. 

8 This point was well made by Oliver J. who said, at p. 569 I: ‘‘ Just as they 
[the defendants] were in control of the loading, so they were in contro! of the 
unloading, except thet the plaintiff could have said: ‘I am not going to use 
that machine. I am going to take my load back home to Kearsley,’ which 
was about fifty miles away. Had the plaintiff done so, he would have wasted 
the day, and would probably have been dismissed when he got there for not 
doing what the defendants had told him to do.” 

9 t1958] 8 All E.R., at p. 388 C. 

10 [1982] A.C. 562. 
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and Harbour Board case. But it is equally regrettable that the 
attention of the Court of Appeal was not drawn to the judgment, 
in Denham v. Midland Employers’ Mutual Assurance Ltd.,! of 
Denning L.J., where dicta ingsupport of Oliver J.’s argument are 
to be found. A more fantastic omission is the failure to refer in 
the judgments to Garrard v. A. E. Southey and Co., etc.,!2 where, 
on what might seem to be weaker facts on the plaintiff’s side, 
Parker J. (as he then was) found the temporary employers liable. 
It seems that in O’Reilly’s case the matter did not appear to 
Parker L.J. as it appears to have appeared to him in Garrard’s 
case. 


G. B. J. Huaues. 


THe CUSTODY, MAINTENANCE AND EDUCATION OF CHILDREN ` 


Galloway v. Galloway + may well become a classic example of the 
development of English law. Superficially it appears to concern 
the construction of a statute; in fact the decision of a bare majority 
of the House of Lords, and its background, illustrate the play 
of strong but largely submerged forces. i r 

There can be little doubt that justice and wisdom, as wel 
as logic, support the decision of three members of the House of 
Lords? that a provision that the court may make orders for the 
custody, maintenance and education of ‘‘ children the marriage of 
whose parents is the subject of the proceedings ” enables the court 
to make such orders on the basis of parentage and not legitimacy. 
But the path to this decision was long and costly, and victory was 
@ very near thing. 

The story starts in 1857 when section 85 of the Divorce and 
Matrimonial Causes Act provided that “‘in a suit or other pro- 
ceeding for obtaining judicial separation or a decree of nullity of 
marriage and any petition for dissolving a marriage the court 
may from time to time, before making its final decrge, make such 
interim orders, and may make such provision in ‘the final decree 
as it may deem just and proper with respect to the custody, main- 
tenance and education of the children the marriage of whose parents 
is the subject of such suit or other proceeding and may, if it 
shall think fit, direct proper proceedings to be taken for placing 
such children under the protection of the Court of Chancery.”’ 
Parliamentary draftsmen have modified over the years some of the 
language of their predecessors of nearly a hundred years ago, but 


11 [1955] 3 W.L.R. 84; [1965] 2 All E.R. 661. Noted by the present writer, 
(1955) 18 M.L.R. 497. 

12 [1952] 2 Q B. 174; [1952] 1 All E.R. 697. 

1 [1955] 3 W.L.R. 728. 

2 Lord Osksey, Lord Radcliffe and Lord Tucker. Lord Simonds and Lord- 
Cohen dissented. ` 
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the same intention is expressed more crisply in the Matrimonial 
Causes Act, 1950, s. 26 (1), in the words: ‘‘In any proceedings 
for divorce or nullity of marriage or judicial separation, the court 
may from time to time, either before or by or after the final decree, 
make such provision as appears just with respect to the custody, 
maintenance and education of the children the marriage of whose 
parents is the subject of the proceedings, or, if it thinks fit, direct 
proper proceedings to be taken for placing the children under the 
protection of the court.’’ 

Following a decision of Barnard J. in 1951,* the Court of Appeal 
had twice recently held* that this wording did not permit the 
court, in matrimonial proceedings between H and W, to make 
orders for the custody, maintenance or education of their children 
born at a time§when either H or W was married to a third person, 
unless the prodeedings between the parents were for nullity of their 
marriage.’ It is the dissenting opinions of Denning ‘ and Singleton ’ 
L.JJ. that have now prevailed in the House of Lords. Thus 
Lord Tucker explicitly accepted the view of Denning L.J. that 
the language adopted by Parliament substituted the test of parent- 


- hood for that of legitimacy, and Lord Radcliffe leaned on the 


reasoning of both Denning and Singleton L.JJ. when he said ê 
that if the rule as to the prima facie meaning of “ children ”’ is 
‘displaced in this subsection,® ‘fit is displaced for good, and that 
it cannot be allowed to come back, as it were, for a second bite, 
by confining the illegitimate children contemplated to those born 
after an ostensible but void ceremony of marriage.” He added: 
“ I do not think that it is a right application of the rule of con- 
struction to read the word as extending to illegitimate children, 
but only to as few of them as possible.”’ 

Underlying the arguments on the construction of words lies 
the fundamental fact that some members of the Bench, cautiously 
but now discernibly, are showing an appreciation of the important 
part they can play in safeguarding the welfare of children whose 
natural guardians may be unmindful of their responsibilities to 
them, whether because they are preoccupied with asserting their 
matrimonial or parental rights, or for other reasons.’® It is to be 


3 In Harrnson v. Harrvson [1951] P. 476. 

Packer v. Packer [1954] P. 15, where the court of Denning and Morris L.JJ. 
was equally divided, so that the decision of the Special Commissioner at first 
instance, following Harrison v. Harrison, supra, was upheld, and Galloway 
vy. Galloway [1954] P. 812, where Singleton L.J. dissented from Jenkins and 
Hodson L JJ. 

Langworthy v. Langworthy (1886) 11 P.D. 85 C.A. and see Bryant v. Bryant 
[1955] P. 164, C.A. 

[1954] P. 15, 21. - 

[1954] P. 136. 

At p. 738. 

Ses note 6, supra. 

Such considerations surely underlie the recent assertion by the courts of the 
deserted wife’s equity to remain in the matrimonial home, and the fact that 
such equity has to be established in the right of the wife and not that of the 
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hoped that this development will serve to crystallise and strengthen 
a growing public awareness that parents have duties towards the 
children for whose existence they are responsible, which may be 
more important to society even than their own rights over them.” 

The real point about the wording which the House of Lords 
has now so rightly interpreted is that it is out of place in an 
Act primarily concerned with Matrimonial Causes. A better setting 
would be in a statute devoted to the interests and welfare of 
children and young persons. 

O. M. STONE. 


WHITHER THE Law oF ADOPTION? 


Any review of the principles of the laws of adoption in the various 
countries of the world will serve to demonstrate how widely differing 
are the aims, approaches and methods employed. But if one 
matter is clear it is that there are two kinds of adoption: the 
dynastic (to provide an heir) and the philanthropic (to give the 
child a family—importing as an ancillary objective the notion of 
the family being given a child for the amelioration of the family 
life rather than due to any concept of the perpetuation of kinship). 

The Adoption Act, 1950, which consolidated the previous enact- 
ments,' placed English law with minor reservations in the latter 
category. The attitude of the courts, therefore, on problems 
before them have special significance since their decisions can do 
much to advance or retard the progress towards a model law of 
adoption. In Re M (an infant),*? the Court of Appeal, without 
dilating upon the policy of the Act, handed down a decision in 
keeping with this theme, whereas Karminski J. in Best v. Best,* 
whilst declaring his acceptance of the view that the general tenor 
of the Act was to put adopted children as nearly as possible in 


children arises from the caution with which even the most daring of judges 
are prepared to develop the law. 

11 Thus Lord Simonds, in his dissenting judgment, asked rhetorically at p. 728: 
“ Is the mother to have less than ie ormer rights to the custody of her 
natural child? Is the mam whom she has married and alleges to be its 
father to be subject to new liabilities? Is he, when the years have passed 
and he has by his generous treatment of the mother’s illegitimate child as 
his own lent colour to the allegation of his paternity, to be the victim of 
claims which he cannot then disprove? "' 

1 Adoption of Children Act, 1926; a similar Act was passed in 1980 applicable 
to Scotland; the Adoption of Children (Regulation) Act, 1939, dealing with 
adoption societies and agencies; Adoption of Children Act, 1949. 

2 Not until the 1949 Act were succession rights given to adopted children of 
property from the adoptive parents. Even then pre-adoption order settlements 
inter vivos or wills executed prior to January 1, 1950, were excluded unless 
a contrary intention could be inferred. See ss. 18 and 14 and pars. 4 of 
the 5th Schedule; also Re Gilpin [1954] Ch. 1. See generally Kennedy, ** The 
Legal Effects of Adoption,” 83 Canadian Bar Review 751 at pp. 885 et seq. 

3 [1955] 2 Q.B. 479. 

4 [1955] 8 W.L.R. 385; [1955] 2 All E.R. 889. 
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the position of children of the marriage, was unable—inevitably, 
it is submitted—to decide the case before him in accordance with 
those convictions. 

In Re M (an infant), the court was asked to decide the 
short point whether a putative father was a ‘‘ parent ” within the 
meaning of that word in section 2 (4) (a) of the Act in connection 
with the necessity of obtaining a “‘ parent’s ’’ consent to an adop- 
tion order,® the Act being silent as to the definition °; hitherto 
the practice of the varying courts possessing adoption jurisdiction 
appeared to vary.” The court held that a putative father was 
not such a * parent ” as to make it necessary to obtain his consent 
to the adoption except in the cases where he was “‘ liable by virtue 
of an order or agreement to contribute to the maintenance of the 
infant.’?* This decision, which will prevent putative fathers from 
obstructing the making of an order,’ gives rise to the problem of 
the case where the putative father is maintaining or helping to 
maintain the child other than by virtue of an order or an agreement. 
In such a case consideration must be given as to whether a putative 
father who provides maintenance should not be allowed some say 
as to the desirability of the making of an adoption order.** The 


5 The argument on behalf of the putative father was formidable, see Birkett 

L.J. (p. 491) and Romer L J. (p. 498). 

s. 59 of the Children Act, 1948, defines a ‘' parent,’ in the course of which 

the putative father is expressly excluded. 

7 During the course of the hearmg Romer L.J. commented: ‘'I have a notion 

thet in the London area the natural father, 1f known, is always approached 

as a matter of procedure,’’ The Times, June 28, 1955. Bee also Harman J. 

in Re A (an infant) [1955] 2 All E.R. 202 at p. 205, asterisked footnote and 

(1955) 18 M..R. 490, note 4. Cf. the view of he Report of the Departmental 

Committee on the Adoption of Children, Cmd. 9248, para. 108, p. 26. For 

a review of the Commuttee’s recommendations, see (1955) 18 MLR. 274. 

See also R. v. Leeds City Justices, ex p. Gilmartin (1951) 1 C.L.C. 

4853, where although the facts appear equivocal, an order of certiorari was 

granted to quash an adoption order where the father (stc) was not given 

notice and therefore did not consent. On the quashing of an adoption order, 
see Walters v. Phillips [1955] 8 D.L.R. 840. If, before the making of the 
order, the putative father marries the mother thereby legitymating the child, 
his consent wil probably be necessary even though ie mother had given her 
consent and had not withdrawn it, see Re LeSteur [1951] 2 D.L.R. 775, on 

a similar provision in the Ontario Adoption Act. Also Re G., G. et Us. v. 

C. et Ux. [1951] 8 D.L.R. 188, where the provision of the British Columbian 

Adoption Act excluded the putative father in the list of persons requiring 

consent to be sought. See also A v. C-3 [1958] A.L.R. 943; A v. C-9 (No. 2) 

[1055] A.L.R. 979. 

s. 2 (4) (a). Cf. s. 2 (8) of the 1926 Act which was phrased more generally 

to the effect that his consent was required if he was liable ‘‘ to contribute 

to the support of the infant.” Quaere also the position of a step-father who 
has voluntarily contributed towards the child’s maintenance. 

9 See L v. M and another (1956) 102 J.P. 26 where, however, the father was 
its natural father but the facts of which illustrate the pomt. See also the 
restricted interpretation given to ‘‘ unreasonable withholding of consent ° in 
e 8 (1) (c), (1958) 16 M.L.R. 225. See also W and another v. D and another, 
The Times, December 20, 1955. 

9% The New Zealand courts experienced a simular difficulty, Mark v. Goulding 
[1947] N.Z.L.R. 888. By s. 26 (1) (a), (2) of the Statutes Amendment Act, 
1947, it was enacted that a parent does not include a natural father of an 
illegitimate child, but the magistrate may ın any case require the consent of 


» 
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recent Committee’s recommendation that his views should be heard 
but that his consent need not be sought represents a sensible 
compromise.?° 

In Best v. Best, a divorced wife applied under the provisions 
of section 25 of the Matrimonial Causes Act, 1950, to vary the 
terms of an ante-nuptial settlement. The parties were married 
in 1985; in 1945 a child, Timothy, was adopted and in 1947 a son, 
Anthony, was born. In 1954 the marriage was dissolved on the 
grounds of the husband’s adultery. Apart from a substantial 
maintenance agreement which the court sanctioned, the mother 
sought the variation of the settlement by three alternative means. 
The substantial part of the application and upon which the case 
is primarily reported was that Timothy, the adopted child, should 
benefit as though he were issue of the body of the marriage and 
so bring him within the terms of the settlement which otherwise 
he was precluded from taking under.!! It was sought, however, 
to show on an analogy of the cases decided under section 25, where 
the court could vary a settlement by creating a power enabling 
a child or a wife of a future second marriage to share in the 
benefits of the trust, that similarly an adopted child could benefit. 
Karminski J. was content to rest his decision, in declining to allow 
a variation, upon these cases which he pointed out only allowed 
variation when the children at present benefiting received con- 
current financial advantage which, though it need not be purely 
financial, must be substantially so '*; in this case the consequences 
of any variation would result in considerable financial sacrifice on 
the part of the natural child, Anthony. 

Whilst one might have hoped for an extension of the section 26 
cases to adopted children there appears to be even more funda- 
mental objections to a successful application. The main purpose 
of the power under the section is to put the children of the marriage 
in the same position, so far as is possible, as if the marriage had 


the natural father if in his opinion it is expedient ın the special circum- 
stances to do so. See Campbell, Law of Adoption in New Zealand (1952), 
pp. 23-24. 

10 Para. 104, p. 26. This is coupled with a recommendation on s. 3 (1) (ce). 

See note 9, supra, also Watson v. Nikolaisen [1955] 2 Q.B. 286; and a Privy 

Council case Murray v. Mace, The Times, October 11, 1955, an appeal from 

the High Court of Australia, Murray v. Mace [1955] A.L.R. 292, reversing 

the Full Court of the N.8.W. Supreme Court, Re Murray (1955) N.S.W. 

(8.R.) 88 who by a majority reversed the trial judge, Re Murray (1958) 70 

W.N. (N.S.W.) 251, where the court applied the proviso to s. 167 (d) of the 

New South Wales Child Welfare Act, 1939-1952, which allows dispensation 

" where, having regard to the circumstances the courts deem it just and 

reasonable so to do.” 

Adoption Act, 1950, s. 18 (2). 

12 He was driven to concede this much in view of the decision in Garforth-Bles 
v. Garforth-Bles [1951] P. 218, where Pearce J. had allowed the importance 
of the father-child relationship to influence his decision ın allowing a variation 
of the settlement. It is interesting to observe that Karminski J. appeared 
in that case as counsel for the husband. 


1 


j 
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not been terminated.** So far as the adopted child was concerned 
the fact of the dissolution of the marriage placed him in no different 
position as regards the settlement. Moreover, it would be an 
absurd result if the adopted child of a dissolved marriage could 
benefit by a variation whereas whilst the marriage subsisted no 
variation would appear to be possible since the decision in Chapman 
v. Chapman 4 unless there appeared to be a genuine dispute 
arising out of a clause in the settlement upon which a compromise 
could be sanctioned +ë or the property comprised in the settlement 
was settled land.*® Best v. Best is yet another example of the 
injustice that is being perpetrated on adopted children due to the 
provisions in section 18 of the Adoption Act, 1950. In the case 
of settlements the solution can best be sought by more frequent 
use of the adopting court’s power to demand provision for the 
child as a condition to the making of an order. Section 5 (2) 
of the Act provides that “‘the court in an adoption order may 
impose such terms and conditions as the court may think fit, and 
in particular may require the adopter by bond or otherwise to make 
for the infant such provision (if any) as in the opinion of the 
court is just and expedient.” 1 


13 Hodgson Roberts v. Hodgson Roberts [1906] P. 142, per Sir Gorell Barnes P. 
at p. 144. See generally on variation of settlements, Constanttnidi v. Con- 
stanitnid: [1905] P. 253; Prinsep v. Prinsep [1929] P. 225 at p. 286, per 
Hill J. and £1980] P. 85 at p. 46 (C.A.); Maswell v. Maxwell [1951] P. 212. 

14 [1964] A.C. 429. See (1954) 17 M.L.R. 478 and (1964) 70 L.Q.R. 478. 

15 Re Lord Hylton's Settlement [1954] 1 W.L.R. 1055. The Matrimonial Causes 
Act, 1950, s. 25, ıs unaffected by the decision in Chapman v. Chapman, see 
Thomson v. Thomson ¢< Whitmee [1954] P. 884; ın Re Powell-Cotton's 
Resettlement [1956] 1 All E.R. 60; [1956] 1 W.L.R. 28, the Court of Appeal 
apphed Chapman v. Chapman in refusing to substitute a modern investment 
clause for an old-fashioned clause in a settlement as orginally drawn. 

18 Re Stmmons [1956] 2 W.L.R. 16; [1955] 3 All E.R. 816. The Settled Land 
Act, 1955, s. 64, os age to confer wider powers on trustees than the Trustee 
Act, 1925, s. 57. amendment enlarging the scope of this latter section 
has been advocated ın @ report by the Inns of Court Conservative and Unionist 
Society, The Times, December 14, 1955. A letter to The Times (December 19, 
1955) suggests an inclusion in any legislation of power to vary a pre-1950 
settlement bringing ın adopted children. 

17 This re-enacted the 1926 Act, s. 4, which followed the recommendation of the 
Tomlin Committee Cmd. 2401, para. 19, p. 7, which contemplated the tribunal 
in sanctioning the adoption having the power, if 1t thought fit, to require 
that some provision for the child should begmade including for Se a 
“ covenant secured by a bond to make testamentary provisions up to a given 
amount or & portion of his estate.” In Halsbury, 8rd ed. (1955), Vol. 12, 
p. 451, note (d), the suggestion 18 made that there 1s power to vary settlements 
where the settlement took place after the adoption order, Best v. Best dealing 
with the reverse situation. Certamly in a post-1950 settlement but pre- 
adoption order, by the rules of construction, an adopted child was deemed to 
be, unless shown to the contrary, a ‘‘child of .the adopter.’’ In the case of 
a pre-1950 settlement it is hard to see that a variation can be made invoking 
the Adoption Act, 1950, s. 10, which must be read subject to ss. 18 and 14. 
Any other rule would, as illustrated above, favour the adopted child of a 
dissolved marriage. Moreover, Karminski J. in Best v. Best expressly rejected 
the applicability of the provisions of the Adoption Act, 1950, s. 10, which are 
concerned with the extinction and conferment of the rights, duties, obligations 
and liabilities in relation to the custody, maintenance and education of the 
child. See Kennedy, op. ct., p. 778. 
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Might not the realisation of this power redound to the mutual 
advantage of adopted children and beneficiaries under settlements 
—a benefit which may well form another not insignificant exception 
to the rule in Chapman v. Chapman? 


L. J. Buom-Cooper. 


MATRIMONIAL PROPERTY AND THE CONFLICT OF LAWS 


A CASE of interest to family lawyers and conflict lawyers has 
recently come before Wynn-Parry J. in Re Bettinson’s Question 
[1955] 8 W.L.R. 510. The facts were as follows: Mr. and Mrs. 
Bettinson were domiciled in California, though resident in London. 
In January, 1955, they separated and, six months later, the 
husband instituted divorce proceedings in California. The English 
dispute, however, arose out of the fact that, in April, 1955, the 
wife had removed from her husband’s maisonette, inter alia, various 
papers of his, his diary for 1954, and a judgment in his favour. 
She had also removed his car from the garage where he had taken 
it for servicing and had refused to return it. In May, 1955, the 
wife, with the aid of her sister in America, drew out of the parties’ 
joint banking accounts with two banks in America the sums - 
of $11,600 and $6,500, representing savings from the husband’s 
earnings. Both these sums were remitted to and received by the 
wife in London. 

By Californian law, community of property applied to both 
parties, section 172 of the Civil Code of that state giving the 
husband management and control of the personal property held 
in community. 

The court found that the parties had met at the offices of 
certain London solicitors at the end of January, 1955, and had 
agreed to keep—until such time as their matrimonial disputes 
should be settled—the community property intact and that neither 
of them should draw on the joint accounts. It was clear, therefore, 
that the removal of all the items taken by the wife amounted to 
a breach of contract by her. The husband now sought by a 
summons under section 17 of the Married Women’s Property Act, 
1882, an order for the return of the chattels and an account and 
inquiries in respect of the sums drawn out of the joint account. 
It was contended for the wife that since no more than the right 
to manage and control the community property was given to the 
husband by the Californian law, no question of ‘* possession,” as 
used in section 17, could arise. There was admittedly no question 
of title at issue. Wynn-Parry J. held this peers to be ground- 
less, saying that the husband * 


1 At p. 618. It was not ht beac for the wife that any law other than 
Californian law could apply their matrimonial property rights. Indeed, 
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‘must be entitled to possession of that property, either 
to physical possession or to such a degree of control as 
will enable him effectively to say what is to happen to that 
property.”’ 

It is interesting to note that a similar view has been taken by 
Justice Preston in Re Thornton’s Estate, where he says, with 
reference to section 172 of the Code, 

‘it has been consistently and repeatedly held that any 
interference with the right of ownership or dominion over the 
common property is a disturbance of a vested right of the 
husband.’’ 

Wynn-Parry J. indicated that some of the items taken by the 
wife were “‘ entirely personal to” the husband, and instanced the 
diary as an example. Although he had said at the commencement 
of the judgment ® that he was ‘‘ not concerned with the extent of 
(the) community of property,” he nevertheless proceeded to say 
later on that the Californian courts would have ordered the return 
of these ‘‘ personal items ” to the husband.* He did not indicate 
why he classified these items as “‘ personal’; one might, perhaps, 
assume that he did so because they fell within the definition of 
‘separate property ’’ contained in section 162 and section 168 of 
the Californian Code. If this was the case—the report does not 
say—one must then applaud his classification of the property in 
question by the true lew causae. 

In the result, besides ordering the wife to return the diary, 
the court ordered the return of the car (which it treated as being 
community property) and the other items of community property 
and property personal to the husband which had been removed, 
and directed an account and inquiries in respect of the sums with- 
drawn by the wife from the American banks. 

From the point of view of conflict and family lawyers, the 
case is of interest for two reasons; first, that the main purpose 
of the 1882 Act was to substitute for the common law system of 
coverture a statutory system of separation of goods, and yet one 
of its provisions has now been held to cover a situation which arises 
only out of a system of matrimonial property not envisaged by the 
Act at all, and, secondly, that it is possible to invoke section 17 in 
cases containing a foreign element so far as the parties are con- 
cerned so long, presumably, as they were validly married according 
to the rules of English private international law.” 

it ıs hard to see what other law could have been applicable in an English 

court since De Nichols v. Curler [1900] A.C. 21. See, too, Restatement on 

Confirct of Laws, para. 289. 

2 (1984) 92 A.L.R. 1848 (Supreme Court of Calfornia); Cheetham, Goodrich, 
et al., Cases and Matertals on Conflict of Laws, p. 804, at p. 805. 

3 At p. 511. 

4 At p. 612. 

5 Thus it 1s thought that parties to a Porin marriage or to & void marriage 
could not invoke the section. Qu. if the wıfe had been out of the jurisdiction, 


could she have been served abroad under R.8.C., Ord. 11, r. 1 (c) assuming 
her to have been ordinarily resident in England? 
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Further, under section 17, with regard to possession the 
question to be answered is always: ‘* Who has the right to posses- 
sion? ’’ rather than ‘* Who has possession? ”, and the learned judge 
has held that a vested right to management and control is the 
same as a right to possession. In passing, it may be pointed 
out that in English law the factum of legal possession is not always 
equivalent to management and control; e.g., a master possesses 
his goods, but his servant may control and manage them. 

The rule that what is or is not possession is a matter for the 
lem situs was not abrogated by the reference to the law of Cali- 
fornia, because it was not the conception of possession that was 
being considered. The only question was whether the rights given 
by the domiciliary law to the husband amounted to the right 
to possession. It therefore follows—indeed it is implicit in the 
judgment of the court—that had the domiciliary law not given 
“ control and management’? of the community of goods to the 
husband, the court would have had no jurisdiction and, so far as 
the car was concerned, the husband would have been remediless 
however much the forum might have regarded it as “‘ his” car.’ 
However, this result would be quite in keeping with principle, for 
there is no a priori reason for investing foreign domiciled persons 
with even possessory rights over personalty unless such rights have 
been granted by their domiciliary law. A limping car would be 
just as unfortunate as a limping marriage. 


R. A. BASKER. 
P. R. H. Wess. 


No PRESUMPTION OF DEATH 


Tue defended petition in Chard v. Chard & Ors. [1955] 8 W.L.R. 
954; [1955] 8 All E.R. 721, has again raised the subject of the 
nature and limits of the presumption of death. The principal 
parties went through a ceremony of marriage in England in the 
year 1988. In 1952 the “‘ husband’ petitioned for divorce on 
the grounds of adultery and desertion, and the respondent’s answer 
made similar charges against him; but in 1955 both parties 
amended their pleadings, and asserted that the ceremony of 1988 
was a nullity. This was the issue at the trial. It was undisputed 
that the petitioner had been married to another woman in 1909, 
and the validity of the later ceremony depended on whether this 
woman was alive or dead in May 1988. The petitioner had not 
heard of her since 1917 at the latest. In that year, in consequence 
of his career of crime, he was again sentenced to imprisonment; 
and he remained in prison for a period of sixteen years, only broken 
by trifling spells of liberty in which he qualified for return there. 


€ He could not, of course, have sued his wife in tort, but, on the facts of the 
case, he might have succeeded in an action for breach of the contract made 
in January, 1955. 
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He also heard nothing of the woman married in 1909 between the 
years 1988 and 1949, most of which he spent in confinement. There 
was evidence that searches at Somerset House had disclosed no 
entry of the death of the woman married in 1909. After the 
ceremony in 1988 the petitioner wrote to the respondent, saying that 
he had seen his first wife not long since; but in the witness-box 
he retracted this statement, which the learned judge disbelieved. 
The issue had therefore to be decided on other grounds. 

Sachs J. held that there was no presumption of law as to death 
which applied, because there was no one who had been shown to 
be likely to hear from the woman married in 1909. There were 
many factors which might lead her not to wish to be beard of 
by the petitioner or his family, and there was no one who would 
naturally have heard of her. He accordingly held that the case 
had to be determined on the facts, and in effect he applied the 
presumption as to continuance of life, holding the woman to be 
alive in 1988 and granting a decree of nullity. In his review of 
the authorities he came to conclusions which may be summarised 
thus—(1) There is a presumption of fact as to continuance of life, 
which may be rebutted by establishing death. (2) Various statutory 
embodiments of the presumption of death, based on absence for 
seven years, were irrelevant; and decisions or dicta on these provi- 
sions are not of general application. (8) There is a presumption of 
law as to death independent of statute. ‘‘‘ That presumption in its 
modern shape takes effect (without examining its terms too exactly) 
substantially as follows. Where as regards ‘A. B.’ there is no 
acceptable affirmative evidence that he was alive at some time 
during a continuous period of seven years or more, then if it can 
be proved first, that there are persons who would be likely to have 
heard of him over that period, secondly that those persons have 
not heard of him, and thirdly that all due inquiries have been made 
appropriate to the circumstances, ‘A. B.’ will be presumed to have 
died at some time within that period.” (4) When there is no 
presumption applicable, the issue whether a person is or is not 
to be presumed dead is generally speaking one of fact. 


The first proposition is established law. The second propo- 
sition calls for no immediate comment. The fourth proposition is 
not worded very felicitously, as the is’ue is whether an absent 
individual is dead, not whether he or she is to be presumed dead. 
But if the proposition is merely that, when there is no direct 
evidence of death and no presumption of death is applicable, the 
tribunal may draw an inference from such facts as are proved, 
probably no lawyer would contest it. More dubiety, however, 
surrounds the third proposition. 

Even though the learned judge disclaimed exactitude of expres- 
sion, he treated the terms of the proposition as conditions of 
the application of the presumption at common law; and it seems 
desirable to consider whether the presumption of death cannot be 
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applied in the absence of one or more of those conditions; in other 
words, whether a party relying on the presumption has the burden 
of proving compliance with them all. The first condition is that 
there are persons who would be likely to have heard of the absent 
individual during the relevant period. Apart from the question 
whether the existence of one such person might not satisfy the 
condition, and the interpretation of “likely,” it is far from clear 
that the presumption does not apply to the death of an individual 
who would have been unlikely to communicate with his relatives 
or previous acquaintances. It is true that there is some early 
authority to this effect, but later decisions appeared to the editors 
of a standard work as throwing doubt on this restriction (Halsbury, 
The Laws of England, 2nd ed., vol. 18, p. 682), and perhaps to 
the writer of an article in this review (vol. 17, p. 582). To cite 
only one example, in Willyams v. Scottish Widows’ Fund Life 
Assurance Soctety (1888) 4 T.L.R. 489; 52 J.P. 471, Stephen J., 
who was not unfamiliar with the niceties of the law of evidence, 
did not observe any such restriction. 

The third condition—that all due inquiries have been made— 
is even more open to question. Doubtless there were cases in which 
the court required inquiries (for example, Re Creed (1852) 1 Drew. 
285), though the nature of the presumption concerned is not always 
clear. Nevertheless, there was little or no binding authority for 
the view that the law demanded inquiries in every case. In 1870 
Giffard L.J. reviewed the decisions in the case of Re Phené’s Trusts, 
L.R. & Ch. 189, but did not state this condition; and in 1876 
Stephen was apparently ignorant of it (A Digest of the Law of 
Evidence, 2nd ed., art. 99). It was probably not until the follow- 
ing year that inquiries were said to be essential. In Prudential 
Assurance Co. v. Edmonds (1877) 2 App.Cas. 487, the legal peers 
were equally divided, so the House of Lords decided nothing. 
However, in the course of his speech Lord Blackburn said that 
it appeared from Doe v. Andrews to be necessary that there should 
be search and inquiry among those who would be likely to hear 
of the absent individual; and to support this view he surprisingly 
called in aid “not quite an analogy,” that is, search for a lost 
document as a condition of the admission of secondary evidence 
(at p. 509). With due deference to this experienced lawyer, there 
is reason to think that Lord Blackburn did not accurately recall 
the details of the case cited, which he had apparently reported 
many years before. In Doe d. France v. Andrews (1850) 15 
Q.B. 756, there were some interpolations from the Bench during 
argument on the need for inquiry, which was the ground of the 
brief decision; but the remark of Coleridge J. makes it clear that 
the court considered some form of search as an alternative to want 
of communication with the absent individual. Coleridge J. said 
—‘* Either the lessor of the plaintiff might have produced some 
person who would naturally have heard of the cestui que vie, if 
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he was alive, or he might have called those who had made search 
for such a person, and would have found him if he had existed ”’ 
(15 Q.B. at p. 760). 

Though there is some lack of clarity as to who should carry 
out the search, this appears to be the more reasonable rule. If 
there are persons who would be likely to hear of the absent 
individual during his life, but they do not hear of him for seven 
years, in many cases searches would be either impracticable or 
futile; but if there are no such persons, for whatever reason, the 
party relying on the presumption might well be required to institute 
a search. An illustration of the latter position is provided by 
Tweney v. Tweney [1946] P. 180; [1946] 1 All E.R. 564, though 
the point was not argued. If this alternative application of the rule 
is recognised, it follows that search should not be confined to 
persons who would naturally have heard of the absent individual, 
for Coleridge J. presupposed that no such person could be produced. 
It follows further that the absence of such persons does not 
necessarily exclude the operation of the presumption. 

Particularly in matrimonial cases, the fact that no inquiries 
have been made may affect the cogency of the evidence that the 
absent individual has not been heard of for seven years or more. 
This was pointed out by a Divisional Court in Chipchase v. Chip- 
chase [1989] P. 891 at p. 894; [1989] 8 All E.R. 895 at p. 897, 
when it was expressly stated that inquiries were not necessary. 
However, the absence of inquiries has recently been regarded as 
excluding the operation of the presumption of death, as appears 
not only from Chard v. Chard, but also from the decision of a 
Divisional Court in Bradshaw v. Bradshaw (1954), now reported 
in [1955] 8 W.L.R. 965. Despite the attempt of Sachs J. to 
reconcile the cases of 1989 and 1954, to some they will appear 
contradictory. A further complication occurred when Harman J., 
under the impression that he was conforming in the Chancery 
Division to the rule in divorce and criminal cases, treated the 
absence of adequate search as not excluding the operation of a 
presumption of death, though whether he regarded it as a presump- 
tion of law or of fact is not clear (Re Watkins [1958] 1 W.L.R. 
1828; [1958] 2 All E.R. 1118). In this state of the law, there 
seems to be room for a pronouncement by a superior appellate 
court, in addition to the recent reference to Chard v. Chard in 
the Court of Appeal (Ward v. Ward, The Times, February 10, 
1956). 

G. D. Noxes. 


How Moca 1s Muca Too Muca?’ 


British Oxygen Co. Lid. v. South West Scotland Electricity Board 
1955 S.L.T. 806, answers many questions, but deliberately left 
open that used as a title. It is perhaps as important for the 
unanswered question as for the answers. The case arose out of 
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the issue of new tariffs for the supply of electricity. The pursuers, 
who were users of high-voltage electricity, claimed that the new 
tariff showed an insufficient discrimination in favour of high-voltage 
consumers as against those of low-voltage electricity; some dis- 
crimination in favour of the former being admittedly justified by 
the losses of power involved in transforming to low-voltage. Their 
claim for the reduction (or quashing) of the tariff was based on 
the argument that the practice of adding to the basic charge, a 
fuel variation charge (dependent on the price of coal) had resulted 
in too small a difference between the two rates. Although the 
basic charge differed, the fuel variation charge had at one stage 
been the same for both types of consumer, though subsequently 
differing slightly, with the result that the proportionate difference 
between the two rates had steadily diminished. Whereas the 
difference was originally 5-55d. per cent. when the price of coal 
was 88s. per ton, it had sunk first to 8-78d. per cent., and, under 
the most recent tariff, to 8-74d. per cent. A greater discrimination 
was in fact made by other Boards. 

The defenders’ plea, which was in issue at this stage of the 
proceedings, was the broad one that the action was irrelevant. 
In the Second Division a proof before answer was allowed. In 
effect what was left undetermined was whether the averments of 
fact were sufficient to justify a charge of undue discrimination. 
Though doubtless important from the point of view of the parties 
(it was alleged by the pursuers that “ overpayments ”’ already 
exacted amounted to £10,000), that question is not of such general 
importance as others which were conclusively answered in the 
opinions. First there was a considerable clarification of the meaning 
of the phrases ‘‘ undue preference ” and “ undue discrimination ” 
as used in the Electricity Act, 1947. It was made clear that similar 
customers could no longer claim equal treatment as of right: all 
that they could claim was that differences should be reasonable. 
But it was also made clear that questions of undue preference 
could arise not merely between those taking under one tariff, but 
also between substantially different customers who took under 
different tariffs. Like need not be compared to like. On this 
basis it was clearly important to determine the factors which could 
be taken into account in determining “‘ undueness.’? Suggestions 
(based on Att.-Gen. v. Long Eaton U.D.C. [1914] 2 Ch. 251) 
that the phrase undue preference could not cover cases of mere 
excessive charging, but only cases where some wrong element had 
entered into the calculation, were rejected. It is at this stage of 
the argument that the view of the Lord Justice-Clerk, that old 
principles must be reconsidered in the light of the radical changes 
in the structure of the industry brought about by the 1947 Act, 
becomes important. Perhaps applying this principle Lord Patrick 
went on to assert that in determining whether or not charges on 
a particular type of consumer were excessive or not the court 
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should have regard to the financial purposes of the Boards. “* It 
seems to me,” he said, “‘ that the charges are to be related to 
the overall costs of the Central Authority and the Area Boards, 
including the formation of reserve funds, and it is not contemplated 
that the Authority or the Area Boards will be profit earning. 
Neither the Central Authority nor the Area Boards are therefore 
free to charge any rates they care. There is a maximum beyond 
which they cannot go.” To assert this is to give a very different 
effect to the general statutory obligation to balance the books 
taking one year with another. On this basis the obligation is no 
mere wishful thinking in statutory form but has force and body. 
It is very different from the approach suggested elsewhere, as in 
the Cameron Report on Railway Wages,’ which tended to make 
the phrase nebulous and ineffective. There is moreover inherent 
in Lord Patrick’s dictum a belief that the courts are to judge 
when the year of reckoning has arrived. Again a contrasting 
interpretation. 

Indeed there runs through the case a clear refusal to see 
the jurisdiction of the court excluded either by administrative 
procedures—complaint to consumers’ councils and the hke—or by 
statutory drafting which leaves out all standards for judgment. 
The court was pressed with arguments for the exclusion of the 
jurisdiction of the courts, based largely on the broad phraseology of 
the Act, and on the administrative inconvenience of the challenge 
of tariffs by litigation. It was admitted that there was force in 
these arguments, but the decision goes far to meet them. In 
claiming jurisdiction it was made clear that judicial control was 
not intended to be close, or to exclude administrative remedies. 
It is evident that before the courts will intervene what must be 
shown is substantial injustice. Thus the Lord Justice-Clerk asserted 
“ The Dean [scil. of the Faculty of Advocates] may be right that 
it is irrelevant merely to say ‘I am being charged too much,’ 
but the situation is different where I say ‘I am being charged 
much too much,” and later, ‘f It is not likely that any judge 
will... take a narrow or pettifogging view.” The question of 
excess or undueness was as Lord Patrick put it ‘fa matter for 
broad consideration,” or as Lord Mackintosh said ‘fa broad jury 
question.” The door to the courts is open, but there is no great 
welcome inside except for those with a strong case. In lesser 


1 Final Report of a Court of Inquiry into a Dispute between the British Trans- 
port Commission and the National Union of ulwaymen, 1955 (Cmd. 9372) 
§ 55 “We apprehend that it (the statutory mjunction to balance accounts) 
must be regarded as a direction to the Commission so to conduct its affairs 
that, over such a reasonable tract of time as their experience and discretion 
show to be appropriate, their revenues and expenditure are brought into 
balance.’’ ‘The report also considered deficits legitimate for the Commission 
‘provided that in their long term estimate of their prospects they can see 
their way to an overall balance.’’ These views evidently robbed the injunction 
to ‘‘ break-even ’’ of any real force and at the same time reserved the question 
of balance almost exclusively for the Commission. In some ways these views 
can be said to be carried even further by the Interim Report (Cmd. 9352). 
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matters the suggestion is that administrative remedies through 
consumers’ councils are adequate and should be used. For this 
division of function there is much to be said. The threat of direct 
intervention by the courts should ensure that tariffs are drawn upon 
justifiable principles, and at the same time a mass of litigation 
is avoided. Adherents of strict theories of the separation of powers 
may quibble, as may both ardent devotees and denunciators of 
judicial control. Yet in a practical world the most that can be 
hoped is that functions should be entrusted to bodies (however 
classified) whose structure and methods are best suited to their 
discharge. That is in effect what this decision does. The sledge- 
hammer is kept for the boulders: nuts are to be cracked by other 
methods. : J. D. B. Mrrcwetn. 


WESTMINSTER BANK v. LEE: AN ALTERNATIVE INTERPRETATION 


Mr. Hamisn Gray in (1955) 18 M.L.R. 596 has pointed out the 
difficulties of fitting the decision in the above case into the general 
scheme of equitable interests. It does seem that the deserted wife 
has more in common with the owner of an interest under a settle- 
ment, which may include a separation agreement, than a person 
applying to set aside a transaction for fraud or mistake. On the 
other hand something can obviously be said for the view that the 
wife’s “ equity ” is of a more tenuous character than an equitable 
interest in property. Where X is trustee of property for Y the 
rights of Y in equity to that property are well recognised and not 
subject to much discretion on the part of the court. On the other 
hand there is an increasing number of cases where the court has 
a wide statutory discretion. Two references may help to show how 
the courts are thinking. In Rimmer v. Rimmer [1958] 1 Q-B. 
68 (C.A.) the Master of the Rolls emphasised that the court was 
often in great difficulties when making orders under section 17 
of the Married Women’s Property Act, 1882, in deciding what 
property belonged to each spouse, and referred to ‘f Solomonesque 
judgments ”?” and ‘* Palm-Tree justice.” It would be difficult to 
say that the wife had a clear equitable interest in any of the assets 
in question such that a purchaser would take subject to it unless 
he obtained the legal estafe. Denning L.J. in Woodcock v. Hobbs 
[1955] 1 W.L.R. 152, 157 referred to other statutes which con- 
ferred a discretion on the court to make an order for possession, 
é.g., an order against a controlled tenant under the Rent Restric- 
tion Acts, where the statutory tenant has no “interest ’’ in the 
land but enjoys the benefits of a provision preventing the court 
making an order for possession. Bull v. Bull [1955] 1 Q.B. 284 
(C.A.) is somewhat similar. There section 80 of the Law of 
Property Act, 1925, gives the court power to order a sale on such 
terms as it thinks fit and the court held it had power to evict one 
of the equitable owners or to order her to remain in undisturbed 
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possession, in its discretion. Where a tenant forfeits a lease his 
position under section 146 of the Law of Property Act is subject 
to the exercise of a discretion by the court to award or refuse 
relief. If it does give relief it may have to give him a new or 
restored lease, so that the old lease appears to be liable to vanish 
in the meantime, though the new lease is subject to the same 
terms and charges as the old. The same problem arises in the case 
of forfeiture for non-payment of rent. The Inheritance (Family 
Provision) Act of 1988 is another example of a discretion to award 
maintenance without presupposing any interest in any specific 
assets of the testator. The Intestates’ Estates Act, 1952, Sched. 2, 
para. 4 (5) makes the widow’s claim to retain the family home 
towards her intestate share subject to the claims of purchasers 
from the personal representatives. All these developments show 
a mind in the legislature very similar to the judicial attitude in 
cases like Lee’s. 


The wife has to apply to the court under the 1882 Act for 
an ultimate order defining her rights to and in the matrimonial! 
property. In this sense there is some analogy to the cases on 
applications to the court for the rectification or setting-aside of 
prima facie valid transactions, which have been the typical instances 
of “mere equities.” The courts have held that an order can 
be made restraining the husband from evicting the wife (Lee v. 
Lee [1952] 2 Q.B. 489n. (C.A.)). The judges assume that the 
making of such an order will prevent a purchaser obtaining a clear 
title, but no details are given. Section 6 (1) (a) of the Land 
Charges Act provides for the registration of orders for the 
purpose of enforcing a judgment affecting land, and such 
registration is binding on purchasers by virtue of section 7 of 
the Act. 

Of course all of this is a matter of degree. There are still old- 
fashioned lawyers who think of all equitable interests as mere rights 
to bring proceedings against the trustees in personam in Chancery. 
The case of Cave v. Cave (1880) 15 Ch.D. 689 shows that equity 
regarded owners of beneficial interests as having interests in the 
actual assets from time to time. The burden this imposed on 
purchasers was considerable. The Law of Property Act, 1925, s. 2, 
protects the purchaser if the disposition takes effect under a settle- 
ment or trust for sale. . If a “‘ simple trust ’’ of land exists, e.g., 
A on trust for B, the purchaser may still be troubled by notice 
of equities if there is any departure from the procedure laid down 
for sale in the settlement, since there is no corresponding provision 
in this case. There was a clear breach of trust in Cave v. Cave, 
but it is not clear that that was the limitation of the decision. 
In Bull v. Bull (supra), the court first brought in the concept 
of the trust for sale for the mother and son in equal shares before 
dealing with his power to give a good title to a purchaser. 

I should therefore conclude that Westminster Bank v. Lee 
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(supra) is supported by considerable authority on the particular 
field involved, i.e., the discretion of a court to give relief on such 
terms as it thinks fit. It is too late to complain that such a 
discretion creates ‘ monsters ’’—interests ‘which may not be neatly 
classified within the classical scheme of interests in land. Mr. 
Gray’s strictures would be more telling if the courts had claimed 
to create new equitable interests on their own initiative, but I 
interpret the decision in Lee’s case as resting largely on section 17 
of the Married Women’s Property Act of 1882, and that the 
dicta which would confer on judges power to create new equitable 
interests apart from statute will not now need to be followed in 
order to protect the deserted wife. 

That the results of piecemeal legislation creating judicial dis- 
cretions are obscure and irritating is undeniable especially where 
third parties are prejudiced. The legislature ought to make up its 
mind which are the fields in which “ notice? and “ conscience ” 
may still legitimately figure, and those fields in which the honest 
purchaser should be fully protected. The general intention of the 
legislature is to protect the ordinary purchaser. The particular 
intention of the legislature in preserving such ideas as ‘‘ construc- 
tive notice ” of equitable claims seems to conflict with this general 
policy. I think it might well be time to abandon too strict a 
medieval notion of “‘ conscience ’? and apply business notions and 
the avoidance of hardship in everyday commercial transactions 
with land. If Parliament moves in the opposite direction, e.g., by 
substituting notice for registration of-certain land charges, such a 
movement would seem to be regrettable. The burden of taking 
precautions ought to be placed on that person who is aware of 
his rights and interested in protecting them, not on purchasers 
who may technically acquire some type of notice or even, in some 
cases, be bound by some interest even though they could not 
reasonably have known of it. ALBERT KMRALFY. 


EDITORIAL NOTE 


Romford Ice & Cold Starage v. Lister [1955] 8 W.L.R. 681; 
[1955] 8 All E.R. 460, C.A. 


Prince Ernest of Hanover v. Att.-Gen. [1955] Ch. 440; (on appeal, 
[1955] 8 W.L.R. 868; [1955] 8 All E.R. 647). 


G. H. Renton & Co. Ltd. v. Palmyra Trading Corp. [1956] 2 
W.L.R. 282; [1956] 1 All E.R. 209, C.Z. 


Notes on the above decisions of unusual importance have been 
held over as it is understood that appeals are likely to be taken 
to the House of Lords. 


REVIEWS 


THE Roan To Justice. By the Rr. Hon. Sm ALFRED DENNING. 
[London: Stevens & Sons, Ltd. 1955. vii and 118 pp. 
10s. 6d. net. | 


In the last two years Lord Justice Denning has delivered a number of 
addresses in South Africa, Canada, and the U.S.A. These addresses, as I 
can testify, made a great impression on those who heard them and they will 
be equally appreciated by a still wider public to which they are now made 
available. ‘Their aim is to set out the principles which go to make a fair 
trial—a worthy aim indeed when, as the learned author says in his preface, 
the decision of so many disputes is entrusted to outside tribunals. 

To those familiar with Lord Justice Denning’s judgments and other 
writings (and that will include most readers of this Review), these addresses 
contain little that will be new or surprising. They should be read, however, 
as a masterly summary of his philosophy that it is the job of the courts to 
administer justice and not merely to apply the law. In these pages this belief 
is expounded with all the learned author’s enviable clarity and simplicity of 
style and flair for apposite and vivid illustration. They should also be studied 
by roving V.I.P.s as a model of how to avoid either offending one’s host by 
lecturing him on his deficiencies, or boring him by mouthing vapid platitudes. 
Lord Justice Denning steers unerringly between these, the Scylla and Chary- 
bdis of the public speaker showing the flag abroad. In general, too, he is 
equally successful in steering between two other perils: that of fouling his 
own nest and that of painting too rosy a picture of it. The former is clearly 
the more objectionable and, in ensuring that he avoids it, it may be that he 
sometimes comes unduly close to the other danger. For example, it is not 
only ministerial inquiries that ignore the “elementary principle” that a judge 
must give reasons for his decisions (p. 29); as Mr. R. M. Jackson pointed out 
at Vol. 18, p. 572, of this Review, if this is an elementary principle it is one 
which is ignored in the majority of criminal trials in this country. Again it 
is surely an exaggeration to say that “it is unlikely that any juror who 
has read a newspaper report of the preliminary proceedings will remember 
sufficient to be influenced by it” (p. 67). In a sensational murder case (6.g., 
the Haigh case which the learned author himself refers to at pp. 70-71) or 
other causes célébres it seems to me to be in the highest degree unlikely that 
he will not remember it and be influenced by it however hard he may try not 
to be. Anyone who has attempted to persuade an American audience that 
their system of trial by newspaper is iniquitous (and this is what Lord Justice 
Denning was attempting though he expresses it»more tactfully) will know that 
this is our Achilles heel, and my experience, at any rate, suggested that it is 
essential to admit it openly. And, finally, is it not a little misleading to 
suggest that “we have no system of promotion of judges in England” (p. 17)? 
Admittedly the system is very different from that prevailing on the Continent 
And doubtless there have been judges who have refused to go to the Court 
of Appeal because they preferred trial work. But I find it difficult to believe 
that most High Court judges do not hope for translation to the Court of 
Appeal (even if the pay is the same) or to the House of Lords, and that they 
do not regard this as promotion. I suspect, too, that some county court 
judges nourish a faint hope of promotion to the Supreme Court—a few years 
back the hope was not so very faint. However, no one acquainted with Lord 
Justice Denning will suppose that he is unduly complacent about the present 
state of English law. In the final address, especially, he is highly critical of 
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the extent to which English lawyers have relaxed thelr vigilance in protecting 
freedom and in preventing its abuses. Happily the House of Lords in the 
much-debated Bonsor case have recently heeded his words in one of the areas 
to which he directs his attention. 

Of particular interest, perhaps, especially to the audience to which it was 
delivered, is the address on the position of the legal practitioner, entitled 
“The Honest Lawyer.” My only major criticism would be that the learned 
author, as is to be expected, thinks of the English legal profession as con- 
sisting primarily of the small fraction at the Bar. This is the angle from 
which most accounts of our organisation have been written, and {t explains, 
I think, a number of misconceptions about us in countries like the States and 
Canada with a fused profession resembling the Solicitors’ branch much more 
closely than the Bar. Nor would I altogether agree that “the greatest 
advantage of dividing the professions into two branches is that the number 
of barristers must then be comparatively small: and this is a great help in 
maintaining standards....” (p. 68). I would respectfully suggest that it 
only helps to hide any falling off in standards and makes it easier for an 
unscrupulous solicitor or lay client to pull wool over the eyes of the Bench 
(there have been at least two conspicuous illustrations of this recently). And 
may it not, perhaps, be an over-simplification to say that a lawyer “must 
never suppress or distort the truth” (p. 89)? This statement must have been 
of particular interest to his audience, for Mr. Charles P. Curtis had recently 
shaken the American profession by suggesting in print that, on the contrary, 
it might sometimes be the duty of an advocate to do just that. If, argued 
Mr. Curtis, a lawyer seeking to reach a settlement were asked whether his 
offer was the highest he was authorised to make, it was his duty to say “ yes,” 
even if he in fact had authority to go higher. A mere refusal to answer, 
being tantamount to a negative reply, would not be consistent with his duty 
to his client. I wonder what Lord Justice Denning would say about this? 
And what about the rival solicitors each authorised to make the best settle- 
ment he can? Solicitor A telephones solicitor B and offers £500. B says his 
client demands £1,000. A says that he will take instructions. An hour later 
he phones B again and says his client will go up to £700. B says that he 
will take instructions, and an hour later rings back and says that £800 is 
his client’s lowest figure. Ultimately they clinch the deal at £750. Neither 
A nor B has in fact referred to his client at all and both have suppressed 
and distorted the truth. But have they not behaved both normally and 
properly? 

These reflections cannot give an adequate idea of the stimulation to be 
expected from a perusal of this book which can and should, be read with 
enjoyment by lawyers and laymen alike. The former will spot a misprint in 
the footnotes on p. 108 and lay purists may detect a Shakespearian mis- 
quotation on p. 5. Both will be given food for thought served in the most 
palatable form. 

L. C. B. Gower. 


JURISPRUDENCE. By G. B. J. HUGHES, M.A., LL.B. [London: 
Butterworth & Co. (Publishers) Ltd. 1955. xxx and 544 pp. 
873. 6d. net.] 


Desrrre its vulnerability to minor criticisms this is a very good book indeed; 
certainly the best textbook on jurisprudence that has so far been published 
in England and it deserves to occupy first place on the recommended book 
lists of all our law schools. Mr. Hughes has a thorough grasp of his subject, 
an agreeable style, and is able to draw freely from his wide knowledge of 
subjects outside the law such as philosophy, sociology and history. In 
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addition he has a remarkable gift of lucid exposition, a quality displayed 
at its best in the chapters on “Legislation” and “ Possession,” the best 
condensed treatment of these topics that I have read. He is never dull 
and students will be stimulated to delve further into the subject aided by 
the excellent reading lists found at the end of every chapter. 

In arranging his book the author has been on the whole conservative, 
following the normal English university classification of the subject into 
Legal Theory, Sources of Law, and Legal Concepts. He has, however, added 
an interesting novelty in the form of a short fourth section “Law and 
Society,” a study of the law of industrial relations. It is regrettable, although 
understandable, that he did not break away from a classification of which 
he himself is highly critical. The topics grouped under “Sources of Law” 
belong properly not to jurisprudence but to a special first-year course 
explaining those subjects such as precedent and custom which students must 
grasp early in their career if they are really to understand the law. London 
University has recently recognised this by designing such a course “The 
English Legal System,” but illogically has duplicated the students’ work by 
leaving the topics in the jurisprudence syllabus. “A courageous approach 
by writers and publishers,” remarks the author later in the book (p. 171). 
“ig necessary for a revision of English ways of teaching law.” Apparently 
on the question of arrangement his courage failed. 

The author’s treatment of legal theories is open to a number of criticisms. 
Any textbook writer is obviously working within rigid limits but some 
omissions, notably those of Jeremy Bentham and Dicey, are startling, while 
some subjects such as natural law are inadequately covered. Only a vague 
footnote draws the student’s attention to the most burning of civil law con- 
troversies, namely, whether the tripartite division of Roman law into jus 
civile, jus gentium and jus naturale was Classical or Byzantine. One might 
have had a short epitome of Professor Levy’s convincing arguments that while 
the Roman philosophers and publicists such as Cicero conceived natural law 
to be a body of rules superior to positive law, the classical jurists thought 
of it as a concept essentially inferior to positive law which did in certain 
circumstances give rise to legal consequences. On the Thomist view of natural 
law Mr. Hughes is actually misleading when he writes: “Natural law is now 
identified with the law of God which is revealed in the Old Testament and 
the New” (p. 84). This obliterates the vital distinction made by St. Thomas 
between natural law and revelation as essentially different means of appre- 
hending the law of God, one based on reason, the other beyond it. Again he 
is superficial when he deals with modern natural law theories and offers no 
support for the extraordinary statement that Catholic thought “suffers from 
an unhappy approximation to the doctrines of Fascism” (p. 47). One suspects 
that Mr. Hughes has never read the social encyclicals “ Immortale Dei” and 
“Christian Democracy ” written by Leo XIII, while the unmerited sneer about 
“Rerum Novarum” on p. 47 ignores its date of composition (1891), which 
made it a revolutionary social document. He is also too sweeping in the 
claims he puts forward for Kelsen’s theory of law as “the complete juristic 
answer to totalitarian theories of government” (p. 77). Whatever the merits 
of Kelsen’s theory this is not one of them, since Kelsen ignores values, 
and so like Austin leaves law in the realm of force. Ultimately, Kelsen’s 
“Grundnorm” is i{ndistinguishable from Austin’s “Soverelgn” and both 
theories confer legal validity on the Communist and Nazi régimes as much 
as on the liberal State. Hitlers will in Nazi Germany certainly qualified 
as a “Grundnorm” in Kelsen’s sense. His praise of Kelsen’s theory of 
international law also appears extravagant, since Kelsen, far from logically 
justifying it, does little more than state his faith in ethical values, a declaration 
inconsistent with the rigid premises of his municipal law theory. 

Until a third of the way through the book the author does preserve 
impartiality, but at p. 170 the mask is discarded and he is revealed as a 
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disciple of the Swedish realists: “ The modern realist approach is the only one 
possible for us.” I doubt it. If one accepts the central article of the realist 
creed—and it is too often forgotten that it is a creed—that values, especially 
moral ones, are non-transcendental, then perhaps Mr. Hughes is right, but 
if one rejects the technicians’ philosophy, the realist approach, far from being 
“the only one possible,’ is unacceptable because it denies the fundamental 
realities. Even moderate “realism” must be rejected, since by ignoring as 
opposed to denying moral values it implicitly deprives them of importance. 
The moderates claim that they only divorce “is” and “ought” for purposes 
of methodology, but it is questionable whether the two concepts can be so 
easily separated. An “ought” believed in by a sufficient number of people 
becomes an “is,” a metamorphosis which the realists ignore. The sociological 
approach is preferable because it escapes from the dilemma presented by 
“ought” and “is” by taking into account all social factors including the 
moral concepts generally accepted in a community. Both the realist and 
the teleological schools are incomplete, however, since they each reject an 
essential set of data. 

Mr. Hughes has some illuminating things to say about law teaching, for 
so long the Cinderella of the academic world, still awaiting the advent of 
some fairy godmother to change the pumpkin into a coach and four with the 
wave of her wand. If academic law is still declassé, the fault is that of law 
teachers themselves and in their hands lies the remedy. “The whole method of 
teaching,” writes the author, “becomes a recitation of cases and statutes, 
faintly emulating the thoroughness with which this necessary but plebeian 
duty is already fulfilled in those excellent works which in the legal world 
pass for textbooks. .. . Never is there a sustained attack on the social aspects 
of law, a sustained examination of what courts dp as opposed to what appellate 
courts say: the whole sociological movement might never have taken place for 
all the impact it has had on law teaching in England” (p. 171). These are 
harsh words, but they strike one as being true. Reform must come from 
within and law teachers must occupy themselves more constructively than in 
bemoaning their lack of status in comparison with continental or American 
jurists who have hauled themselves up by their own boot straps. 

What is the future of jurisprudence? Mr. Hughes is surely right when 
he says that it lies with the lawyer “who can bring to his study of the law 
an expert technique in some other branch of learning, particularly an expert- 
ness in economics, psychology or statistics. The great need is for studies of 
detailed sections of the law from the standpoint of these kindred sciences” 
(p. 170). Before this can come about there must be some radical rethinking 
about the scope and methods of law teaching. All who wish to see the law 
course changed from a technological discipline into a genuine form of liberal 
education will be grateful to the author for the valuable contribution he has 


made towards such a reassessment. 
Norsman St. JoHN-STEVAS. 


THe Communist Tarory or Law. By Hans Keusen. Published 
under the auspices of the London Institute of World Affairs. 
[London: Stevens & Sons, Ltd. 1955. vii and 208 pp. 
25s. net. ] 


Tue application of so incisive a critical and analytical mind as Professor 
Kelsen’s, with his uncompromising normative approach, to the Soviet doctrine 
or doctrines of law holds out the promise of a work of immense fascination 
and value to all students of jurisprudence. There must be quite a number 
of English readers who share this reviewer’s ignorance and his desire for the 
enlightenment to be expected from what is described (by the publishers) as 


~ 


Marca 1956 REVIEWS 221 


“this first comprehensive study of the theory of law based on the ‘ material- 
istic’ or economic interpretation of society inaugurated by Karl Marx.” 

It is perhaps too much to ask that the volume now before us might have 
maintained the studiously, indeed studiedly, objective tone set in this pub- 
lishers’ announcement. Professor Kelsen does in fact give an analysis of the 
teaching of certain Soviet leaders and legal writers from the revolution onwards, 
and shows up the tortuous efforts made to preserve the appearance of adhering 
to the latent ambiguity of Marx’ and Engels’ legal doctrines. He sees the 
fundamental flaw of Soviet studies in legal theory in the fact that “ the very 
function of the Soviet doctrine of law is not to describe and explain social 
and especially legal reality in an objective way, but to form this reality by 
destroying an existing social order and replacing it by another, considered 
to be better.” 

After opening chapters devoted to the Marx-Engels and to Lenin’s doctrines 
of state and law, The Communist Theory of Law discusses at some length 
the theories put forward by Stuchka (1921), Reisner, and Pashukanis (1924), 
and here, on the basis of quotations, Professor Kelsen insists on the great 
extent to which, in their attempt “to conform legal theory to the Marx-Engels 
prophecy of a stateless and lawless society of perfect communism” and to 
reject the findings of Western legal science, these Marxist jurists did in fact 
accept and reproduce “ false ” doctrines of current “ bourgeois” jurisprudence. 
The situation was not essentially improved, Professor Kelsen holds, even after 
the break in the development of Soviet legal philosophy (around 1986-1987, 
marked by the rejection and eventual liquidation of Pashukanis) when the 
notion of incompatibility between law and socialism was abandoned. Discussing 
Vyshinsky’s principles of legal theory in the light of an address he delivered 
at the First Congress on Problems of the Sciences of Soviet State and Law 
In Moscow in 1938, Professor Kelsen writes: “ What is most amazing in this 
theory of the bolshevik Vyshinsky is that it is exactly of the same type as 
that bourgeois theory which the Soviet writers have derided and ridiculed 
more than any other theory: the natural-law doctrine which, just as Vyshinsky, 
rejects a mere theory of positive law because of its ‘sterility and impotence’ 
and which, precisely in accordance with Vyshinsky’s recipe, works out, or 
pretends to work out, principles of law ‘from life,’ that is, from nature in 
general and from the nature of society or, what amounts to the same, from 
the social relationships in particular; with the only difference that these 
principles are the ideal norms of capitalist law. ... But neither the one nor 
the other is ‘correct and scientific.’ ” 

Professor Kelsen proceeds to face Western or, as he insists on calling 
them, “bourgeois” champions of natural law as well as Vyshinsky with a 
restatement of his own Pure Theory of Law, and since he tends to argue until 
he has succeeded in reducing his opponents ad absurdum, it is difficult at 
times to avoid the impression that The Communist Theory of Law is a kind 
of Streitschrift which involves not only Soviet writers but lumps together with 
them all others “in the bourgeois camp” who disagree with him. Even as 
such, the book would probably be more con¥incing if the reader were not 
likely to feel somewhat uneasy about the author’s approach and especially 
about the foundation on which his arguments are based. In the one chapter 
devoted to the Soviet theory of International Law, Professor Kelsen (who 
admits from the outset that he knows no Russian) can draw on a considerable 
amount of solid recent documentary material from Russian sources in French, 
German, and English, and these are supplemented and tested by reference to 
the files of the UN General Assembly and similar documents. No such wealth 
of material is at his disposal for an exposition of general Communist legal 
philosophy which makes up the major part of this book; in fact almost every 
single quotation from (and even reference to) post-Lenin writers on legal 
theory is taken from a single collection of translations published four years 
ago by Harvard University Press under the title Soviet Legal Philosophy. 
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The latest Russian treatise included in that volume appears to be a work by 
Golunsky and Strogovich published in Moscow in 1940, so that more recent 
developments and post-war trends of ideas are not reflected in Prof. Kelsen’s 
book except in one or two footnotes. Since the author has seen at best only 
part of one or two works by the few “representative” Soviet writers whom 
he discusses, while the contribution and opinions of all others, including many 
of such importance as Bukharin and Krylenko, seem to be wholly unknown 
to him, it is not quite easy to be as free of apprehension as Professor Kelsen 
himself that he has not “missed any essential feature of their doctrines.” 

What is certain is that no coherent picture of Soviet legal theory ever 
emerges from this book To a great extent this is of course inherent in the 
matter at hand: it has obviously proved exceedingly difficult, if not impossible, 
for Communist lawyers to establish an adequately satisfactory theory of law 
either on the basis of orthodox Marxian teaching or even outside it, not to 
speak of one whose logic could not easily be demolished by an eminent thinker 
like Professor Kelsen. But here one cannot help feeling that the pleasure 
of the hunt has been almost too much for Professor Kelsen. No doubt he 
is justified up to the hilt in saying, in his concluding sentence: “The deplor- 
able status of Soviet legal theory, degraded to a handmaid of the Soviet 
Government, should be a grim warning to social scientists that true social 
science is possible only under the condition that it is independent of politics.” 
That is the one thing most of us have always known. The trouble is that 
Professor Kelsen has so rushed to his conclusions and has made such mince of 
the “ small fry ” to which. he has applied himself and his method that in the end 
there is nothing left of Soviet legal science. And rightly or wrongly that is 
what one was looking for in his book: a normative interpretation of a most 
important social phenomenon. 

H. A. HAMMELMANN. 


THe Sours ArrIcan Law or Husspanp anD Wire. With an 
Appendix containing the Matrimonial Affairs Act, 1958, and 
a Commentary thereon. By H. R. Hamro, LL.B., Dr.JUR. 
Advocate of the Supreme Court of South Africa, Professor of 
Law in the University of the Witwatersrand, Johannesburg. 
[Cape Town and Johannesburg: Juta & Co. Lid. 1958. lxii 
and 521 pp. £4 1s. 6d.] 


Tue South African law relating to domestic affairs is undoubtedly one of 
the most difficult laws of its kind on the entire globe. Its basis is, of course, 
the old Roman-Dutch law, which in itself is already of no mean difficulty 
being a strange mixture of usus modernus and Dutch statutory enactments 
from the sixteenth to the eighteenth century, a few of which continue to remain 
in force. This complex system became even more complex in consequence 
of the interpretation put upon it by courts which applied to {t common 
law methods of interpretation and ideas imported from England, including, 
in effect, the practice of stare decisis. Further complications resulted 
from modern legislation, first on the pre-union and then on the union level. 
Union legislation has not resulted in unification. Considerable differences 
between the various parts of the union continue to exist. The union legislation 
on its part, however, distinguishes again between European and Native 
matrimonial relations and has thus introduced fresh complexities. It is no 
mean merit of Professor Hahlo’s work to have provided a safe guide through 
the tangle of the many pitfalls besetting any student in this field of law and 
in particular the student or practitioner outside the Union of South Africa. 
The author has greatly added to the usefulness of his work by a number of 
features which put his work well above the level of the ordinary practitioners’ 
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handbook. Thus he has included throughout his work full statements of the 
law of Southern Rhodesia. He has added numerous references to English 
law, including in particular recent cases in this field. These will facilitate 
orientation, not only for South African readers, but also for users of his work 
in this country. He has discussed a considerable number of questions on 
which there is not yet any judicial authority. He has reprinted relevant 
passages from the old Dutch legislation. He refers constantly to learned 
contributions in legal periodicals and in monographs, both in this country and 
the Union. And—last not least—the book contains a full and lucid disserta- 
tion on the South African law relating to the conflict of laws in its field, 
contributed jointly by the author and Mr. Ellison Kahn, which will be 
particularly welcomed by readers outside the Union, because there is no 
recent textbook on the South African law of conflict of laws in general and 
because the authors have wisely included a detailed statement of the law 
relating to the enforcement and recognition of foreign judgments in the 
Union. What has been said will suffice to show that the work is indispensable 
to any practitioner in the field əf the law of husband and wife who has to 
deal with any problem relating to the Union or to Southern Rhodesia. 

The law of South Africa has, of course, a great deal of attraction for 
the academic student of comparative law. It is one of the systems which are 
said to stand between the common and the civil law. Professor Hahlo’s work 
is evidence of the fact that—in the fleld covered by this book at least—South 
African law has moved far more strongly towards the orbit of the common 
law in recent years. The amount of reverence shown to judicial decisions 
is clear evidence of the extent of this development. Professor Hahlo quotes 
verbatim numerous sayings of judges—no doubt for the benefit of his readers 
—which are neither particularly striking by their originality or depth of 
thought nor by their beauty of diction. His own original contributions to the 
development of the law, which are by no means few in numbers, are set out 
with the humility of style which is de rigueur in common law systems, but 
would be considered to be entirely out of place by a civilian legal writer. They 
are throughout confined to minor points and nearly all relate to questions on 
which there is little or no judicial authority: there is, it seems, none of that 
glorious freedom left which enables a civilian to question even long-established 
judicial usage in the interest of justice and the improvement of the law. 

A more serious drawback from the student’s point of view is that Professor 
Hahlo does not say anything on the social and economic background of the 
legal rules with which his book deals. The historical explanations constitute 
the least satisfactory part of the work. This is in particular true of the 
first nine pages which attempt to sum up a development of some 2,000 
years. But it is also true of other chapters dealing with the “old law.” 
Informative as most of these chapters no doubt are, they would clearly gain 
enormously in value hy the addition of some factual information showing the 
struggles which gave birth to the new legal rules, and describing the forces 
which won and which were defeated and the moral or economical or political 
reasons which resulted in the many changesethrough which this branch of 
South African law has passed in its tortuous history. Professor Hahlo’s 
ambition was to write a book useful alike to student and practitioner. As it 
is, his work will certainly satisfy the needs of the latter, but not entirely 
those of the former. Professor Gowers Company Law has shown how much 
factual information, which aids proper appreciation, can be given even in a 
book of medium size. 

There is another aspect of this work which will strike many readers. The 
law of South Africa has recently been referred to as an example of a legal 
system in which a process of perversion has set in in consequence of the 
unbalancing tendencies of racialist ideas (see F. von Hippel, Die Perversion 
von Rechtsordnungen, (1955) pp. 18 et seg.). The Union Prohibition of Mixed 
Marriages Act, 1949, (No. 55 of 1949) has certainly a painful similarity to 
the infamous Nuremberg laws of 1985. The similarity extends even to the 
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attempt to invalidate certain marriages concluded outside the Union of South 
Africa, Professor Hahlo gives a clear and full description of this enactment 
with reference to decided cases. But he utters no single word of criticism. 
Perhaps the perversion has reached a stage at which the learned author is 
entitled to claim the benefit of the defence “impossibilium nemo obligatur.” 
It is significant that this fairly large work refers—according to its index— 
only three time to Natives and only twice to Indians. We learn of the fact 
that there are Native courts which have jurisdiction to determine suits for 
nullity, divorce and separation between Natives. Their jurisdiction is con- 
current with that of the Supreme Court. But we hear nothing of their 
practice or their social functions within the framework of the law. Professor 
von Hippel says that the South African Natives have been degraded to the 
rank of undesirable aliens in their own country. The unfortunate impression 
which Professor Hahlo’s clear and objective statement of one of the most 
important parts of South African law will leave on readers outside the Union 
is that there seems to be a very great deal of truth in this saying. 


E. J. Conn. 


A Common LAWYER Looxs AT tar CIVIL Law. By F. H. Lawson. 
[Michigan University Press: London: Geoffrey Cumberlege. 
1958. xvii and 216 pp. 82s. net.] 


Jopezep by any standards this is a book of outstanding quality in the best 
tradition of the older law classics and capable of satisfying a variety of 
interests. It consists of five lectures delivered at the University of Michigan. 
There is a foreword by Professor Yntema. The plea of both Professor Yntema 
and Professor Lawson has always been that the study of Roman law is an 
excellent starting-point for the, study of Civil law and therefore of Compara- 
tive law. In this book the author examines carefully not only the extent of 
the contribution of Roman law to modern civil systems but also the non- 
Roman elements in them. A chapter on the “advance beyond Roman law” 
shows the points of departure from the Roman practitioner’s outlook into 
the abstractions and generalisations of modern lawyers. Following David 
and Rabel, Professor Lawson stresses the similarities and the differences 
between the civil law and the common law. One of the chief merits of the 
book is its moderation. The author has not used rose-coloured glasses. Even 
the most prejudiced common law bigot may have to yield to his persuasion. 
There are many epigrams and occasionally a glint of puckish humour. The 
reader will be kept wide awake by a rapid succession of penetrating thrusts. 
The book could serve as an introduction to Roman law, certainly to Civil law 
and Comparative law; but it is also a lively early exercise for the beginner 
in Jurisprudence. 
K ' RAPHAEL PowELL. 


A BIBLIOGRAPHY ON FOREIGN AND COMPARATIVE Law Booxrs AND 
ARTICLES IN ExnaLrsH. Compiled and annotated by CHARLES 
SZLADITS, LL.M. (London) Dr.Jur. (Budapest). [Parker School 
of Foreign and Comparative Law, Columbia University in the 
City of New York. Distributed by Oceana Publications, New 
York 11. xx and 506 pp. $15.] 


Tue publication of this volume is an event of great importance for all those 
who are engaged in comparative legal research. Its aim is to list “all books 
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and articles in the English language dealing with non-common law legal 
systems and with general subjects bearing upon the comparative study of 
law.” Many users of this bibliography will be surprised at the extent of the 
literature in this field. The bibliography contains no less than 18,742 entries, 
and although a not inconsiderable number of these are duplicates or triplicates, 
i.e., entries repeated in various sections of the work, the total number of 
books and articles listed cannot be less than 10,000. Dr. Szladits has per- 
formed a gigantic task and has performed it supremely well. One is torn 
between admiration for his comprehensive knowledge and immense assiduity 
on the one side and envy for his opportunities on the other, because, as he 
points out in the Introduction, the work “is composed largely of materials 
available in the Law Library of Columbia University.” 

Dr. Szladits has cast his net very wide, and this in the sense that he aimed 
at including all books and articles in the English language on any legal system 
in the world with the exception of English law and the common law systems 
of the British Commonwealth and the United States, and also in the sense 
that he attempted to cover subjects such as conflict of laws, the unification 
of law, legal education, and considerable portions of “ jurisprudence” which 
impinge upon the comparative study of law. The work is divided into ten 
parts, the first of which comprises “comparative law and related subjects in 
general” and contains, inter alia, works about the comparative method, about 
codification and unification, periodicals, serial publications, dictionaries, encyclo- 
pedias, etc. The second or “General” Part lists works on the theory or 
character of foreign laws, historical and jurisprudential aspects, works on 
sources of law, translations of codes and other laws, and kindred matters. In 
the third Part books and articles on “ Private Law” are collected, subdivided 
into general notions and the law of persons, law of obligations, law of property, 
law of succession, and family law, i.e very much in the order of one of 
the modern Continental codes. “Commercial law” which is covered in Part 
Four includes not only business organisations, maritime law, commercial paper, 
banking and stock exchange, insurance, “communication” (an omnibus term 
comprising carriage as well as broadcasting, post, telegraph and telephone) 
-and warehousing, but also cartels, combinations and monopolies, unfair com- 
petition, industrial property and copyright, and bankruptcy and insolvency. 
“Labour law” in Part Five bears the restricted meaning it has in American 
academic education, ie. it covers collective labour law only and neither the 
contract of employment (which appears in “private law”) nor social services 
(which appear in “ administrative law”). Parts Six, Seven and Hight deal with 
Procedure (i.¢., judicial organisation and civil procedure as well as arbitration), 
criminal law, and criminal procedure, Part Nine with Public Law, which 
comprises constitutional, administrative, and financial law, and the last Part 
ig a very excellent bibliography on the conflict of laws. 

The arrangement is good and makes it easy for the research worker to get 
his references almost at a glance. There is a Geographic Index and an Index 
of Authors, and there are plenty of cross-references which are of special 
importance in a work of this kind. The reviewer has made a number of tests 
and found that the material with which he happened to be familiar was, almost 
completely, covered by the work. Dr. Szladits deserves a vote of thanks for 
having taken a heavy burden off the shoulders of all comparative lawyers. No 
work in this field will in future be possible without previous reference to this 
bibliography. One can only express a pious hope that some publisher may 
have the good sense to make it available in this country at a price more 
within reach of ordinary mortals than that at which it is now sold in the 
United States. 

O. Kauw-FReunp. 
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Prorit-SHARING IN Practice and Law. By Joun C. HARPER, LL.B. 
(London), of the Inner Temple and Lincoln’s Inn, Barrister- 
at-Law, Sometime Associate of the Institute of Chartered 
Accountants in England and Wales. [London: Sweet & 
Maxwell, Ltd. 1955. xxiv and 857 and (index) 10 pp. 
88s. 6d. net. | 


Tse scope of Mr. Harper’s book is wider than one might think from its title 
and from his definitions of profit-sharing and co-partnership. He tells us at 
pp. 5-6 that profit-sharing must be distinguished from co-partnership, since 
the latter involves participation by employees not only in profits but also to 
some extent in management, but nevertheless about a third of his book is 
concerned with capital schemes. The inclusion of capital schemes in Mr. 
Harper’s book was, however, inevitable, for a company may well have a 
composite scheme, combining both a profits scheme and a capital scheme. 

Profit-sharing and co-partnership schemes may take many different forms. 
They may take the form of a profit scheme, under which a defined percentage 
of the periodical profit is divided in a defined manner among those participating 
in the scheme, or of a distribution scheme, by which participants receive a 
bonus varying in accordance with the distribution made to the company’s 
shareholders or some class of them, or of a capital scheme, under which the 
employees’ interest in the company’s capital has been acquired on specially 
favourable terms and as part of a system. As regards capital schemes, Mr. 
Harper makes a threefold classification of them into (1) “bonus register 
schemes,” under which a special register of shareholders is kept for employee 
shareholders and a bonus dividend is paid on the shares entered thereon in 
addition to the normal dividend paid to all shareholders of that class; 
(2) “ employees’ share schemes,” which involve the issue of one or more special 
classes of shares on specially favourable terms to employees only; and (8) 
“ share purchase schemes,” under which a company provides financial assistance 
to employees to acquire an interest in its capital. 

The book succeeds admirably in its primary purpose of providing for’ 
business men information as to these various types of schemes, the difficulties 
to which they respectively may give rise, and the ways in which those difficultles 
may be overcome. Mr. Harper is concerned not merely with an exposition 
of the relevant legal rules but also emphasises those practical matters which 
it is necessary to bear in mind if the confidence of the employees (an essential 
pre-requisite to the success of'a scheme) is to be obtained. 

Apart from a slip on pp. 108-104, where a company’s net profit for a 
year is equated with the balance of that year’s profit and loss account carried 
forward, the book reaches a very high standard of accuracy and can be 
recommended with confidence ag a reliable source of information. Written, 
as it is, primarily for the laynfan, the exposition of the law has been kept 
as simple as possible; nevertheless, those lawyers (the number of whom must 
be very large), who have had little practical experience of the problems raised 
by such schemes, can learn much from the book and will appreciate its 
readability, whilst all lawyers, whether already familiar or not with such 
problems, will find the numerous forms and precedents contained both in the 
text and in the appendices very helpful indeed. 

The author and publishers are to be congratulated on their enterprise in 
bringing out this volume at a time when there has been so marked a revival 
of interest in the possibilities of industrial co-partership, 


J. A. Honrwey. 
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Byres on Buurs or Excuance. Twenty-first Edition. By MAURICE 
Mreran, Barrister-at-Law. [London: Sweet & Maxwell, Ltd. 
1955. Ixxvii and 489 pp. (with index). £8 8s. Od. net.] 


A wew edition of this, the classical texbook, on the law of bills of exchange, 
promissory notes and cheques {s very welcome. As the editor says in his 
preface the gap of sixteen years which separates it from the last edition is 
the longest in the history of the work: during the last century new editions 
used to appear about every five years, a good indication of the importance 
of this branch of the law during that period. 


As this is the first occasion on which Byles has been reviewed in this 
periodical it is perhaps fitting to make some general observations about its 
scope and character. Originally published in 1829 it is the only survivor of 
several competent early textbooks on the subject and its survival undoubtedly 
reflects the respect in which it is held in the profession. This is partly due 
to the fact that its author was probably the greatest master of his subject 
who has ever practised in this country, and partly due to the fact that it 
contains valuable chapters on important matters such as the effect of the 
bankruptcy statutes and the statutes of limitation on bills of exchange which 
are naturally absent from its principal rival, Chalmers, where those subjects 
are dealt with here and there incidentally to the consideration of the text of 
the Bills of Exchange Act, 1882, on which it is, of course, a commentary. 


Byles, who became a competent though not outstanding judge of the 
Common Pleas, continued in charge of the work for nearly forty years, the 
period when the use of bills of exchange in commerce was at its height, so 
that his knowledge and experience of his subject have probably never been 
equalled, and his statements on the law still carry much the same weight as 
judicial pronouncements. 


With the passing of the Bills of Exchange Act, 1882, the character of the 
work altered somewhat, and became more in the nature of a commentary on 
the code. But the material of the individual chapters was arranged ingeniously 
round the sections of the statute, and it thus provides a rather more readable 
text than the rather arid notes attached to the sections of the Act in Chalmers. 
More important it has enabled the later editors to maintain a reasonably 
homogeneous treatment of the various aspects of the subject. This is not only 
true of the somewhat peripheral topics already mentioned such as bankruptcy, 
but of the more basic ones such as cheques. in order to discover the law of 
cheques from the statute a good deal of backwards and forwards reading is 
necessary, and it is not at all easy to get a general picture. In Byles all the 
relevant sections are brought together in one chapter, and are there treated 
in a logical order, which is a great help to the reader. This does of course 
lead to a certain amount of repetition, since some of the sections in question 
are relevant to bills of exchange proper, and have again to be discussed in 
the appropriate place. Most readers will willingly forgive this, however, in 
consideration of the added comprehensiveness “and clarity which are thereby 
attained. 


There is nevertheless at least one topic which is dealt with in different parts 
of the book without adequate cross-referencing; that is the important subject 
of the effect of payment of a debt by bill of exchange. This is discussed under 
cheques (p. 24), in the special chapter on “bill or note as payment,” and at 
p. 245, and the statements made are not always easy to reconcile. The previous 
edition contained the rather bald and possibly misleading statement that “a 
cheque, unless dishonoured, is payment.” To this Mr. Megrah on the strength 
of Re Hone (infra) has added the words “ when it is cleared,” though actually 
Harman J. who so found in that case limited his finding to bankruptcy cases. 
It is submitted that the true effect of taking a cheque or other bill is that the 
payment is conditional on the cheque being honoured, which is perhaps implicit 
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in the statement in the earlier edition, and appears more fully at p. 245 of 
the new edition. 

Coming to the present edition one’s first word must be one of congratulation 
to the publishers on having induced Mr. Megrah to undertake the work of 
editor. As secretary for many years to the Institute of Bankers, where the 
Bills of Exchange Act had its origin, he has been able to acquire an exceptional 
knowledge of the commercial aspects of the law, and as the author of a 
successful commentary on the statute he has already established his reputation 
as a textbook writer. It is a pity that in taking over responsibility for Byles 
he has contented himself to such a large extent with what he calls “bringing 
the work up to date in the normal sense.” It is true that by the introduction 
of paragraph headings in heavy type, by spacing the text, and by other means 
he has much improved the appearance of the work. He has also put much 
research into the discovery and citation of relevant Dominions and American 
authorities which often throw light on problems raised by our own statute. 
Again it is helpful, especially to those who have to advise Continental clients, 
to have in an appendix a comparative table of our code and the sections of 
the Geneva Convention on the Uniform Negotiable Instruments Law: indeed 
it would have been useful to have the text of the latter as well. And of course 
the work of bringing in the new cases and statutes has been done with the 
thoroughness which we have learned to expect from Mr. Megrah. 


But there have during the past fifteen years or so been an unusually large 
number of decisions which have given rise to controversy, sometimes almost 
heated in character, and it seems a pity that Mr. Megrah has not given the 
profession the benefit of his views on the problems involved, in the way that 
Sir John Paget used to do on similar occasions. To mention but a few of 
these cases we have Brewer v. Westminster Bank [1952] 2 All E.R. 650; Bute 
(Marquess of) v. Barclays Bank [1954] 8 W.L.R. 741; Coutts v. Browne-Lecky 
[1946] 2 All E.R. 207; Motor Traders Guarantee Corporation v. Midland 
Bank, 54 T.L.R. 10; Re Hone [1950] 2 All ER. 716; Oliver v. Davis [1949] 
2 K.B. 727; Bank of Baroda v. Punjab National Bank [1944] A.C. 176. Most, 
if not all, of these cases have been the subject of notes or articles in the legal 
periodicals, some of which, indeed not the least useful of them, have been from 
the pen of Mr. Megrah himself. It is disappointing that in Byles he should 
have been content to note them up in appropriate places, and even to ignore 
the Browne-Lecky case altogether, presumably on the ground that being 
primarily concerned with guarantee it is not directly relevant. The only 
exception to this unfortunate self-restraint which I have noticed is the telling 
criticism of the recent judgment of Devlin J. in Kwei Tek Chao v. British 
Traders and Shippers Lid. [1954] 2 Q.B. 459 which appears on p. 805. He 
might have added that the learned judge’s distinction between altering the 
date on a cheque and altering the sum for which it is drawn is equally 
unfortunate, since section 64 treats alterations of the sum payable and the 
date of drawing as being exactly on a par with each other. 


Rather fuller discussion of, the basically important subject of negligence 
in connection with the collection of crossed cheques would also be desirable. 
An important aspect of this problem relates to the amount of care which a 
banker must take to satisfy himself as to the respectability of a new customer. 
This receives attention in only part of one paragraph in Byles and the citation 
of the relevant cases is far from complete. Again the subject of countermand 
of cheques requires rather more attention—the effect of the leading case of 
Curtice v. London City and Midland Bank [1908] 1 KB 298 is not accurately 
stated. Then Oliver v. Davis (supra) contains an important if not very 
convincing statement by Evershed M.R. as to the meaning of “ antecedent debt 
or liability” as consideration for a bill, in which he equates the meaning of 
this rather ambiguous phrase with past consideration, and this view certainly 
ought to be noticed. 


C. 
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INTERNATIONALE RECHTSPRECHUNG ZUM GENFER IHINHEITLICHEN 
WECHSEL- UND ScHEcKRECHT. Herausgegeben von Professor 
Dr. ERNST VON CAEMMERER, bearbeitet von Dr. MALTE VON 
Barcen, unter Mitarbeit von Dr. GUNTAER SpitH. [Berlin : 
Walter de Gruyter & Co. and Tübingen: J. C. B. Mohr (Paul 
Siebeck). 1954. xx and 499 and (index) 28 pp. DM. 51.] 


Tors is a work of considerable industry and importance produced under the 
auspices of the Max-Planck-Institute for Foreign and International Private 
Law at Tübingen. 

Over twenty years have passed since the International Conferences at 
Geneva which led to the drafting of the Geneva Uniform Law of Bills and 
Notes in 1980 and of the Geneva Uniform Law of Cheques in 1981, and this 
book consists of an examination of how these laws have operated in ten of the 
participating countries which have adopted them—Denmark, Germany, France, 
Italy, the Netherlands, Norway, Austria, Portugal, Sweden, and Switzerland. 

The book is divided into two parts, the first dealing with Bills and Notes, 
the second with Cheques, and each part observes the same pattern. There is 
first an introductory chapter which describes in detail the extent to which 
the Uniform Law has been incorporated into the national laws of the ten 
countries under review, and this is followed by a comparative table showing 
the number of each Article of the Uniform Law with the number of the 
corresponding Article in each of the individual national laws. 

In the main section of each part the text of each Article of the Uniform 
Law is given in the official German translation, and in the official French and 
English versions, and these texts are followed by a number of propositions 
based on decisions given by the courts of the various countries on the inter- 
pretation and application of the corresponding Article in the national Code. 
Sometimes only a reference to the case is given, on which the proposition is 
based; sometimes we are given a brief summary of the facts and reasoning 
of the decision in order to support or elucidate the proposition; occasionally 
a note is interpolated to give a cross-reference or to underline a particular 
point or aspect of a decision. 

In this manner each of the seventy-eight Articles of the Uniform Law of 
Bills and Notes is dealt with, and, in the second part, each of the fifty-seven 
Articles of the Uniform Law of Cheques; and this accumulation and colla- 
tion of case-law from ten countries must inevitably make this work of the 
greatest value to anyone interested in a comparative study of this branch 
of the law, and indeed to any jurist who wishes to see how international 
uniformity of legislation can be either perfected or destroyed by national 
judiclal {nterpretation. 

Great Britain has not adopted either of the Uniform Laws, and so no 
decisions are cited from the English or Scottish courts, nor are they even 
referred to by way of comparison or contrast. Indeed any such comparison 
or contrast is beyond the intention and scope ef this book which is solely and 
essentially a collection of material on the operation of the Uniform Laws, 

But the English lawyer will find this work invaluable as a reference book 
from which to gain some insight into the operation of the Continental law, 
and from which he can make his own comparisons and contrasts. Thus there 
is an apparent divergence as to the fundamental nature of the obligation on 
a bill or cheque under the Uniform Law on the one hand and the Anglo- 
American system on the other. The latter system has always regarded that 
obligation as merely one species of contractual obligation, although the severe 
modifications of general principles of Contract in their application to bills 
and cheques sometimes reduce this conception to a fiction; on the Continent 
the obligation is regarded as sui generis, arising from the very nature and 
form of the instrument—hence the importance attached there to the formalities. 

From these contrasting attitudes stem many consequential differences, 
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including perhaps the difference in the legal consequences of a forged indorse- 
ment. In the Anglo-American law negotiability has always been deprived of 
its full effect by the rule that even negotiation cannot confer a good title 
after a forged indorsement; under the Continental system it can, with much 
greater logic. 

But such points of contrast should not be allowed to obscure the fact that 
there is a great deal of common ground in the Uniform Law and in the Anglo- 
American laws, as the late Professor Gutteridge was wont to emphasise, and 
this indeed is inevitable since both systems of law must, as a first and indis- 
pensable requirement, operate effectively against broadly the same commercial 
background. And the English lawyer who consults this work will realise that, 
in spite of the many ostensible divergences between the two systems, in 
practice the provisions of the two systems are often made to produce sur- 
prisingly similar results. 

C. F. Parrer. 


Banrein Isnanps. By FEREYDOUN ADAMIYAT. [New York: 
Frederick A. Praeger, Inc. London: Stevens & Sons, Ltd. 
1955. x and 268 pp. 87s. 6d.] 


Dr. Adamiyat is well known both as an historian and as a lawyer. He is the 
author of “The Diplomatic Relations of Persia with Britain, Russia and 
Turkey: 1815-1880” and of a three-volume work on the life and foreign policy 
of the Persian statesman Amir Kabir. He has also been Iranian representative 
on the United Nations Special Committee on the Definition of Aggression and 
rapporteur of the Legal Committee of the General Assembly. 

This book is described as “A Legal and Diplomatic Study of the British- 
Iranian Controversy ”—the controversy, that is to say, over the sovereignty 
over Bahrein. Iran claims that Bahrein belongs to Iran, whereas the United 
Kingdom maintains that the Sheikh of Bahrein entered '“as an independent 
ruler” into special treaty relations with the United Kingdom. These relations 
are of the general nature of a protectorate, the governing instrument being 
the Bahrein Order in Council of 1918. The subject-matter of the book is 
therefore well suited to Dr. Adamiyat’s gifts, although it often happens that 
the roles of historlan and advocate are not easy to combine. This is certainly 
the case here, and the result is a work of most uneven quality, 

When he is writing as an historlan, Dr. Adamiyat shows real historical 
insight in divining the motives behind the policies of the various Powers. In 
particular, quoting extensively from British sources, he shows the differences 
of view which often existed between British officials in the Persian Gulf, the 
Government of Bombay, the Government of India, the India Office and the 
Foreign Office. Similarly, on the Persian side, there were differences between 
the authorities of the central government in Teheran and the provincial 
authorities in Shiraz. In no sense is the historical account spoiled by anti- 
British bias. Indeed it would have been of genuine interest to British readers 
if Dr. Adamiyat had let us know a little more of what he really had in mind 
when he referred to a certain Governor of Bombay as a “ typical intellectually 
mediocre British civil servant.’ One criticism, however, that might be made 
of the historical chapters is that, having regard to the complex story of the 
Persian Gulf, it is hardly practical to single out for special treatment the 
relatively small matter of the British-Iranian controversy over Bahrein. But 
presumably this decision was dictated to Dr. Adamiyat, not by his historical 
sense, but his desire to write a book that could be used to support Iran’s 
claim. 

So far as Dr. Adamiyat’s legal arguments are concerned, it is not the task 
of the reviewer to judge whether they are good or bad, still less to attempt 
to refute them. It is, however, legitimate for the reviewer to comment upon the 
manner in which Dr. Adamiyat handles legal material. This can only be 
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described as defective, and inferior to the work of Majid Khadduri who, in 
Volume 45 of the American Journal of International Law (at p. 681), published 
an article on the Bahrein question the object of which appeared to be to reserve 
a general Arab claim to Bahrein in the event of the Sheikh’s ties with the United 
Kingdom being dissolved. Instead of studying the rules of international law 
relating to the acquisition and loss of territory, as laid down by international 
tribunals in a number of leading cases, and then applying these rules to the 
Bahrein case, Dr, Adamiyat seems to start from the proposition that “a 
territory belonging to a sovereign State cannot be lawfully detached, so long 
as the right of ownership has not been transferred by this State to another 
in virtue of an official act, in this case a treaty, or so long ag its annexation 
by another State or its independence has not been officially recognised by the 
lawful owner of the territory.” This proposition was put forward by the 
Iranian Government in diplomatic notes in 1927-1928. It does not appear to 
be supported by any authority and it is not difficult to understand why the 
United Kingdom Government characterised it as a principle which, if it existed, 
would “ seriously prejudice the maintenance of peace and international order.” 
Dr. Adamiyat also attaches importance to the fact that the Sheikh’s relations 
were originally with the East India Company and not with the United 
Kingdom, but this does not prevent him, where convenient, from relying on 
the acts of the Company’s officials. As a final example of Dr. Adamiyats 
method, he cites Judge Huber in the Island of Palmas case to the effect that 
treaties between the Dutch East India Company and native princes were “ not, 
in the international law sense, treaties or conventions capable of creating rights 
and obligations such as may, in international law, arise out of treaties.” But 
he omits to add that Judge Huber went on to say that “contracts of this 
nature are not wholly void of indirect effects on situations governed by inter- 
national law; if they do not constitute titles in international law, they are 
none the less facts of which the law must in certain circumstances take 
account.” 

The book contains a useful bibliography and—consistently with its general 
purpose—a number of documents alleged to support the Iranian case published 
as appendices, but unfortunately no index. 

D. H. N. Jouson. 


VÖLKERRECHTLICHE UND STAATSRECHTLICHE ABHANDLUNGEN. CARL 
BILFINGER ZUM 75. Geburtstage am 21. Januar 1954 gwidmet 
von Mitghedern und Freunden des Instituts. Max Planck- 
Institut für Ausländisches Oeffentliches Recht und Völkerrecht, 
Heidelberg. Beiträge zum ausländischen öffentlichen Recht 
und Völkerrecht, Heft 29. [Berlin: Carl Heymanns Verlag 
KG, Köln. 1954. viü and 557 pp. DM. 47.] 


Tus Festschrift deserves the closest attention, not so much on account of 
the number and quality of the various essays of which it consists, but because 
of the person and teachings of the scholar whom it is intended to honour. Carl 
Bilfinger came into prominence in 1982 when he appeared as counsel and legal 
adviser to Franz von Papen in connection with the latter’s famous coup d’état 
which destroyed the Weimar Republic. He was promoted to the chair of 
international law at Heidelberg University a short while after Nazism had 
come to power. In 1944, when Himmler and his SS. were the true rulers of 
Germany, Bilfinger became the successor to Bruns in the directorship of 
the influential Kaiser Wilhelm Institut fur ausldndisches und internationales 
Privatrecht in Berlin. He remained in that post after 1948. This Institute— 
now renamed Max Planck Institut and transferred to Heidelberg— is respon- 
sible for the publication of the present volume. 

Unfortunately, and contrary to general usage, the learned editors have 
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omitted to include in this volume a list of Professor Bilfinger’s very numerous 
writings, many of which are of considerable interest to those who wish to 
understand the motives and methods of a group of German scholars of inter- 
national law, which was of fateful importance during the last thirty years. 
It is of some interest to look a little more closely at some of these writings. 
Among Professor Bilfinger’s more noteworthy works is one entitled “The true 
face of the Kellogg-Pact.—Anglo-Saxon Imperialism under cover of law” 
(Haka-Druck Berlin 0.17, year of publication not stated). The following 
quotation from this work, which seems to have been published in 1941 or 1942, 
illustrates the sort of doctrine which Professor Bilfinger has taught at his 
various German University posts :— 


“. .. The war, declared by England and her satellites upon Germany, 
has the character of an armed intervention which had broken out between 
Germany and Poland, which latter had been incited by England... . 

English politicians knew perfectly well that by this war England would 

commit an act which is unlawful under the law of the League of Nations. 

England, the chief profiteer, the watchman and the responsible guardian 

of international law, undertook to violate the charter of the League of 

Nations in the face of the negative or hesitant attitude of its neutral 

members—an embarrassing position in view of the pretence, maintained 

by British propaganda, that England would conduct lawful wars only. 

Whichever way one were to turn and twist the charter of the League of 

Nations there clearly could not be any convincing justification for the 

violation of the charter committed by the declaration of war egainst 

Germany. England had thus caught herself in the meshes of the net which 

had been meant to fetter Germany, parts of which were the war-guilt-lie 

and the punishment of the ‘aggressor ’.” 

The learned author arrives at the conclusion that the Kellogg Pact is nothing but 
“an instrument of gross fraud in the service of Anglo-Saxon power 
politics, a worthy counter-part of the League of Geneva” (loc. cit., p. 89). 

In his pamphlet on “The Stimson doctrine” (Essener Verlagsanstalt, 1948) 
our celebrated scholar informs his readers (at pp. 82 et seq.) that 

“the Government of F. Roosevelt by completing the U.S.A.’s abandon- 
ment of their isolationist post-war-policy in Europe undertook to lead the 
crafty propaganda of World Jewry against German National Socialism.” 

In another work, which bears the significant title “The League of Nations 
as Instrument of British Power Politics” (Junker & Dtinhaupt Verlag, Berlin, 
1940) he explains that 

“since 1988 England has tried to put into effect a scheme of encirclement ” 
against Germany (at p. 24) and says that 

“the Fuhrer has torn up this net of fraud against the law, he has broken 

down the British monopoly of international law and uncovered the true 

face of the British ‘league of nations ’.” 

In an article published in the Journal of the Academy for German Law, 
1941, at p. 255, Professor Bilfinger wrote that the modern science of inter- 
national law had definitely rejected both the doctrine of the just and unjust 
war and the entire train of thought according to which aggression was legally 
forbidden and defence permitted Such a doctrine was incompatible with the 
principle of the independence of States. This incompatibility was the basis on 
which the science of international law had to make its contribution to the 
intellectual fight against those who had started this war, viz., Great Britain. 
Perhaps even more significant is an article published by him two years later 
in the same periodical (1948, p. 17) headed “On the tenth anniversary of the 
Revolution.” Writing tn majorem gloriam of the Nazi revolution, the learned 
author points out that it is the 

“task of the hour to secure by armed power the constructional work of 
the last ten years within the framework of the German New Order for 

Europe.” 
and he dutifully describes President Roosevelt as a “ war-monger.” 
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Professor Georg Schreiber and Professor Hermann Mosler (the latter of 
whom succeeded Bilfinger as head of the Institute), the editors of the present 
Festschrift, say that it is Bilfinger’s merit, “ that—notwithstanding the German 
collapse (t.6. of 1945)—the atmosphere of practical humanism has been main- 
tained, which was created by Viktor Bruns...” One must seriously ask 
what the meaning of these words can be if applied to one of the scientific 
propagandists of the legal theory which supported concentration camps and 
gas chambers Was the genocide, committed by the German New Order for 
Europe, “ practical humanism”? Was it “practical humanism” to teach that 
the Kellogg Pact was sheer hypocrisy and that the differentiation between 
just and unjust wars was incompatible with State sovereignty? Can one really 
pretend that the learned author, who was honoured by the editors of, and 
contributors to, this Festschrift, was not an active adherent to, and a blind 
supporter of, the Nazi system of blood and terror, a system to whose leading 
representatives he owes what the learned editors call “a brilliant academic 
career, crowned by the directorship of the Institute”? 

That, in 1954, a Festschift in honour of a Carl Bilfinger could be published 
by an Institute largely financed by the German Federal Government is, in 
my submission, a fact of which legal scholars everywhere should take due 
note. This fact is far more important than are the merits or demerits of the 
individual contributions to it, though one or two of them are clearly of the 
same flesh and blood as the writings of the scholars in whose honour they 
were written and published. Thus, to mention one example only, Professor 
Erich Kaufmann, writing on the jurisdiction of the Allied war crime tribunals 
and the Control Council, puts the word “war criminal” into inverted commas 
on every single occasion when he is using it. The judgments against the 
Spandau prisoners, such as Hess, Neurath, etc, are described by him as a 
“tragic event” (at p. 144). Does the learned writer consider these convicts 
as “practical humanists” in the Schrelber-Mosler meaning of the word? 

Among the numerous other contributions there are some which are of con- 
siderable value. Dr. Féaux de la Crofx’s article on the London Debt Agree- 
ment is of interest to non-German readers. So are Dr. Kraske’s essay on the 
Bricker Amendment and Professor Scheuner’s careful and balanced investiga- 
tion of the position of non-members of UNO. Dr. G. Weiss contributes a clear 
and objective explanation of the international position of Jerusalem. Other 
articles, such as those by Professor Schile and Dr. Partsch, deal with 
important practical questions of German public law. Professor Wegner in an 
interesting—though in many respects curious and entirely unconvincing—article 
maintains that Prussianism has a distinctly Christian character. Dr. von 
Puttkammer describes the history of European constitutional schemes. Dr. 
von Merkatz, a member of the Bonn Parliament, contributes a remarkable 
thesis on the relationship between E.D.C. and the European Steel and Coal 
Federation. The very high quality of some of these articles—and of others 
to which to refer in the context of this review would lead too far—speaks 
for itself. The influential positions, held bye their authors, make the fact 
appear to be significant, that they were published on this occasion. That 
German jurists of great repute, some of whom profess to be devout Christians, 
and some of whom are well known to have been victims of Nazism, thought 
it advisable to band together in 1954 for the purpose of honouring an out- 
standing protagonist of Nazi legal theory, must be considered to be an ominous 
danger sign for the future intellectual and moral development of Germany. 
One may wish to forgive those who, for some reason or other, have for years 
actively assisted a régime of cruel terror and unprecedented crime, whose 
responsibility for World War II no sane person can doubt. But is it morally 
right—or is it even merely politically tactful—to honour and to praise the 
representatives of the Nasi legal theory as “ practical humanists”? 


E. J. Conn. 
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BUYING AND SELLING 4 House. Second Edition. By M. Basu. 
EVANS, M.B.G., F.R.I.C.5., F.A.I., M.INST.R.A. [London: Stevens 
& Sons, Ltd. 1955. viii and 165 pp. and index. 10s. 6d.] 


Tus book admirably achieves its object of providing the layman “with some 
idea of the difficulties to be encountered and the pitfalls to be avoided in the 
buying and selling of a house” (Preface, p. 1). But lawyers familiar with 
conveyancing need not necessarily disdain to read it, because it contains much 
sound practical advice outside the sphere of law, in chapters entitled “ The 
Choice of a House, Structural Condition and Repair and Moving into a 
House,” on points many of which are common sense but only too easily 
overlooked. 

Especial attention is paid to the problems of the person purchasing for 
the first time, the financial implications of ownership and mortgaging, as 
opposed to renting, being carefully considered, with examples and tables of 
costs, stamp duty, etc. The various stages of purchase and sale, from negotia- 
tion (where the problem of estate agents’ commission is clearly explained) to 
completion are discussed in outline, with due emphasis on planning. 

The need for professional advice from surveyors and solicitors is frequently 
stated, though the remarks that it is “advantageous” (Preface, p. 1) and 
“very desirable” (p. 91) to employ a solicitor in the initial stages might well 
be more strongly worded. .The short statement on the legal implication of 
mortgages (pp. 70-71) should, it is suggested, be reworded so as to distinguish 
more clearly between the normal course of events and the situation if the 
mortgagee has to call in his loan or realise his security. 

Buying or Selling your House (Daily Mail Ideal Home Series No. I, 
112 pp. price 2s. 6d.) is another booklet covering the same ground in much 
the same way and although it is the work of several hands there is little 
overlapping except perhaps on the question of finance. Solicitors will be 
glad to see the particular importance attached to their advice and work. 

Both these publications should be most useful. 


F. R. C. 


THE INDIAN YEARBOOK OF INTERNATIONAL AFFATRS, 1954. Vol. OI. 
Published in India. [For sale by Stevens & Sons, Ltd., London. 
ix and 454 pp. 20s.| 


Tuis third volume follows the pattern set in previous volumes. The first 
section includes a wide range of topics dealing with problems of particular 
relevance to India and other Asian nations; some are of mainly historical 
interest, others deal with current economic, political, and even cultural 
relations. The second section ig perhaps of more immediate interest to readers 
of this Journal and deals with problems of international law and constitutional 
law, concluding with a summary of recent treaties and case decisions. 

In this second section the articles are extremely varied and include topics 
such as “Grotius and India,” “The Judiciary in Pakistan,” “ Constitutional 
Problems of the Colombo Powers,” and several articles on international law. 
An article on “The Right to Learn” by L. C. Green contains a useful survey 
of the recent American decislons together with a comparison between these 
decisions and recent Indian decisions. The current problem of “ The Narrowing 
Sea” is the subject of an article which analyses the relationship between the 
Į. C. J. decision in the Anglo-Norwegian Fisheries case and the International 
Law Commission’s: draft on Territorial Waters, and points out possible in-| 
consistencies beween the two. 

There is in this volume far less evidence of “ partisanship ” and far more of 
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independent scholarship. Occasionally, where authors touch questions of acute 
political sensitivity, there is a surprising omission of relevant facts and, on one 
occasion, a complete distortion of the facts. For example, in dealing with 
“China and the United Nations,” Mr. Singh rightly points out that the 
exclusion of Communist China from representation in the UN organs in effect 
virtually terminates China’s membership; but in dealing with the merits of 
the claim to representation there is no mention of the fact, by some considered 
extremely relevant, that that government has been found guilty of aggression 
against the United Nations by the General Assembly. It is not suggested 
that this ought to be a vital factor either way, but it is surely one which 
demands attention. 

Again, in a somewhat factual article on “ The Problem of Korea” by L. M. 
after recounting how the UN Command had reported hostile contact with 
Chinese “ volunteers” on Nov. 5, 1960, the author states that “The UN forces 
began an offensive against the Chinese on Nov. 24, but when the Chinese forces 
launched a major counter-offensive . . . etc.” (p. 198). Whether or not these 
terms are accurate in the military sense, to describe the Chinese intervention 
as a “counter-offensive” and to couple this with a forceful deprecation of the 
General Assembly’s description of that same intervention as “aggression” 
seems to indicate an end to scholarship and a marked political bias. 

These lapses from an otherwise general and commendable standard are 
unfortunate: they hinder the Yearbook’s accession to the ranks of those 
Yearbooks to which scholars everywhere owe so great a debt of gratitude. 


D. W. Bowrrr. 


NoTAaBLE BritisH TrraLs Serws. Vol. 80: Tax TRL or JOHN 
THOMAS STRAFFEN. Edited by LETITIA FAIRFIÆELD, C.B.E., M.D., 
Barrister-at-Law, and Eric P. FoLLBROOK, Clerk to the 
Justices, Reading County. [London: Wiliam Hodge. 1954. 
xiii and 299 pp. 15s.] Vol. 81: TRIAL OF CHRISTOPHER CRAIG 
AND Derek Wruuiam BentiEy. Edited by H. MONTGOMERY 
Hyper, M.P., Barrister-at-Law. [London: William Hodge. 
1954. xiand 264 pp. 15s.] 


Tre two trials which form the latest addition to the Notable British Trials 
Series both rightly caused uneasiness among considerable sections of the 
public with the present situation of the criminal law, though for rather 
different reasons. In the Strafen case we are faced with the curious and 
unprecedented phenomenon that a certified mental defective, who had been 
found unfit to plead at one murder trial, should have been considered fit to 
stand trial for his life a few months later—largely, so it would seem, because 
he was mad enough to conceive of the ambition “to prove his innocence” of 
the new horrible crime which he had all too obtiously committed. If nothing 
of exactly this kind had ever happened in English courts before, the unhappy 
spectacle of a person of seriously impaired mental faculties and seriously 
diminished responsibility being sentenced to death is, alas, by now only too 
familiar, and it is scant comfort to realise that there was from the outset no 
great likelihood of the sentence being executed. 

The editors of this carefully prepared volume suggest in their introduc- 
tion that “there can be little difference of opinion that the trial of John 
Thomas Straffen shows the urgent need for a change in the law concerning 
mentally defective prisoners charged with murder,” especially the M’Naghten 
Rules. In this, one regrets to say, they are wrong. In the deplorably cursory 
discussion in the House of Commons of the Report of the Royal Commission 
on Capital Punishment, the Home Secretary seemed to have no compunction 
in maintaining—I am quoting The Times report— that no advantage would 
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be gained by disturbing the present position, and that it was better to leave 
matters as they were.” : 

The outcome of the Craig-Bentley case also has the unenviable distinction 
of creating a precedent, for if Bentley, himself in his ’teens, was not by a long 
shot the first, nor, one fears, the last dim-witted boy to be hanged in this 
country, he appears to be the first individual in our legal history who has 
been executed as an accomplice in a crime for which the principal instigator 
and chief executant could not suffer the extreme penalty on account of age. 

The crimes reported in these two volumes mere plainly of a particularly 
repulsive and heinous character. It is just in these cases, where strong 
feeling is likely to be aroused among all concerned, that every possible care 
must be taken that the conduct of the case throughout should be as unim- 
peachable as is humanly possible. In the circumstances one notes from 
statements made at the Craig-Bentley trial that, after the crime had been 
committed around 9.80 p.m., and Bentley was arrested and taken to the 
police station immediately afterwards, it was 4 a.m. or a little later when he 
made an important and lengthy statement in the chief inspector’s room, and 
about 5.80 am. the same night when he was seen again, charged and 
cautioned. One is left to wonder what happened in the intervening hours of 
the night. 

Other unusual features of this same trial, which become obvious from the 
transcript now published in the Notable British Trials Series, included the 
spectacle, unfamiliar in an English court, of the judge, in this case the Lord 
Chief Justice, in his summing-up, brandishing and demonstrating to the Jury 
an implement in no way used in the commission of the crime charged against 
the prisoners, with the rhetorical question: “Have you ever seen a more 
horrible sort of weapon?” and the final words of the court in passing sentence 
on Craig: “I shall recommend the time which I suggest to the Secretary of 
State that you shall be kept in confinement.” 


H. A. Hasarmreraranrn. 
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A RATIONALE OF GIFTS AND FAVOURS 


Doctor: But what opinion hold they that be learned in the law 
of England in such promises that be called naked or nude 
promises? ... 


Student: The books of law of England entreat little thereof, for 
it is left to the determination of doctors; and therefore I 
pray thee shew me somewhat now of thy mind therein, and 
then I shall shew thee somewhat therein of the minds of 
divers that be learned in the law of the realm. 


` Christopher St. Germain. (1580) 


Waite people constantly make or promise gifts and do and 
promise favours, these benevolent activities have no official rubric 
in English law. English law, so runs the classical explanation, 
will not enforce a gratuitous promise not made by deed; nor will 
it disturb an executed benefaction however ungrateful the 
beneficiary may be.’ Nonetheless it simply is not true that even 
“informal gratuitous arrangements have never been given positive 
legal treatment. What is true is that, rather than open and direct, 
‘this treatment has been ad hoc and sporadic, and peculiarly 
involved within more prominent fields of legal commerce. One 
such involvement has been with the law of contract and con- 
sideration; another with trusts and other equitable doctrines; a 
further liaison has long existed with bailment and the law of 
agency; and a significant link can also be discovered with the 
tort of misrepresentation. Thus on the periphery of traditional 
doctrine, a surreptitious law of gifts has led a precarious as yell 
as promiscuous existence. ‘We therefore need to reconsider a 
wide range of situations to assess their practical results and to 


1 These propositions are so firmly established that authority is hardly required; 
but see, e.g., Jenks’ English Civil Law (4th ed., 1947) 80. Nor is the legal 
justification for these rules anywhere clearly given, though if is to some 
extent implicit: since gifts and favours are purely private and sentimental 
arrangements, no useful purpose would be served by legal intervention. See 
generally Fuller, Consideration and Form (1941) 41 Col.L.R, 799 at 818 and 
passim. 
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promote their integration.* In the end we shall arrive at a truer 
picture of how the law has treated executory and executed gifts 
and how it treats favours. 


METHODS OF ENFORCING GRATUITOUS PROMISES 


We must, as a first step, renew acquaintance with Shadwell v. 
Shadwell,” even though it is a notoriously well-known decision, 
An affectionate uncle promised an annuity to his nephew, who 
was a young barrister engaged to be married. The uncle wanted 
to assist him “at starting,” but after the nephew’s marriage not 
all the annuities were paid. The straightforward issue was whether 
or not this promise of financial help was enforceable; and looking 
at the facts without legal pre-conceptions, it is clear that this was 
a gift-situation of a very typical kind. There was here no element 
of bargain, no sly calculation to procure a marriage t: the promise 
was just “an act of kindness,” 5 a ‘‘ mere voluntary courtesy,” ° 
an avuncular gesture of not infrequent happening. With less 
goodwill the uncle could equally have said, ‘I will give you £500 
if you break your leg.”?" The broken leg, like the previous 
marriage, were not meant as an inducement or incentive; they 
were meant as the occasion or condition for the payment of the 
gratuity. In other words, there was here no room for “con- 
sideration,” if consideration is taken in its primary sense that 
differentiates gifts from bargains. Yet to make the uncle’s 
promise enforceable, within the law of contract, a valuable con- 
sideration had to be found. This the court did find in an 
ingenious manner. First, the nephew was said to have suffered 
a detriment, for he ‘‘made the most material changes in his 
position, . . . and may have incurred pecuniary liabilities resulting 
in embarrassments which would be in every sense a loss if the 
income that had been promised should be withheld ’’*; secondly, 


2 For a similar attempt, see Shattuck, Gratuttous Promises—A new Writ 
(1987) 85 Michigan L.R. 908. Although I have learned greatly from this 
aper, My own riage and conclusions are substantially different. Especially 
ave I tried to ive home a moral where Shattuck remained rather 
meonclusive. 

3 (1860) 9 C.B.(x.s.) 159; for fuller discussion see Cheshire and Fifoot, Law 
of Contract (8rd ed., 1952) 79 et seq.; A. G. Davis, Promises to Perform 
an Hatsting Duty (19387) 6 ©amb.L.J. 203. See also Corbin, Does a Pre- 
Sarees Duty Defeat Consideration? (1918) 17 Yale L.J. 862, Selected Read. 
504. 

4 See note 8, infra 

5 See argument of counsel, (1860) 9 C.B. at 171. 

e Cf. Lampleigh v. Brathwait (1615) Hob. 105. 

7 As pointed out by Byles J. (1860) 9 C.B. at 177; and see on this the 
pregnant remarks in Holmes, The Common Law (1881) 292-298. 

8 Per Erle C.J. (and Keating J.) (1860) 9 C.B. at 174. In the next line 
the learned judges make the additional suggestion that the uncle’s promise 
was perhaps made ‘to induce the parties to marry," so that the ** promise 
80 made would be in legal effect a uest to marry.’’ But if this was so, 
there would have been no difficulty to find consideration since acts performed 
upon request have always been enforceable more or less as bargains: Lampletgh 
v. Brathwatt (1615) Hob. 105; 1 Sm.L.C. 148, 181 et seq. 
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the uncle was attributed a benefit in view of “‘the relation in 
which the parties stood and the interest in the settlement of his 
nephew which the uncle declares. The marriage primarily affects 
the parties thereto; but in a secondary degree it may be an object 
of interest to a near relative, and in that sense a benefit to him.” ° 
This is not the place to dwell on the curious manipulation of 
detriment and benefit,?° nor on other difficulties other writers have 
dealt with at length.11_ What is important to appreciate, however, 
is that the common law was prepared to clothe a gift with the 
vestments of bargain to fill the gaps of nudum pactum.” 
Meanwhile, equity had achieved similar results by by-passing, 
instead of following, the law. Bold v. Hutchinson not only 
reads like a Victorian novel, but also exemplifies a small group 
of impressive cases to which too little attention has been paid. 
When the Reverend Hugh Bold proposed to Theodosia Hutchinson, 
her father assured him that Theodosia would, at the death of her 
parents, have ‘fnot less than £10,000.” The eventual share fell 
short of that figure, and it was held that the deficiency had to be 
made good by the father or by his estate. `““ The principle (said 
Romilly M.R.) is this: that where, upon the marriage of two 
persons, a third party makes a representation upon the faith of 
which that marriage takes place, he shall be bound to make 
good that representation.” ** There was no suggestion that the 
father had deceived or misled the parson; Bold came to ask for 
the father’s consent, and the latter added to his blessings a large 
pecuniary benefaction. Nor had Bold changed his position for the 


9 (1860) 9 C.B. at 174. 

10 Yet as Holmes said: ‘' It 1s hard to see the propriety of erecting any detriment 
which an instrument may disclose or provide for, into a consideration unless 
the parties have dealt with it on that footing.” The Common Law (1881) 
292. If consideration is (in Pollock’s apt definition) the price paid for a 
promise or is the requested or bargained-for exchange (see 1 Wuliston, 
Contract (rev. ed., 1986) §§ 99-100), Lancey Shadwell surely paid no price 
by getting married. 

11 See note 3, supra. 

12 The decision in Shadwell also served as a ‘* point of departure and a method 
of approach’ for Cardozo J.'s famous judgment in De Cicco v. Schweizer 
(1917) 221 N.Y. 481; 117 N.E. 807. A father promised his prospective 
son-in-law to pay an annuity to his daughter after marriage. The father 
paid the annuities for ten years and then stopped. It was held by the N.Y. 
Court of Appeals that the promise was enforceable. For a splendid discussion 
of this case, see Corbin, Mr. Justice Cardozo and the Law of Contracts 
(1989) 89 Col.L.R. 56 at 60; 52 Harv.L.R. 408 at 412; 48 Yale L.J. 426 at 
480; and compare this with Corbin’s earlier article (1918) 27 Yale L.J. 362. 

13 (1855) 20 Beav. 250. On appeal, (1855) 5 De G.M. & G. 558, the case was 
mainly concerned with rectification. 

14 (1855) 20 Beav. at 256. 

15 There was some au oy for this decision: Montefiori v. Montefiori (1762) 
1 W.Blackst. 363 and De Biel v. Thomson (1841) 8 Beav. 469, sub nom. 
Hammersley-v. De Biel (1845) 12 Cl. & Fin. 45. Bold v. Hutchinson, and 
the precedents on which ıt 18 based, are sometimes taken as examples of 
equitable estoppel, but the decisions are based not on estoppel as a form of 
defence but on muisrepresentation eas a mesne of attack. For another way of 
utilising the concept of misrepresentation, see text at note 11, p. 246, infra. 
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worse, unless it was contended that Theodosia was insufferable for 
anything less than £10,000. Furthermore, and this is the most 
interesting point, the father’s statement was dealt with as a 
misrepresentation. Sir John Romilly was completely aware that 
this statement was in fact a promise,'* yet because of the estab- 
lished nullity of the gratuitous promise, the concept of (mis) 
representation remained the only available method of approach. 
Nevertheless once such a paternal promise became enforceable, 
even the alias of representation was quietly shed. As Romilly 
M.R. put it in a subsequent case: “It is of great importance 
that all persons should understand that when a man makes a 
` solemn engagement upon an important occasion, such as the 
marriage of his daughter, he is bound by the promise he then 
makes.”? 17 

For a more direct approach to promised gifts we must turn to 
the celebrated section 90 in the Restatement of Contracts: “A 
promise which the promisor should reasonably expect to induce 
action or forbearance of a definite and substantial character on 
the part of the promisee and which does induce such action or 
forbearance is binding if injustice can be avoided only by enforce- 
ment of the promise.” ** This section embodies a doctrine other- 
wise known as ‘‘ promissory estoppel,” and its purpose is to cover 
donative promises such as this: A promises B that if B will go 
to college and complete his course he will give him (say) £1,000; 
B goes to college and nearly completes his course; A can no 
longer revoke his promise.’* On the other hand, if A promises B 
£1,000 knowing that B wants that money for the purchase of land 
and B then secures an option, A may still withdraw his promise.” 

But the Restatement here invites some critical remarks. Why, 
in particular, is the college-promise enforceable though not the 
promise to assist B in the purchase of the land? Is it that A 
cannot reasonably expect B to secure an option, but can expect 
him to go to college? Or is injustice unavoidable if B nearly 
completes his course, but is avoidable if B merely stands to lose 
an option? It is obvious that section 90 suffers from a central 
defect, for (apart from its vague appeal .to justice) it furnishes 
not even an approximate standard for classifying what are irrevoc- 
able gratuitous promises afid what are not; indeed, the distinction 
between the college-promise and the promise to help the purchase 
of land seems completely arbitrary and unexplained exactly where 


16 See, for example, the same judge’s remarks in Jameson v. Stein (1855) 21 
Beav. 5 at 10, referring to ‘‘one of the most valuable principles which this 
court administers, of compelling a man to make good his words.” 

17 Laver v. Freld (1862) 82 Beav. 1 at 12. But the idea of misrepresentation 
persisted: thus in Coverdale v. Eastwood (1872) L.R. 15 Eq. 121 at 181 
we find the remarkable statement that ‘‘ representations of this kind will ` 
constitute a contract.” 

18 See also 1 Willston, op. oit., §§ 189-140; 1 Corbin, Contracts (1950) § 204. 

19 See Restatement of Contracts, § 90. Dlustration 38. 

20 Ibid., Llustration 4. 
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a rational distinction is required.’ Yet despite these criticisms, 
section 90 has one great advantage: it is the first frank recognition 
in Anglo-American law that, at least some gratuitous promises 
are enforceable, t.e., enforceable in their own right as gifts and 
not as artificial or simulated bargains. The section is thus also 
a distinct advance on what in England goes by the name of 
“ equitable estoppel” ?; for the latter, notwithstanding recent 
extensions, still remains unnecessarily cramping and essentially 
confused.’ 

Another American contribution needs brief mention. If you 
promise a donation to a charitable body, this is so apparent a 
gift-promise (‘‘ without consideration ’’) that English courts have 
consistently refused enforcement except where the promise is by 
covenant, i.e., is signed, sealed and delivered.* But in the United 
States, even simple charitable promises have, since the early 
nineteenth century, been given growing legal protection.” The 
judicial reasons for this have, however, varied widely. In the 
majority of cases, the courts enforced the promise because the 
charity had incurred liabilities in reliance on the offered con- 
tribution; and it is, incidentally, this type of case which gave 
inevitable stimulus to the doctrine of promissory estoppel. In a 
second group, the courts implied a counter-promise (and therewith 
“ consideration ’’) that the charity would use the donation in a 
way designed to memorialise the donor.’ In only a small minority 
of decisions did the courts explicitly admit their true reason for 
intervention, namely, the fact that charities depend on such gifts 
for their very existence.” Since in America, much more than in 
England, a large segment of religious, educational and scientific 
activity rests on a voluntary ‘‘ foundation,’’? a compelling social 
necessity pushed towards the enforcement of this kind of gratuitous 
promise. The American development affords an excellent illustra- 
tion of how important social needs make way for new rights and 


1 It is most curious that the English position seems to be reverse: while English 
law would not at present sriforee the ‘* college-promise,’' it does enforce the 
promise to help the purchase: see Crosbie v. MoDoual (1806) 18 Ves. 148 
and text at note 14, p. 247, infra. 

2 For a bref but very adequate account, seee Cheshire and Fifoot, op. cit., 
75 et seq. Cf. also Spencer Bower, Estoppel by Representation (1928) 15 et 
seq., 351 et seq.; Everest & Strode, Law of Estoppel (8rd ed. 1928) 286 et seq. 

3 Cf. Wilson, Recent Developments in Es el (1951) 67 L.Q.R. 3380; Denning, 
Recent Developments ın the Doctrine of Consideration (1952) 15 M.L.R. 7 
Sheridan, Equitable Estoppel Today (1962) 16 M.L.R. 825. 

4 The EE cases are Re Hudson (1885) 54 L.J.Ch. 811 and Re Churchill 
[1917] 1 Gh. 206. 

See met The Problem of Consideration in Charitable Subscriptions (1927) 

12 Cornell L.Q. 467, Selected Read. 542; Carver, Consideration in Charitable 

Subscriplions (1928) 18 Cornell L.Q. 270, Sel.Read. 559. 

The best example is Allegheny College v. National Chautauqua County Bank 
1 Jameston (1927) 246 AY. 869, 159 N.E. 178, 57 A.L.R. 980; and see 
essler and Sharp, Contracts: Cases and Materials (1058) 287 and passim. 

Bee Billig, loc. ctt. at 558-559. 
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remedies, needs which in another day and age may have been 
thought as outside legal sanction. 

We return to consider traditional equitable ways of making 
executory gifts; and first as to the declaration of a trust.° The 
law is that where A expressly declares that he holds property in 
trust for B, a trust is completely constituted with two precise 
effects: A’s declaration becomes irrevocable and, concomitantly, 
B can claim specific execution of the gift. But the troublesome 
question is what words will be construed as an irrevocable 
declaration. For example, in Jones v. Lock? a father put a 
cheque into the hands of his nine-month-old son, repeatedly saying 
that he gave the money to “ baby for himself.” These expressions 
were held to be not a definite intention to give but as nothing 
more than loose conversation. This decision unfortunately restricted 
and obscured the scope of trust-declarations, for (presumably) the 
father should have said “I am trustee, etc.” 1° or used words 
equally formalistic.11 As a result of this, even Maitland thought 
that there was some real difference between a man (i) promising 
to give and (ii) assuming trusteeship for another. The former 
‘“ means to get rid of his rights,” the other “‘ intends to retain 
his rights but to come under an onerous obligation.’ The latter 
intention is far rarer than the former. Men often mean to give 
things to their kinsfolk, they do not often mean to constitute 
themselves trustees.” 1? But there is here some confusion. While 
it is true that nobody easily undertakes onerous duties for another, 
the burdens now envisaged are not those imposed by the usual 
trust. For once the nature of a declared trust is properly per- 
ceived, it will be seen that this is not a trust by way of settlement, 
but merely a device for giving a donee a specific claim against 
a donor. Nor is it plausible that a donor has significantly different 
intentions when, e.g., a father says to his son “‘I hereby promise 
to give you Blackacre when you grow up,” or says “‘I hereby 
become trustee for you of Blackacre until you grow up.” In both 
cases, the father has to retain Blackacre for the time being; in 
both cases he means to get rid of his rights only at some time 
in the future. The only difference between a promise to give and 


Ld 

8 a6 Keeton, Law d Trusts (6th ed. 1954) 78; Snell’s Principles of Equity 
(24th ed. 1954) 108 et seq.; Hanbury, Modern Equity (5th ed. 1949) 142 
ot seq.; Vames, Personal Property (1954) 198 et seq. 

® (1865) L.R. 1 Ch. 25; and see also Richards v. Delbridge (1874) L.R. 18 
Eq. 11. 

10 Cf. Hanbury, op. ctt. 143. 

11 This verbal formalism also overlooks the possibility of the precatory trust. 
It is true that the precatory trust is aeaally testamentary; but there is no 
reason why the three operative criteria of donative intention (4.¢., certaint 
of words combined with the certainty of objects and subject-matter) should 

7 not apply to donations inter vivos. Perhaps Cochrane v. Moore (1890) 26 
‘Q.B.D. 57 esp. at 78 may qualify as an dicetretion of a non-testamentary 
precatory trust. 

12 Equity (Bronyate ed. 1949) 72. 
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a declaration of a trust is therefore purely accidental and verbal, 
with different words expressing essentially the same intention. 

There is, however, another side to this ‘‘ declared ” or promised 
gift where actual delivery is postponed until some time in the 
future. Consider, for example, a father’s case in which his 
circumstances so completely change that he is hardly in a position 
to fulfil his original benevolent intention. Are we to keep him 
sternly to his promise, applying to him the same strict principles of 
impossibility of performance which obtain in commercial contracts? 
-The mere suggestion of this seems too harsh to be seriously 
entertained **; and it is perhaps just this more indulgent attitude 
to benevolent commitments (as compared with the stricter attitude 
to ordinary bargains) which may explain our disinclination to con- 
strue too easily donative expressions as firm donative intentions.“ 
In other words, rather than mould a new law of impossibility 
of performance more appropriate to gifts, the courts simply 
denied original gift-intentions unless formally expressed. This was 
certainly the easier solution, but its legacy has been the artificial 
distinction between ‘‘ promises °’ and ‘‘ declarations.”’ 

There remains a better instance of the trust as gift-machinery. 
Take the case not of a direct promise by A to B, but of a 
covenant or promise whereby A agrees with third parties, usually 
the trustees, to make a gift or (what is the same thing) to settle 
property on B. This is an incompletely constituted trust, since 
the settlor has not conveyed the property to the trustees, but has 
merely promised to convey or give.’® The well-known rule is that 
the intended beneficiary cannot, without valuable consideration, 
enforce A’s promised gift, for equity neither assists a volunteer 
nor will it perfect an incomplete gift.**° Moreover, had equity 
strictly followed the law on what is valuable consideration, the 
relationship between A and B could never have amounted to more 
than a contract of sale—a relationship that would have had no 
new practical importance except for the curious interposition of 
trustees. But the interesting feature of the incompletely con- 
stituted trust is that equity extended the scope of consideration 
to include the so-called marriage-consideration. Thus if A is about 


13 Professor Havi pati has well made this pofnt: thus a man suffering severe 
financial loss *‘ may still be regarded as morally bound to pay his grocer, 
but under no du , ethically speaking, to fulfil a pledge to his alma mater,” 
Consideration, Ethics and Administration (1942) 42 Col. L R. 1 at 12. 

14 In Jones v. Lock (1865) L.R. 1 Ch. 25 at 29, Lord Cranworth L.C. argued 
that the donor ‘‘ would have been very much surprised if he had been told 
that he had parted with the £900, and could no longer dispose of it.’’ But 
in view of the father’s definite expressions, this surprise seems somewhat 
imaginary. It may, however, be true to say that the father would have 
thought it legitimate to keep the money if his financial condition had seriously 
worsened; and this is perhaps the ‘‘surpriee’’ the court tried to articulate. 
But no setback or surprise arose in this case, the father having died without 
however having formalised the gift. 

15 See Keeton, op. crt. 70 et seq.; Smell, op. cit. 106; Hanbury, op. cit. 142. 

16 Hanbury, op. cit. 189 et seq. 
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to marry B and promises to settle property on B and their issue, 
not only the spouse can enforce the promised gift but also their 
legitimate offspring.’’ This right given to children, who at the 
time of the gift are non-existing promisees, looks particularly odd. 
For suppose another situation where a father, long after marriage, 
covenants to give property for the support and maintenance (say) 
of his grown-up daughters.** Because the father’s promise is not 
now made in consideration of marriage, the daughters will be 
volunteers and outside equitable assistance. But judged solely 
by merit, there is no justification why a gift to unborn promisees 
should have more claim to enforcement than a promise to endow 
living children. In fact, the comparative results seem not only 
absurd but shockingly distorted. What then is the genesis of 
these results? The answer is that, through a process of frag- 
mentary logic, equity took as its model of marriage-consideration 
the rules worked out for fraudulent settlements.‘* As regards 
these, restrictive rules were necessary and appropriate to protect 
the interests of creditors or subsequent purchasers.”° However, 
these rules lost both reason and relevance when applied to different 
situations where no fraud and third parties were involved. It 
is an historical accident and misfortune that equity did not 
adopt for the incompletely constituted trust the same concept 
of good or meritorious consideration evolved for the presumption 
of advancement in connection with resulting trusts. 

Apart from trusts, equity created two additional methods for 
enforcing gift-promises. One consists in an infrequent application 
of the remedy of specific performance, exemplified by Dillwyn v. 
Llewellyn.’ A father, wanting his son to live in his immediate 
neighbourhood, gave him a small estate to enable the son to 
build a residence thereon. He reiterated this gift in a written 
memorandum, but did not execute a conveyance. The son went 
into possession and spent a considerable sum on the erection of 
a house. When the father died, it was found that he had left 


17 Cf. Re Plumptre’s Marriage Settlement [1910] 1 Ch. 609. 

18 Compare Jeffries v. Jeffries (1841) Cr. & Ph. 188. 

19 See, in particular, Colvile v. Parker (1607) Cr.Jac. 158; Evelyn v. Templar 
(1787) 2 Bro.C.C. 148; Mathews v. Feaver (1786) 1 Cox E È 278; Buckle 
v. Mitchell (1812) 18 Ves. 180; Dillon v. Coppin (1889) 4 My. & Cr. 647; 
De Mestre v. West [1891] A.C. 264. See generally, Sugden, Vendors and 
Purchasers (14th ed. 1862) 714 et seq.; May, Fraudulent and Voluntary 
Dispositions of Property (2nd ed. 1882) 248 et seq. A good chance of 
reversing this development was lost in Dillon v. Coppin, supra, when it 
overruled Ellis v. Nimmo (1885) L. & G.Rep.t.Sug. 888 (an Irish case in 
which a post-nuptial agreement was specifically performed because of meri- 
torious consideration). 

20 Although creditors and purchasers came under different statutory provisions 

(13 Elz. o. 5 and 27 Ehz. c. 4) the meaning of ‘‘ voluntary >° was much 

the same: May, op. cit. 244. 

(1862) 4 De G. F. & J. 517. It deserves to be pointed out that this method 

a specific performance is, in fact, indistinguishable from the declaration 

of a trust. For both methods perform here precisely the same function, 

giving the donee a specific claim agaimst the donor. 
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the property to trustees, not to the son; and the son now claimed 
conveyance of the freehold. While recognising the gratuitous 
nature of the father’s promise, Lord Westbury L.C. argued that 
“the subsequent acts of the donor may give the donee that right 
or ground of claim which he did not acquire from the original 
gift.” The subsequent acts were the ‘‘ expenditure by the son, 
with the approbation by the father, [which] supplied a valuable 
consideration originally wanting.’?* So what began as a clear 
case of gift is again (as in Shadwell v. Shadwell‘) transformed 
into a valuable contract. One cannot but deplore these patent 
artificialities, even if they are the inevitable product of the con- 
sideration-doctrine.* But the practical result is clear: a parental 
gift-promise will be specifically enforced, if followed by the 
promisee’s entry and his expenditure and improvements.‘ 

The other equitable method, achieving similar results, is the 
equitable licence. This has undergone great developments of late, 
although its importance for the law of gifts has not generally been 
noticed.” In the most outstanding recent case,* a father wanted 
to provide a home for son and daughter-in-law. He bought a 
house for £750, paying £250 in cash and borrowing £500 from 
a building society. He allowed the young couple to go into 
possession, further orally promising them complete legal ownership 
provided they regularly paid off the mortgage. These simple facts 
greatly puzzled the court as to what was the legal relationship 
between the parties®: had the couple a right to remain while 
repaying the loan, or could they, not being rent-paying tenants, 
be summarily evicted? It was held that the promisees, having 
acted on the promise, became equitable licensees with an irre- 
vocable right of occupation so long as they made the repayments. 
Never before had the licence been used to protect such gratuitous 
family arrangements; it is odder still that the court should have 
extended the scope of the equitable licence to protect (perhaps 


2 At 521. 

3 At 522. 

4 (1860) 9 C.B.(n.s.) 159. 

5 This is not to imply that "consideration ° should be abolished. Rather 
would the argument be that consideration is entirely misplaced in the context 
of gifts, simply because its function 18 to% delimit regular bargains. In 
meanipulating consideration equity has been the worst offender, torturing and 
extending it beyond recognition. For an account, see Pound, Consideration 
in Equity (1918) 18 Dlin.L.R. 667; Pound, Introduction to the Philosophy 
of Law (1922) 258-259; and see Shattuck, loc. cit. 919-924. 

Dillwyn v. Llewellyn is sometimes taken as an illustration of equitable 
estoppel by acquiescence: see Cheshire. A Neto Equitable Interest tn Land 
(1983) 16 M.L.R. 1 at 5; Spencer Bower, op. cit. 856. But if equitable 
estoppel is a shield and not a sword, all that the son in that case could 
legally have done was to resist eviction rather than clatm the freehold 
See, however, Hargreaves, Licensed Possessors (1958) 60 L.Q.R. 466 at 476. 
For a fuller analysis, see Licence, Interest and Contract to be published by 
the Canadian Bar Revtet. 

Errington v. Errington [1952] 1 K.B. 290 

Cf. Somervell L.J. [1952] 1 K.B. at 293-294; and also Hodson L.J. at 800. 


Can | 


246 THE MODERN LAW REVIEW Vou. 19 


unsuspectingly) volunteers to whom equity has vowed not to render 
assistance.*° 

Finally, we come to a more unexpected medium of enforcement 
which is the tort of misrepresentation.': Its relevance is twofold. 
Although, in the first place, a promise differs from a representation, 
since a promise is an undertaking for the future and a representa- 
tion a statement about existing facts, in many situations promise 
and representation completely overlap. The reason is that even 
a representation about existing facts must imply some assurance 
about the continuance of those facts; moreover, a person who, 
by a misrepresentation, is induced to embark upon detrimental 
action relies more upon the assurance that the stated facts will, 
at any rate for the time being, continue to exist than upon a 
mere description of facts presently obtaining.’? This is particularly 
true where the statements concern a representor’s personal data 
rather than being information about external things or other 
people. To give only one example: If A makes a gift-promise to 
B, which sounds sincere but is a deliberate lie, it would matter 
nothing whether A’s statement be called deceit or a false promise. 
Secondly, the concept of misrepresentation can be especially useful 
in a more limited class of situationé. “Thus suppose that A says 
to B: “ I have enough money should you seide to buy Blackacre.’’ 
We do not normally regard such a statement as a definite donative 
promise, although the particular relationship between A and B 
may be such that B would be eminently justified in thinking that 
in buying Blackacre he was certain to get some financial help 
from A. Many years ago, Sir Samuel Romilly gave a telling 
example of such a situation: ‘‘ Suppose a man the frequent guest 
of another in the country, adjoining whose seat is a piece of ground 
that would add considerably to the beauty and enjoyment of the 
place, but an enormous price is asked; that the guest, attached 
to the place, desires his friend to contract for that piece of ground 
for him, and says he will pay for it, and the other contracts 
accordingly, and pays far beyond the value, would a court of 
equity permit that man to recede from his engagement? Would 


10 Qn this point, see Pound, 18 Ilin.L.R. 667 at 668. The new equitable 
development has also brought the expression ‘‘ family arrangement’ back 
into fashion. This expression had lain somewhat dormant; it used to refer 
to a special set of rules: see Westby v. Westby (1842) 2 Dr. & War. 602; 
Hoblyn v. Hoblyn (1889) 41 Ch.D. 200. 

11 Cf Beavey, Reliance upon Gratuttous Promises and other Conduct (1961) 
64 Harv.L.R. 918; Note, (1981) 45 Harv.L.R. 164. 

12 While ıt has been realised that promises imply statements of existing facts, 
it seems to have been generally overlooked that, conversely, a representation 
of existing fact ee some assurance de futuro. This may be the reason 
for some current difficulties about statements subsequently becoming false; 
see, ¢.g., With v. O'Flanagan [1986] Ch. 575 at 584. 

13 A relevant example is Beyers v. Green [1986] 1 All E.R. 613. The Restate- 
ment of Contracts, § 478, Comment d, states that a promise without sufficient 
consideration made with an undisclosed intent of not performing is not, fraud. 
But Professor Seavey has shown that this is an untenable position; see loc. 
oit., 924-925, note 94. 
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not that be considered a fraud in respect of the consideration— 
an engagement contracted at the request of another, into which, 
without that motive, the party contracting would not have 
entered? ” 14 This language may sound old-fashioned, but it 
does make the essential point. The point is that because of its 
emphasis on the justifiability of a reliance, as well as the damage 
to the person misled, misrepresentation can serve as an additional 
instrument for enforcing gratuitous promises; and in particular 
those promises the ‘* promissory ” nature of which is either con- 
cealed or indeterminate. This instrument is available for marginal 
situations not covered by the enforcement-devices previously 
explained. 

This conclusion may be criticised on the ground that it overlooks 
the modern distinction regarding the availability of damages, 
inaugurated by Derry v. Peck, i.e., the distinction between 
equitable and legal fraud and therewith between intentional and 
innocent misrepresentation. But this criticism would be ill-founded. 
For where a person, as in our type of situation, misrepresents his 
financial ability to help, an operative distinction between fraud and 
innocence becomes impracticable. Where, for example, A states 
that he has all the money his friend wants, and then turns out 
to be a pauper, it would be impossible to prove that he was either 
an intentional or reckless liar or an honest, though misguided, 
altruist: to every charge of bad faith, A could respond with injured 
innocence, and to A’s every defence of honest mistake, at least 
extreme carelessness about his finances could be the reply. 


Nor must this link between a gratuitous promise and the fact 
of misrepresentation be confused with the workings of estoppel, 
that is, estoppel by ‘‘ encouragement of acquiescence.’’** Estoppel 
cannot be used for making good completely executory gifts, 
because it is not a separate cause of action.” As the law at 
present stands, all that estoppel can do is to intervene in (what 
might be called) half-completed gifts. These arise where a donor 
has encouraged the donee to use his property, usually land, without 
conveying full title to him. If the donor subsequently tries to 
oust the donee, who may in the meantime have invested heavily 
in reliance on the donor’s acquiescence, the former may be estopped 
from upsetting the status quo. The “donee may thus obtain a 
right to continue enjoyment, though (without more) he will not 
acquire a saleable title.** 


14 Crosbte v. McDoual (1806) 18 Ves. 148 at 155. Observe that the guest does 
not make the host his agent to buy the adjoining property for himself. The 
property is to be a gift in the enjoyment of which the guest hopes to share. 
Crosbie was followed in Skidmore v. Bradford (1860) L.R. 8 Eq. 184. 

15 (1889) 14 App.Cas. 887. 

16 See generally Spencer Bower, op. cit. 851 et seq. 

17 Ibid. at 15-16. 

18 Cf. Beaufort v. Patrick (1858) 17 Beav. 60; Plimmer v. The Mayor of 
Wellington (1884) 9 App.Cas. 699. 
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RaTIONAL Basis oF RULES GOVERNING ENFORCEABILITY 


Let us take stock of the effective position. To do this we must 
cut across the previous pigeon-holes and indicate the substantive 
criteria that make for the enforceability of (at any rate some) 
gift-promises. Putting aside the American innovations and con- 
fining ourselves to English law, it is clear that two principal 
ideas dominate the emergent pattern. First, what will be called 
‘í parental’? promises of gifts are enforceable if they lead to a 
change in the promisee’s position. ‘* Parental’? here includes 
fathers-in-law and uncles and may (in a somewhat extended 
sense) include a gratuitous promise by a master to his old servant.?® 
Parental promises of future gifts (i.e., promises to settle property 
on young or even unborn children) can, subject to certain limita- 
tions, become irrevocable even without change of position since 
no such change is contemplated at least for the time being. The 
second idea is the protection of a promisee’s reliance on a donative 
promise causing detriment or damage. This partly coincides with 
the enforcement of parental promises leading to change of position, 
but the protection of reliance is both narrower and wider. It is 
narrower inasmuch as the reliance has to be justifiable in any 
given situation as well as followed by material damage, whereas 
in the parental promise the justifiability of the reliance is already 
assumed and the damage (change of position) may merely consist 
of a happy marriage. It is also wider because the protection of 
reliance is not limited to ‘‘ parental ” situations but extends to 
the assurance of friends, though (because of the requirement of 
justifiable reliance) probably not beyond them. These ideas are 
strikingly realistic. In enforcing the parental promise the law 
but reflects its wider policy that makes for the parental support 
and responsibility to children; and in enforcing specific assurances 
of friends, the law recognises a fact of common experience, namely, 
where personal relations are close one may justifiably expect no 
abrupt withdrawal of the helping hand. These points, moreover, 
permit the underlying legal rationale to be stated more explicitly. 
For it is now possible to say that the law will only enforce 
such executory gifts as have a definite and tangible purpose, 
a purpose that envisages either filial advancement or friendly 
assistance; the law will not enforce mere promises of presents. 
Nor is this pattern of enforcement, even if somewhat austere, 
basically unsound. For once parental or friendly assistance- 
promises are taken care of, what other gift-promises have we? 


19 Thus in Foster v. Robinson [1951] 1 K.B. 149, Evershed M.R. said (at 
155-156) that if an employer tells his old servant too old for work that he 
can stay on in his cottage rent-free for the rest of his days, the employer is 
not entitled to revoke the licence. 

20 This contrast between advancement and assistance on the one hand, and 
presents and similar gratuities on the other, may also help to explain (and 
estriat) the well-known decisions in Irons v. Smallmece (1819) 2 B. & Ald. 
551 and Cochrane v. Moore (1890) 25 Q.B.D. 57. 
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What remains are gift-promises that have no definite purpose but 
are purely altruistic,’ or gift-promises from strangers, or (what 
the French call) liberalités,? which are the corrupting inducements 
that men often promise during courtship. The liberalité need not 
detain us further: if the suitor’s intentions are honourable, his 
gift-promise would also be altruistic; if his intentions are openly 
contrived public policy would anyhow not protect the lady.* But 
the pure altruist and the stranger require more attention; for 
it will moreover be seen that their gift-promises are closely 
connected. Things being what they are (and apparently always 
have been), only a fool would rely on a promise that voices a 
sudden affection. Since, again, these promises would not be 
intended to assist or support the promisee in a (by both) con- 
templated course of action, the promisee would not be worse off 
than before the promised benefaction; it is true that his financial 
expectations may be aroused, but he would suffer no specific 
damage.” Above all, personal altruism is rare and from strangers 
even rarer; and Williston’s famous millionaire’s promise to the 
tramp is, if not entirely apocryphal, only conspicuous by its 
absence.’ It is for these reasons, of (broadly) rarity and implausi- 
bility alike, that these gift-promises have never presented urgent 
claims for legal enforcement; it is for exactly opposite reasons 
that the law has intervened with regard to the more tangible 
promises of assistance and advancement. 

With this rationale established, another question immediately 
arises. How (if at all) is the rationale affected by the traditional 
doctrine that only such gratuitous promises are enforceable which 
are made under seal. For the seal is said to import the (otherwise 
lacking) consideration 7; and modern lawyers have rationalised this 
formalism by emphasising its cautionary function.* The argument 
is that the law neither does nor should compel the execution of 
a promised gift without an, as it were, especially careful and 


1 ‘In actual life almost the only purely benevolent promise is the charitable 
subscription, and such promises are made because charitable institutions put 
on campaigns for raising money.’’ Havighurst, Consideration, Ethics and 
Admintstration (1942) 42 Col.L.R. 7 at 17. 
Bee Lloyd, Pubhe Poltcy: A Compaen Study in English and French Law 
(1953) 67. 3 For engagement-rings, see at note 17 infra. 
4 See further on this point Pound, An Introduftton to the Philosophy of Law, 
279-280. It is of course possible to conceive of a social system where altruism 
is as closely organised as are our more selfish relationships today; but it 
would be impossible to predict its outward forms and legal relations. See 
Sharp, The Limits of Law, Ethics, lx: (19651), 270 at 283n. 
5 Hence gifts have been called *' sterile transactions °: see Bufnoir, Propriété 
et Contrat (2nd ed. 1924) 487, and Fuller, loc. ct. 815. 
Williston, op. at., § 112; Kessler and Sharp, op. cst., 207 et seq. See also 
Hays, Formal Contracts and Consideration (1941) 41 Col.L.R. 849 at 860-861 
where it is pointed out that there has been remarkably little litigation on pure 
gift-promises. Similarly, Havighurst, loc. oit., 15. 
Cf. Sharington v. Strotton (1565) 1 Plowd. 208 at 308-809; 2 Blackstone, 
Commentaries (28rd ed. 1854) 582-588; 1 Fonblanque, Treatise of Equity, 26. 
For a full discussion, see Fuller, loc. cit. at 800 et seq.; and see Sharp, 
Pacta Sunt Servanda (1941) 41 Col.L.R. 788 at 788. 
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superior promise that is signed, sealed and delivered. But this 
argument is somewhat misconceived, and misconceived because the 
alternatives of seal or consideration are too sweepingly stated. 
For one thing, the law (as we have seen) does in one way or 
another enforce many gift-promises, even if they are merely in- 
formal and even where they lack strict consideration. For another 
thing, even the supposedly omnipotent deed may, in view of the 
rule in Milroy v. Lord,’ be only a very poor substitute for an 
informal gratuitous promise. The explanation is that the deed, 
being *‘ voluntary,” would in equity remain an imperfect gift, so 
that the donor would not be compelled to complete it. The donee 
would, of course, have a legal right to damages for breach of 
covenant, but it is difficult to see where such damages would 
ever compensate the donee for the total loss of the value of the 
promised benefaction.*° 

There are, indeed, two situations in which a formal covenant 
will lend enforceability to a gratuitous promise. One is the 
charitable subscription; the other the promise to pay reward for 
so-called past consideration.'? The English and American peculiari- 
ties of the former have already been noticed; nor is this the 
occasion for a full discussion of the second. It must therefore be 
sufficient to say that neither situation invalidates the basic 
rationale behind the enforceability of promises of assistance. For 
this rationale is confined to dealings between private individuals, 
and excludes promises to charitable institutions; the rationale also 
still holds good as regards assistance for.the future, it is not meant 
to cover a subsequent promise to repay a promisee’s past and 
unrequested actions.*? 


EXECUTED GIFTS 


To turn to executed or completed gifts. Here the legal position 
is comparatively straightforward,’ except for one more difficult 


® (1862) 4 De G.F. & J. 264. 

10 The inadequacy of the remedy in damages can best be seen when we apply 
the usual principles to the breach of (voluntary) covenant. Not only would 
the promisee be generally unable to show actual damages in money, there 
being here no counterpart to loss of profit, etc., but it would also come under 
a duty to mitigate the loss, 1.6., stop relying on a gift not forthcoming. The 
main damage is, of course, fhe promisor’s refusal to hand over the gift; but 
this he is ex hypothesi entitled to do if equity denies specific execution. For an 
oer oe et at this damage problem, see Note, (1939) 48 Yale L.J. 1086 
at 1 1089. 

11 Another instance where the deed would help is the situation of Foakes v. Beer 
(1884) 9 App.Cas. 605. But debtor-creditor arrangements are not, strict! 
speaking, gratuitous even if they lack their peppercorn to constitute a sald 
accord and satisfaction. 

12 But on the basis of the promise of assistance (see at note 19, p. 248, supra), 
there is perhaps nothing to prevent English courts from following a fascinating 
Alabama decision, where a man crippled for life m savin e life of his 
employer and the latter’s promise to assist him with a life-long annuity was 
held enforceable: Webb v. McGowtn (1985) 27 Ala.App. 82, 168 So. 196. 
And see Sharp, loc. ct. 789; Havighurst, loc. ctt. 20; Kessler and Sharp, 
op. cit. 229. 13 See generally Vanes, op. ott. 198-198. 
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problem. The main position is that, once a donor has transferred 
the gift, he can no longer revoke it unless his donative intention 
is vitiated by mistake, duress or misrepresentation.** But, unlike 
the French civil code,** English law does not make a gift returnable 
in whole or in part, even if (i) the beneficiary shows himself 
ungrateful or (ii) the donor’s circumstances so change for the 
worse that a donee’s reciprocal support would be desirable and 
opportune. Much can be said for refusing to meddle in these 
situations, especially because the returnability of gifts would have 
to depend on too many imprecise and personal factors. Yet there 
are also some clearer cases. Suppose a donee just presented with 

a handsome benefaction returns not gratitude _but violence to 

the donor. Is the benefactor to remain unable to reclaim his gift? 

His moral ‘‘ right’? would be generally undisputed, though it is 

dificult to suggest a tenable legal theory to enforce it. The 

nearest approach is the resulting trust coupled with the presump- 
tion of advancement. Thus, in the usual example, where A acquires 
property with B’s money, the property will in equity “‘ result ”’ 

back to B unless B can be presumed to have intended A’s 

advancement.'® By somewhat extending this idea, we could 

say that where a donee is violently ungrateful, the donor could 
not be presumed to have intended the continuance of the gift. 

Or to put it differently, a donor’s gift must be regarded as subject 

to a condition that the donee conducts himself in a manner not 

incompatible with the intention of advancement. Indeed, a similar 
idea operates in the case of engagement-rings, where the ring is 
made returnable should the marriage be called off.” Clearly, 
whatever it is that a true altruist might expect, those who by 
gifts assist or wish to give enjoyment to others, do so for the 
sake of an affection that excludes brutal thanks. In short, pro- 
viding for the returnability of certain gifts, equity would only 
have to spell out what is a usual donative intention. Nor is 
this to demand a new creative effort; for equity has, for several 
centuries now, intervened to articulate dispositive intentions not 
only in testamentary,’® but also in respect of other post-mortem 
gifts.’* Thus if the law can intervene in ‘‘ mortuary ” donations, 

14 Ibid. 190. 

15 Arts. 958-966. The position is similar in most continental codes. 

16 See, 6.g., Dyer v. Dyer (1788) 2 Cox ge 92; and generally Keeton, op. cit. 
187 et seq.; Snell, op. crt. 150 et seq. practice the presumption of advance- 
ment operates only for advances to wives and children or advances by people 
in loco parentis. Cf. Tucker v. Burrow (1865) 2 H. & M. 516. 

17 Jacobs v. Davis [1917] 2 K.B. 582. The problem is an old one: see 
Oldenburgh'’s Case (1676) Freem.K.B. 218, sub nom. Beaumont v. ——_———, 
2 Mod.Rep. 140; Robinson v. Cumming (1742) 2 Atk. 409. 

18 Many equitable doctrines have been ashlee ta for this precise purpose: 
conversion and reconversion, election, satisfaction and performance, and 
ademption. See Keeton, An Introduction to Equity (8rd ed. 1952) 207 et seq., 
ee am also Marshall, Anachrontsms in Equity (1050) 8 Current Legal 


19 Thus equity has gone a long way to enforce post-mortem ee though they 
do not comply with the Statute of Wills. Examples are the rule in Strong 
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there is no substantial reason to prevent similar intervention wth 
regard to gratuities inter vivos. 


Favours DIFFERENTIATED FROM GIFTS 


Our last task is to examine the legal nature of a favour. A favour 
is the gratuitous promise, or the gratuitous doing, of a service, and 
it therefore differs from a gift inasmuch as the latter consists of 
a promised or completed transfer of property or money. And 
because its province is gratuitous service, a favour gives rise to 
different situations and creates also different problems.7° Take 
the ordinary case where A is, without reward, to keep B’s things 
for a period or to carry B’s property. It is old law that the 
relation between A and B constitutes a bailment (‘‘ deposit” or 
‘ carriage ’’) as soon as B entrusts his things to A‘; and it may 
be remembered that the famous case of Coggs v. Bernard? arose 
out of A’s gratuitous carriage of B’s brandy. Yet if the relation 
is one of bailment, two things are implicit: the bailee must use 
at least some care and skill towards B’s property; and more 
important, he can be under no duty before he becomes bailee as 
depositary or carrier. It also follows that while the law has thus 
watched the manner of A’s performance, it has not enforced a 
completely executory favour. These principles were carried over 
to gratuitous agency through the decision in Wilkinson v. Cover- 
dale. Here A ‘‘ undertook,’’ without consideration, to procure a 
policy of insurance for B with C. When B’s house burned down, 
it turned out that A had been so negligent in perfecting the 
insurance that B was unable to recover anything from C and 
suffered total loss. Lord Kenyon C.J. ‘‘ acquiesced in the dis- 
tinction,” that even though A is not liable for an initial failure 
to perform, he is liable for negligent performance.‘ 


v. Bird (1874) 18 Eq. 815; the donatio mortis causa; and especially the 
growing doctrine of secret and half-secret trusts. These certainly amend 
the statutory requirements of testamentary dispositions, though ‘‘one is not 
supposed to call this ‘amendmg'"’; see L. A. Shendan, English and Irish 
Secret Trusts (1961) 67 L Q.R. 814. 

30 Unfortunately, gifts and favours are usually lumped together, with complete 
neglect of the differences arising from gratuitous promises of things and tons 
of service. Perhaps the first recognition of the ‘‘ favour” can be found in. 
Webb v. Paternoster (1619) 2 Roll.Rep. 148, 152; Palm. 71: Poph. 151 where 
æ distinction was made betWeen licences for profit and licences for pleasure. 
See also Street, Foundations of Legal Liability, n, 251. 

1 See on all this Paton, Batlment in the Common Law (1952) 98 et geg.; 2 

Halsbury’s Laws of England (8rd ed. 1958) 97 et seq. 

(1708) 2 Ld.Raym. 900; cf. also Cheshire and Fifoot, op. cit. 65-66; Salmond 

and Williams, op. cit. 107-109. 

(1793) 1 Esp. 75. See also Beale, Gratuitous Undertakings (1801) 5 Harv.L.R. 

222; Monahan, Gratuitous Undertakings (1923) 9 Corn.L.Q. 54; Arterburn, 

Liabilities for Breach of Gratuitous Promises (1927) 22 Illin.L.R. 161. 

4 At 76. Erskine produced a manuscript note of the (unreported) nisi prius 
case of Wallace v. Tellfair, in which Buller J. had already adopted that 
distinction. See also 1 Williston, op. cit. § 188. A similar distinction has 
now also been applied to the giving of gratuitous advice: see De La Bere 
v. Pearson [1908] 1 K.B. 280; Banbury v. The Bank of Montreal [1918] A.C. 
626 at 657, 689; cf. Cheshire and Fifoot, op. cit. 66-67. 
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Nevertheless this distinction can often be unfortunate. ‘‘ What 
valid distinction, for instance, is there where A has promised to 
take a policy of insurance on B’s house and takes none, and a 
case where he makes such a promise and takes one so improperly 
drawn that it proves uncollectable when the property burns? ” $ 
To avoid this or similar results, the Restatement of Agency has, 
in section 878, provided that even a gratuitous agent must perform 
his promise, if the principal relying on the agent refrains from 
taking other steps to secure performance or if the agent does not 
notify the principal of his intention not to perform while the 
latter still has available means to secure performance; the agent, 
however, is under no duty to his principal if at the time of his 
promise the principal would have had no other person to perform 
the service except that particular agent. We can see that, within 
these limitations, section 878 is far less drastic than might appear 
on first impression. Nor is it in conflict with existing English 
authority. Even the principle laid down in Elsee v. Gatward,’ 
to the effect that a voluntary promisor may abandon his service 
if and when he wishes, can easily be reconciled with that section. 
For when Gatward refused to complete his gratuitous labour, 
Elsee was not only notified of his refusal but was then also able 
to secure alternative performance. In these circumstances, Elsee 
had only himself to blame if he subsequently suffered damage. 


If such be the operative rules, the law is by no means unsatis- 
factory. There is obviously a real difference between a favour 
and paid-for service, and we cannot attach the same obligations to 
& courtesy as we attach to a valuable bargain. Only where non- 
performance of a favour would cause unavoidable harm does legal 
intervention seem appropriate or needful.* Again, it is mainly in 
connection with favours that the usual arguments directed against 
the enforceability of gratuitous promises find their proper applica- 
tion, i.e., the argument that a gratuitous promise is often careless, 
and the (largely concomitant) argument that, outside bargains, we 
need a sphere where promises can be revoked with impunity.’ 
Suppose the simple case where A promises B a lift and A then 
discovers his inability to do so because of previous engagements. 
We all accept A’s “‘ right ” to revoke his promise, though we may 
not like it to occur “ at the last moment?” But why do we accept 
this? The answer is briefly that people (relatives, friends, 
acquaintances and even strangers) often promise favours, and that 
ing such promises they may often forget previous and more 







5 Bhattuck, we. cit. 915-916. 

6 See Comments b and c; cf. also Beavy, loc. cit. 927. 

T (1798) 6 T.R. 148; and see Powell, The Law of Ag (1952) 246. 

8 Such, ıt is submitted, is the concise effect of § 878 of the Agency Restatement. 
It needs emphasis, however, that the harm must be due to the agent's non- 
performance and his failure to give timely notice, not to non-performance 
here the principal had anyhow no other means of securing performance. 
these arguments, see especially Fuller, loo. cit. 818 and passim. 
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pressing engagements. It is principally in this sense that a 
gratuitous promise can be sufficiently careless to require a right of 
revocation..° For unlike the professional carrier whose business is 
precisely to give reliable undertakings for service, the promisor of 
a favour may have vastly more important things to do than to 
provide free transport. We can now see that the rationale 
applicable to favours is not at all identical with that applying to 
gifts. People seem far more willing to do or promise kindly turns 
than they are willing to part with valuable assets: a millionaire’s 
gift-promise to a tramp is so rare as to be legend; a stranger giving 
a hitch-hiker a lift is a daily occurrence. Furthermore, the legal 
treatment of favours seems a direct expression of our socially basic 
division of labour. Even where, for example, the promisor does 
not -do the good turn, the promisee is usually still able to buy 
other and equivalent service; but in the case of those parental or 
friendly gift-promises which we have seen to be enforceable, the 
promisee has no alternative source of support or help apart from 
those persons from whom such help can be expected. The law, 
in a word, may not make philanthropy a common calling; but it 
does give effect to parental advancement or friendly assistance, 
and it also watches over the manner in which we do favours. 


S. J. STOLJAR * 





10 §o as Sharp, loc. cit. 788, has said: ‘‘ A person in a benevolent mood may 
quite Eee be regarded as needing some protection. Perhaps for some- 
what comparable psychological reasons, a promise to come to dinner, even if 
its violation results in the waste of a magnificent roast, is felt to be hardly 
a proper subject for litigation." 

i LL.B., LL.M., PH.D., of Gray's Inn, Barrister-at-Law; Senior Fellow in 
in The Australian National University, Canberra. r 






QUASI-CONTRACT 


A New CLASSIFICATION 


It is a commonplace that Quasi-Contract is a waste paper basket 
for the disposal of a ‘‘ heterogeneous collection of cases ” ! defying 
orthodox methods of classification; but it is hoped to show in the 
succeeding paragraphs that the situation is not so bad as that— 
that, although there is no ‘* Rationale of Quasi-Contract,’’? there 
are yet no more than three clearly classifiable groups in the 
basket which, when separated from each other, can be linked up 
to “other heads of the law’’: these are the liabilities to submit 
to a false claim because estopped by one’s own wrong; to pay for 
goods or services not requested; and to restore money because it 
belongs to the plaintiff.” There is little in common between the 
three except that Assumpsit came to be the remedy for all of 
them; that in none is there any real contract; and that they are 
all based on justice. The last characteristic is shared with most 
of the rest of the law, and the other two points provide inadequate 
reason for grouping the three classes together. 


ESTOPPELS 


It is the estoppels which have caused most of the difficulty in 
classification: when they are collected and segregated the picture 
becomes clearer. The first is the Quasi-Contractual extension of 
quantum meruit, the basis of which is an “implied contract” 
which both parties knew was not being made. If a man orders a 


1 Cheshire and Fifoot on Contract, 8rd ed., p. 587. Winfield also (Province of 
Tort, p. 118) says: ‘It 13 no man’s land, not in the sense that there are 
constant battles for ıt but that nobody wants it, and on p. 155 refers to 
the “‘ heterogeneous topics falling under each main head.” Munkman, m 
The Law i Quast-Contracts, p. 1, saya that ‘‘It is only by degrees that 
contract and tort have differentiated themselves from the general body of the 
common law. In this process of differentiatior they have left behind a residue 
of cases where the common law gave a remedy, but which did not fall under 
‘the heading of either contract or tort.” 

2 The title of Section IT of Cheshire and Fifoot’s chapter on Quasi-Contract. 
The learned authors say on this point (at p. 587) that ‘‘ the attempts made 
from time to time to tame the refractory material have provoked acute con- 
troversy, and it certainly cannot be said that they have as yet achieved 
success.’’ It is submitted that they never will, so long as the attempt is to 
find a single explanation for the whole of quasi-contract. 

3 Such a division 18 not altogether novel: Munkman, in The Law of Quas- 
-~ Contracts, pp. 19-20, also classified quasi-contracts into three groups, of which 
the first, Restitution, corresponds exactly with the last suggested above. The 
whole of this second group, Reimbursement, falls within the second up 
above; and his third group, Recompense, falls partly m that and partly in 
6 first above: he does not differentiate the Estoppels. 
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dozen bottles of whisky and his dealer sends ten bottles with two 
of brandy and a corresponding invoice, but by mistake, the 
customer is justified in believing that an offer of the brandy is 
intended at the invoice price, the dealer will be estopped from 
denying that that was his intention. But if, with the ten bottles 
of whisky and two of brandy there is an invoice for a dozen of 
whisky * the customer knows that there is no offer of the brandy, 
and if he drinks it he cannot excuse his conversion by a plea that 
he was misled. In this case it is the dealer who can plead a con- 
tract, but for a different reason, and he may be able to recover 
the price which he has been accustomed to charge that customer, 
even if it is more than the market price, which would be all that 
he could claim in conversion. It seems an inadequate explanation 
of this estoppel to say that a defendant who has wronged the 
plaintiff twice, first by taking his goods and secondly by refusing 
to pay for them, cannot well complain if the plaintiff waives the 
first wrong and sues only on the second, assigning as the origin of 
his claim a fictitious but lawful transaction instead of the defen- 
dant’s real and unlawful act. 

A variation on this example is afforded by part of the rule in 
sections 18 (4) and 85 of the Sale of Goods Act: where a person to 
whom goods have been delivered on sale or return, or in purported 
performance of a contract, ‘‘does any act in relation to them 
which is inconsistent with the ownership of the seller’’* he “is 
deemed to have accepted ’’ the offer or delivery as the case may 
be. If he has not so accepted he has committed a conversion, and 
the seller cannot weave a contract out of the estoppel described 
in Smith v. Hughes, saying that he was misled by the other’s 
conduct, for he may well not come to know of the defendant’s act 
before also knowing the truth.’ But on the principle that the 
defendant cannot take advantage of his own wrong the plaintiff 
may recover, as if there had been a contract, not merely the 
value of the goods but the price for which he had stipulated. 

A similar principle is to be found in the law of trusts. A trustee 
who commits a breach of trust by putting the trust property to 
profitable use has not merely to replace with interest the trust 
property wrongfully used—which would repair the only damage 
suffered by the trust—buf to account for the profit as if (contrary 
to the truth) his operations had not been in breach of his trust 
but in performance of it. If law and equity had not been two 
distinct systems this might have been called Quasi-Trust. 

Finally quasi-contract has twice been allowed as an alternative 
neither to a tort nor to a breach of trust but to breach of a 


4 A modification of the situation suggested by Lord Atkin in Steven v. Bromley 
[1919] 2 K.B. 722, 728. Compare the case of goods left at the wrong door. 

5 These are not the words of s. 18 (4), but Genn v. Winkel (1912) 197 ET. 484, 
was decided on the basis of its words bearing that meaning. 

e (1871) L.R. 6 Q.B. 597, 607. 

7 As was the case in Genn v. Winkel, above. 
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genuine contract: an agent whose authority had been prematurely 
revoked," and a writer whose publishers had changed their minds 
when his book was only half written,’ were allowed to recover 
remuneration for their time and labour lost in the business of the 
agency and in writing by waiving the breach and suing on a 
fictitious contract to pay for what had been so far done. The 
plaintiff could perhaps have assessed at the same figure the damages 
for breach of the real contract; but since he chose to complain of 
one wrong only, the failure to pay money, the defendant could 
not escape by answering that he had been guilty not of one but 
of two wrongs, not only the failure to pay but the antecedent 
repudiation of the genuine contract. 


PAYMENT 


Of the second group, liability to pay for goods or services not 

Tequested, it is immediately plain that such a liability is not 

universal. Where the benefactor is a pure volunteer—or more 

bluntly a busybody—he can claim nothing, for, as Lord Kenyon 

C.J. said in 1799,'° “It has been said that where one person is 

benefited by the payment of money by another, the law raises an 

assumpsit against the former; but that I deny: if that were so, 
and I owed a sum of money to a friend, and an enemy chose to 
pay that debt, the latter might convert himself into my creditor," 

nolens volens’’; or in the terser words of Bowen L.J. in 1886,” 

** Liabilities are not to be forced on people behind their backs.” 

But it is equally plain that some liabilities can be forced on people 

behind their backs. It is generally said that salvage is a 

peculiarity of Admiralty jurisdiction,** and the observation is 

justified empirically by the fact that apart from salvage it is very 
rare to find a similar degree of unavoidable necessity.’4 But it is 
not an absolute truth that salvage has no companion: executors 
once found that they had to pay the reasonable expenses of 

burying their testator, though incurred without their request '5; 

and conversely it is not true that any volunteer—as for instance a 

surreptitious repairer—may recover remuneration merely by suing 

in an Admiralty court. 

8 De Bernardy v. Harding (1855) 8 Ex. 822. 

° Planché v. Colburn (1831) 8 Bing. 14, 1 M. & 8. 51, 1 L.J.C.P. 7. 

10 Erall v. Partridge (1799) 8 T.R. 808, 810. 

11 *" Debtor ” in the report—a plain slip of the tongue or pen, as is continually 
being pointed out. The result here deprecated could not then, of course, be 
achieved by an assignment of the debt. 

12 Falcke v. Scottish Imperial Insurance Co. (1886) 84 Ch.D. 234, 248, 

13 Cheshire and Fifoot on Contract, 3rd ed., p. 519. 

M A finder of goods who incurs in preserving them an expense without which 

they would certainly perish cannot recover, both because the necessity is less 

compelling and because the element of humanity is totally lacking. 

Rogers v. Price (1829) 8 Y. & J. 81. 


orman v. The Lsddesdale [1900] A.C. 190, an appeal to the Privy Council 
yn the Vice-Admiralty Court of Victoria. 
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The rule is the same when there is in fact a request, but it is 
made by a person to whose request legal effect is denied. On 
the supply of necessaries—but only necessaries—to persons 
incapable of contracting to pay for them," the incapable’s estate 
is bound, despite the lack of contract, to pay a reasonable price. 
The reason for this must be that necessaries, ex vi termini, would 
have had to’ be supplied by someone, and accordingly paid for, 
and it is a matter of indifference to the incapable whom he pays. 
To this class must also be referred the curious case of Craven-Ellts 
y. Canons Ltd.1* There the plaintiff was appointed managing 
director of a company by two persons controlling (but not owning) 
nearly all the shares and purporting to act as directors. They had 
indeed been validly appointed as directors, but by failing to take 
up their qualifying shares had become disqualified, so that the 
plaintiff's appointment was a nullity. He was nevertheless 
allowed to recover his remuneration from the company, and the 
main reason was probably ‘the company’s acceptance of such 
services, which, if they had not been performed by the plaintiff, 
they would have had to get some other agent to carry out.’ 
The present Lord Justice Denning found*® in the reference to 
acceptance of the plaintiff’s services an indication that the two 
nominal shareholders had in general meeting unanimously and 
formally accepted them, thereby curing the defect in the appoint- 
ment; but this is hardly possible for two reasons, first that so 
important a fact would hardly have been left to be inferred from 
chance references in a judgment so plainly determined to see the 
plaintiff paid, and’ secondly that it was emphasised more than 
once that the basis of the decision was quasi-contract, whereas 
if there had been any ratification by a general meeting the basis 
would be plain contract. It is suggested that “‘ accepted ”’ here 
means no more than received, and that the root of the decision is 
that such services are to a company the equivalent of necessaries 
supplied to an incapable. 

A special case of service is the performance of another’s duty. 
In Brooks Wharf v. Goodman Bros.’ for example warehousemen 
compelled to pay an import duty were allowed to recover over 
from the importers who were principally liable, in spite of there 
being no such contract between them and the importers. The 
basis of the liability is the actual performance of another’s duty; 
and there are only two things which prevent the right to reimburse- 
ment for such performance, one that the benefactor was a 


17 Most commonly an infant, though he is cg oe of making & valid present 
payment and also of binding himself even by future contracts if considered 
to be for his benefit—the true explanation of Roberts v. Gray [1918] 1 K.B. 


520. 
18 [1938] 2 K.B. 403. 
19 At p. 412, the concluding words of Greer L.J.’s judgment. 
ned (1989) 55 L.Q.R. 54. 
1 [19387] 1 K.B. 584. 
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busybody* and the other that, though not intending to meddle 
with another’s debt, he has put himself purely for his own benefit 
in a position where it may be exacted from him. This latter 
unusual situation is illustrated by Griffinhoofe v. Daubuz,? where 
a tenant after the expiry of his lease left haystacks by gratuitous 
licence on his landlord’s land: they were seized in satisfaction of 
a debt due from his landlord, and the tenant failed to obtain 
reimbursement from him. There is no conflict between this 
decision and Eaall v. Partridge,* where the principal debtor was 
a coachmaker and the distress was a stranger’s carriage left with 
him not gratuitously but evidently in the course of his business. 


The liabilities in the last paragraph are comprised under the 
head of subrogation. Those classed under contribution are not 
in reality a separate head, but only special instances of subroge- 
tion.* Here again one might imply subsidiary contract between 
the co-contractors themselves to contribute if any were compelled 
to overpay; but here again the duty exists even if, as sometimes 
happens in the case of co-sureties, they are ignorant of each 
other’s existence. As Eyre C.B. said in 1787,° “If we take a 
view of the cases both in law and equity, we shall find that con- 
tribution is bottomed and fixed on general principles of justice 
and does not spring from contract though contract may qualify it.” 
Once the necessity for even the implication of a contract is 
abandoned, the justice of indemnity from, and contribution by, 
fraudulent co-trustees 7 and joint tortfeasors is not defeated by the 
illegality of such a fictitious contract, and is now happily part 
of the law. 

The general principle which underlies all this class of liabilities 


2 The liability of a principal debtor to reimburse a surety who has paid for 
him depends on the same principle: ıt does not depend on assignment by the 
creditor to the surety, nor on the actual contract ich usually exists between 
the principal debtor and the surety—though the request of the principal debtor 
is perhaps necessary to prevent the surety being a busybody. accles field 
Corporation v. Great Central Ry. [1911] 2 K.B. 528, where the corporation, 
instead of SEPADE the railway by lawful process to repair a bridge, did the 
work itself and then sought unsuccessfully to recover its expenditure. 
(1855) 5 E. & B. 746. 
4 (1799) 8 T.R. 808: the real question was whether the coachmaker's co-tenants 
were equally hable, it being alleged in their defence that they had assigned 
their interests to him. It was held that they were lable, on the ground that 
the assignment did not affect their hability to the landlord. 
‘‘ Subrogation takes place, in the full sense of the word, when one person, on 
paying the debt of another, is entitled to stand in the shoes of the creditor, 
and to enforce against the debtor every right which the original creditor could 
have enforced against hım.” Munkman, p. 77. * The question of contribution 
arises when two persons are under the same liability, and one of them is 
compelled to pay the full amount. He may then have the right to call upon 
the other person to pay his proportionate share. This right ts really a special 
case of the right to reimbursement. Munkman, p. 81. Winfield also (Law 
of Quasi-Contract, p. 117) says: ‘‘ Subrogation . . . is a doctrine allied to 
contribution.’ 
© Dering v. Lord Winchelsea (1787) 1 Cox 818. Cheshire and Fifoot, at p. 474, 
note 8, credit Lord Mansfield with this judgment, but wrongly. 
7 So Snell, 28rd ed., p. 192: contra Winfield, Law of Quast-Coniracts, p. 113. 
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is not that, with some exceptions, no one need pay for a benefit 
that he has not requested, but rather that, with one exception, he 
must render an equivalent for every benefit received, whether 
requested or not, the exception being a benefit forced on him by 
the benefactor himself. A benefit neither requested by himself 
nor forced on him by the benefactor must be forced on him by 
circumstances outside the control of either, whether operating on 
him, so as to make the benefit an unavoidable necessity to him, or 
on the benefactor, so as to make it impossible for him to avoid 
conferring the benefit—unless in the latter case the benefactor has 
purely for his own ends provoked the necessity. Where there is 
no request the liability to pay for the benefit is this branch of 
quasi-contract, and where is a request the liability is in contract, 
the benefit being the consideration. It is perhaps true to add that 
in every contract for consideration, and not only: in Lamplegh v. 
Brathwait,* the actual promise to pay does not create but only 
quantifies the liability.* A contract without consideration creates 
a liability of a totally different kind as was recognised when the 
two actions of Debt and Covenant were distinct, and the clarity 
of Debt had not been obscured by the fictions of Assumpsit. 


RESTITUTION 


The nature of the third class of quasi-contractual liability, to 
restore money which belongs to the plaintiff, is well illustrated by 
two judicial dicta, the first by Tindal C.J. in 1844, and the second 
by Lord Atkin in 1940: 

1. “ The ground and principle upon which this form of action 
is maintainable is that the defendant has received money 
which, ew aequo et bono. belongs to the plaintiff.” 1° 

2. “The man [a blackmailer] has my money, which I have 
not delivered to him with any real intention of passing to 
him the property. I sue him because he has the actual 
property taken.’ 1! 

Tindal C.J. was of course speaking in a court of common law; and 
Lord Atkin was giving a common law example: he did not mean 
that the blackmailer became a constructive trustee for the black- 
mailed. What did they mean when they talked of money 
belonging to the plaintiff, and the property in money not passing 
with delivery? Money is not property in the same way as land 
and goods are property, not only because it is negotiable, but even 


8 (1615) Hob. 105. 

° "The fact of a past service raises an implication that at the time it was 
rendered it was to be pan for, and, ıf it was a service which was to be paid 
for, when you get in the subsequent document a promise to pay, that promise 
may be treated as an admission which evidences or as a positive bargain which 
fizes the amount of that reasonable remuneration on the faith of -which the 
service was originally rendered "': per ‘Bowen L.J., Re Casey's Patents, 
Stewart v. Casey [1892] 1 Ch. 104, 115-116. (Ltalics supplied.) 

10 Edwards v. Bates (1844) 7 M. & G. 599. 

11 United Australia Ltd. v. Barclays Bank Ltd. [1941] A.C. 1, 29. 
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more because it is intangible: the actual cash is tangible, but cash 
is really only evidence of the essential, which is purchasing power. 
It is the typical example of property whose significance lies in its 
amount and not in its identity; but it is not the only example: a 
stockbroker makes effective restitution, for instance, at least of 
bearer stock, by replacing it by stock of the same kind and 
nominal value without the identical certificates. This quality in 
money makes it impossible without the help of equity to trace it 
into the hands of third parties; but it is submitted that it makes 
no difference as between wrongdoer and wronged. In the words 
of Lord Dunedin, 

** Both an action... to get back a specific chattel and an 
action for money had and received are just different forms of 
working out the higher equity that no one has a right to keep 
either property or the proceeds of property which does not 
belong to him.” 1? 

By “ higher equity ” he did not mean equity in the English sense, 
which he distinguished as ‘‘ technical equity ’’; but as a technical 
form of action at law he thought that the action for money had 
and received escaped from the impossibility of vindicating money 
(by which he meant cash) in forma specifica only by founding itself 
on a fictitious contract; and he agreed with the other noble lords 
that a contract forbidden could not be imputed. This admitted 
technicality is answered by Lord Atkin’s remark in the United 
Australia case: 

“ When the ghosts of the past stand in the path of justice 
clanking their medieval chains the proper course for the judge 
is to pass through them undeterred.”’ 

The substantial position remains as Lord Dunedin stated it; and 
as Lord Atkin elaborated it. If a man takes my valuable china 
vase he must give it back; and his duty is exactly the same if he 
takes my money—not in this case to restore the identical cash, 
which is irrelevant, but to restore that number of units of 
purchasing power. No one has suggested an implied contract in 
the thief of the vase to give it back, and no one would have 
suggested such a contract in the thief of the money but for the 
procedural advantages of Assumpsit over Debt. Again, if a man 
takes my valuable china vase on hire ke must give it back with 
the amount of the hire; and if he borrows my money he must give 
it back with the stipulated interest. The obligation to pay the hire 
or the interest is genuinely contractual, and so may be the manner 
of the restitution; and in this instance it was thought in the nine- 
teenth century that the bailee’s duty of restitution is itself con- 
tractual, but that was only because the nineteenth century sought 


13 Sinclair v. Brougham [1914] A.C. 898, 486. The words ‘ property or the 
proceeds of property’’ are not to be read disjunctively—property meaning 
the specific chattel and the proceeds of property meaning money—both mean 
both. 
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a contractual basis for almost everything. If there is a duty to 
restore whether there be a promise or not, that means that the 
promise even if made is irrelevant; and if it is not made there is 
certainly no need to imply it. The true explanation of the duty 
to restore is that I have a right that no one shall take what is 
mine: I may release that right in favour of another, whether con- 
tractually or gratuitously, but at the expiry of the time for which 

I released it the previous position re-emerges, and I must have it 

‘back. 

As the duty does not arise from contract, so also it is indepen- 
dent of tort in the sense of an action for damages for a wrong. 
The obligation of a trespasser to pay mesne profits for the period 
of his occupation is a true duty of reparation for the harm done 
to the owner; but the duty to restore the land itself is entirely 
distinct. My right that others shall abstain from interference with 
my property is the primary right in rem, against all the world, from 
which on infringement flows my secondary right in personam not 
only to compensation from the particular person in possession for 
the harm already done, but also a right that he shall stop infring- 
ing my primary right by restoring possession. The difference 
which results from the property being money is only this, that I 
have no secondary right against the person in possession unless he 
is also the.person who dispossessed me. This is a restriction on 
the extent of my right, but not a difference in its quality. 

This is why a person deprived of his money by force,” threat 1 
or fraud,™ waives the tort by which the money changed hands: 
not because he is godlike but because the tort is irrelevant to his 
grievance. He sues not because the defendant deprived him of 
his money in the past, but because he has it in the present and 
must give it back. So when the defendant has intercepted money 
on its way to the plaintiff, the gravamen of the charge is not the 
conversion, for if the defendant were the plaintiff’s duly appointed 
agent the duty to hand the money over-is identical.!® So it 
was that Assumpsit was used to recover from a usurper the profits 
of an office rightfully belonging to the plaintif," and from a 
fraudulent administrator (whose letters had been revoked) the 
proceeds of a sale of debentures belonging to the estate "*; though 
these two cases could also be explained by saying that the 
defendant was estopped from denying his lawful agency. 

13 Neate v. Harding (1851) 6 Ex. 349. ; 

14 Maskell v. Horner [1915] 8 K.B. 1—a curious case in that the plaintiff's 
payments had been due at least in part to a mistake of law to the effect 
that he could not resist. 

18 Refuge Assurance Co. v. Kettlewell [1900] A.C. 248. 

16 The medieval remedy was Debt, preceded, if the sum was uncertain, by 
Account. It is a curious inversion to say with Munkman (The Law of Quast. 
Contracts, p. 5) that medieval law had its own quasi-contractual remedies: 
it had the remedies, and it was a later disfigurement that substituted quasi- 
contract for them. 


17 Howard v. Wood (1679) 3 Lev. 245. 
18 Lamine v. Dorrell (1705) 2 Ld.Raym. 1216. 
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Lf it is possible to say of a payment to a blackmailer—or under 
any other form of undue influence—that it was made without any 
real intention of passing the property, it is only a small step 
forward to envisage a delivery of money accompanied indeed by a 
transfer of the title, but a conditional transfer: Lord Wright said 
in the Fibrosa case? that ‘“‘the payment was originally con- 
ditional. The condition of retaining it is eventual performance. 
Accordingly, when that condition fails, the right to retain the 
money must simultaneously fail.” The important point is that 
the recipient’s duty to repay is derived not from any independent 
promise to do so, whether implied or imputed, but from a con- 
dition annexed to the payment itself. Both interpretations are 
genuinely consensual though the transaction be tacit, but if the 
implication be of a condition there is no need of a contract—a point 
of some importance when the recipient lacks either capacity or 
authority to contract. The condition implied in the Ftbrosa case °’ 
closely resembles that detected by Blackburn J. in Taylor v. 
Caldwell,?? with the substitution of supervening illegality for super- 
vening impossibility, and with the further difference that in the 
earlier case the condition qualified a promise and in the latter a 
transfer of property.’ 

That was an instance of a condition subsequent: the recovery 
of money paid under a mistake, whether or not caused by the 
payee’s misrepresentation depends on a similarly implied con- 
dition precedent. This implication is not a fiction: to say that 
a payment is made on the footing of its being due and not a gift 
is only another way of saying that it is conditional on its being 
due. If it is not due the condition is broken and no title has 
passed with the delivery of possession: the payee is left holding 
money which is not his but the payer’s, and which he must return 
for that reason and not because of a fictitious promise to do so. 
It is for this reason that mere carelessness in ascertaining the true 
facts? is no answer to the plaintiff: the question is whether the 
payment was subject to the condition, not whether if the plaintiff 
had been more careful it would never have been made. It is for 
this reason too that money paid recklessly, regardless of whether 
it be due or not, cannot be recovered *—not because recklessness 
deserves punishment but because it negatives the implication of 


19 £1948] A.C. 82, 665. 

20 [1948] A.C. 32. 

21 (1863) 8 B. & 8. 826. 

1 Where the contract is legal in sts inception money paid under it cannot 
be recovered by pleading an implied condition that the contract should be 
legal—if only because the wlegality of such a contract lies precisely in the 
intention (real or umputed) to behave ulegally. That money so paid may be 
recovered before the illegal purpose is executed is not the result of an ımplied 
condition but an intervention of public policy, which is then better served 
by encouraging than by preventing the recovery. 

2 Kelly v. Solari (1841) 9 M. & W. 54. 

3 (1841) 9 M. & W. 54, 59. 


264 THE MODERN LAW REVIEW Vor. 19 


the condition.‘ The condition must of course be known to the 
payee, or the payer will be estopped from denying what he made 
to appear to be his intention. Jt is in this sense only that °° uni- 
lateral mistake ’’ is ineffective, for it is not necessary that both 
parties should be mistaken: the payee is in no better a position 
because he knows and conceals the truth. As between the parties, 
„there is no reason why the payer should not equally rely on a 
mistake of law: the reason why he may not springs from public 
policy, for, as Lord Ellenborough remarked,* **‘ every man must be 
taken to be cognisant of the law: otherwise there is no saying to 
what extent the excuse of ignorance might not be carried.’ The 
underlying rule is not invalidated by this intervention. 

It remains to examine the special mistake © involved in a con- 
tract with a person, natural’ or artificial who is assumed 
erroneously to be capable of making that contract. On this point 
there are two illuminating dicta, both obiter, from America. The 
first is from Marsh v. Fulton County,’ an action to enforce against 
a local body “‘ an obligation attempted to be created in one way 

‘when the statute declares that it shall only be created in another 
and different way.” The Supreme Court of the United States 
held that the action failed, but also observed: 


“ We do not mean to intimate that liabilities may not be 
incurred by counties independent of the statute. . . . The 
obligation to do justice rests on all persons, natural and 
artificial, and if a county obtains the money or property of 
others without authority, the law independent of any statute, 
will compel restitution or compensation.” 


The second, in the same court twenty years later, provides a useful 
pendent: 


“To maintain such an action is not to affirm but to dis- 
affirm the illegal [t.e., ultra vires] contract.” °° 


Illustration is provided by two cases, one English and the other 


4 Bee also, where a contract and not a payment was in question, McRae v. 
Commonwealth Dtsposals Commission GA asirai 1952), noted in (1952) 15 

M.L.R 229. Recklessness in ascertaining the facts disabled the commission 

from saying that their sale of a non-existent wreck on & reef was subject to a 

condition of ita existence. 

Bilbte v. Lumley (1802) 2 East 469. 

According to Lord Sumner ın Sinclair v. Brougham [1914] A.C. 898, 452, 

mistake cannot be urged when the transaction 18 ultra vires of a society by 

its rules and the parties have notice of the rules; but this 1s on its face 

directly contrary to Kelly v. Solan (above), which was not considered, and 

the true significance of the remark will appear later. 

(1870: U.S.) 10 Wall. 676, 684. 

Central Transportation Co. v. Pullman's Car Co. (1890: U.S.), 189 U.S. 24, 

60. Here the wcapable body was itself plaintiff, and the contract beyond 

its own powers. 

® These two dicta were quoted (without inverted commas) mn a judgment of 
the High Court of Calcutta in 1915: Mathura Mohan Saha v. Ram Kumar 
Saha Chittagong District Local Board, I.L.R. 48 Cal. 790, 827. This 
was an action to recover money prepaid under a contract intra otres of th 
ldcal body but ultra vires of the officers who concluded it. I owe this 
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American. In the Phoenia case!” premiums had been paid for 
& marine insurance policy, marine insurance not being included in 
the company’s objects. In a winding up after the occurrence of 
the event insured against the assured were not allowed to prove 
for the sum assured, but Page Wood V.-C. held that they could 
have the premiums back “even at law” as money had and 
received. Similarly in Citizens’ Central National Bank of New 
York v. Appleton?! a bank had allowed a customer an overdraft 
of $10,000, and in order to induce him to repay it had persuaded 
another bank to advance him $12,000 on their guarantee, $10,000 
of which were paid direct to themselves. On the customer’s 
bankruptcy the second bank sought to enforce the guarantee, but 
was met with the reply that the guarantee was ultra vires of the 
first bank. The Supreme Court held that the second bank could 
nevertheless recover the $10,000 as money had and received. 


In both these instances it was possible to ‘* disaffirm the 
contract °’ and give different relief on another ground. But where 
the contract is of loan this looks like a mere verbal manoeuvre: 
the contract to repay is unenforceable, but there is a quasi- 
contract to repay exactly the same amount. It is submitted that 
this is not a real difficulty, for the reason that as shown above the 
obligation to repay a loan is independent of any contract to do so. 

The earliest English case appears to be that of the Brunswick 
Building Society °? where in 1881 lenders tried to recover at law 
money lent to the Society beyond its prescribed limit of borrowing, 
and they failed on the ground that the money had never reached 
the Society, having stuck to the hands of the agent who had 
received it; but in the course of his judgment Baggallay L.J. 
said **; 

“If the Society had received the benefit of the £100, if 
for instance that amount had found its way to the credit of 
their banking account, the plaintiffs might . . . have been 
enabled to establish a claim against the Society to the extent 
of the benefit derived by them from that transaction.” 


reference to Munkman (p. 45) who, it is submitted, is wrong to regard the 
decision as inconsistent with Sinclair v. Brougham [1914] A.C. 898, for there 
was no deficiency in the Local Board’s assets. 

10 Re Phoenz Life Assurance Co. (1862) 2 J. & H. 441, followed by the Irish 
Court of Appeal in Flood v. Irish Provident Assurance Co. (1910) 46 Ir.L.T. 
214 

11 216 U.8. 196 (1910). 

12 Chapleo v. Brunswick Building Soctety (1881) 6 Q.B.D. 606. 

13 At p. 711. 

14 In 1885 in equity, the Court of Appeal held on the contrary that the Bociety’s 
liquidator could recover from a bank money actually paid to it by the Society 
in reduction of its overdraft, on the und that the original overdraft was 
on the Society’s power to rene T Butlding Soctety v. Cunliffe 
(1882) 29 Ch.D. 902. But the House of Lords later held this decision to 
have been wrong, Lord Haldane L.C., saying that “the society ought... 
to have been regarded ... as having simply returned to the bankers the 
latters’ own money.'’—Sinclair v. Brougham [1914] A.C. 808, 426. 
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We come finally to Sinclair v. Brougham. Here another 
building society had indulged for some time in an unauthorised 
banking business, and when it came to be wound up the liquidator 
was faced with claims from shareholders to the return of a little 
over a million sterling, and from the depositors in the bank of 
nearly eleven million. The assets, after allowing for outside 
creditors, had been enough for both, but, on account of the 
sudden depreciation in the society’s investments which had neces- 
sitated the winding up, had ceased to be so. The liquidator applied 
to the court for directions. It being admitted that the express 
promise to repay the depositors, purported to have been made on 


the society’s behalf, was void as beyond the society’s powers, the. 


depositors sought to recover the whole of their deposits as money 
had and received. The shareholders, on the other hand urged 3* 
that the society was under no legal obligation to the depositors 
and that they ought to be paid first, leaving only the balance for 
the depositors; but it was held that on that principle the balance 
also would have to go to the shareholders as surplus assets. So 
enormous an unearned profit they did not claim and would not 
have been allowed, and their claim to be paid in full fell with it. 
As for the depositors, the decision was that in equity the directors 
who received the deposits were trustees of the money, and to the 
money in their hands was therefore.annexed an equitable right of 


property belonging to the depositors—Lord Haldane described it 7 ‘ 


as “‘ property with which, in equity at all events, they had never 
parted.” When that money was mixed with the society’s own 


' money, which the directors held in an equally fiduciary capacity, 


each side had an equitable charge on the whole, which in the 
absence of any special ability to trace and any special equitable 
considerations must rank equally with each other and so abate 
rateably.?® 

But before arriving at this conclusion the House, with a 
remarkable unanimity not only of result but of reasoning, held 
that at law the depositors would have had no remedy. Their 
Lordships took the view that the common law provided only two 
remedies: on an implied promise to repay, and a direct attack on 
the money taken. As to the implied promise Lord Sumner said ?*: 
‘€ The law cannot dé jure impute promises to repay, whether 
for money had and received or otherwise, which, if made 

de facto, it would inexorably avoid.” 


This is unanswerable; but it is not so obvious why the direct 


18 [1914] A.C. 898. 

18 Relying on the Guardian Building Soctety Case (1882) 28 Ch.D. 440. 

17 At p. 418. : 

18 It seems a little unfair to characterise this result as Lord Wright does in his 
Legal Essays and Addresses, at p. 2, as ‘‘a sort of rough justice in the form 
of a tracing order ’’—the equality of abatement was due not to roughness 
but to the equality of the rival equities. 

19 [1914] A.C. 808, 462. 
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attack was impossible. Lord Dunedin’s assertion of the identity of 
an action for the recovery of chattels and of money has already 
been quoted; but this approach was not allowed because, owing to 
the mingling and the insufficiency the lenders’? money was in this 
case no longer identifiable *°-—it was not that money by nature 
never is identifiable. But it is noteworthy that as illustrative of 
the consequences in equity of such mingling Lord Sumner cited?! 
two cases at law in which the owners of tallow? and bales of 
cotton,” inextricably confused in the one case by melting and 

secs running together, and in the other by sea damage obliterating 
the distinguishing marks, were held to be tenants in common of 
the mixture in proportion to the original contribution of each. 
The reason why in spite of this the common law remedy was 
denied lies in the words: 


‘“ Analogous cases . . . with regard to chattels . . . differ 
- . - because the property in the chattels remained unchanged, 
though identification and even identity of the subject-matter 
of the property failed, whereas here . . . the term property, 
as we use that term of chattels, does not apply.’ ¢ 

And with this must be read the oft-quoted remark concerning the 

action for money had and received and its congeners, that “‘ all these 

causes of action are common species of the genus Assumpsit.”? 5 

Lord Wright in the Fibrosa case pointed out*® that the remark 

“was not necessary for the decision of the case,” but it does show 

very precisely what the House meant by saying that there was 

no remedy at law: they meant that there was no remedy on an 

Assumpsit—the only part of the common law to which their Lord- 
ships’ attention was directed. But before the rise of Assumpsit 
there would have been a clear remedy in Debt for which a contract 
supplied only one of the possible justifications; and in Debt it was 
not true to say that “the term property, as we use that term of 
chattels, does not apply,” for the form of writ was exactly parallel 

` to that of a Writ of Right and also a Writ of Detinue. 

l Let us see how the matter goes on that basis. The fundamental 
fact is that an artificial person does not receive property or money 
whose receipt is beyond its powers,” for it can receive nothing 
save by its agents, and its agents have no authority, real or 


20 Otherwise if even the proceeds are identifiable: in Taylor v, Plumer (1815) 
3 M. & S. 662, Lord Elenborough allowed the owner of converted money 
to recover what had been bought with it. 

1 At p. 459. 
2 Buckley v. Gross (1868) 8 B. & 8. 566, 674. 

3 Spence v. Unton Marine Insurance Co. (1868) L.R. 3 C.P. 427. 

4 [1914] A.C. 898, 458. 

5 At p. 452. 

e [1943] A.C. 82, 64. 

7 Lord Sumner said at p. 458: ‘‘the depositors’ money was not had and 

ut 


received by the society by its officers . . . The society has the proceeds, 
or rather the liquidator has them, in that sense of possession which 18 
necessary . . . for the pu of the winding up, but it has not got them 


and there is no receipt of them in the sense which is necessary to raise 
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ostensible,’ to receive beyond its powers. The money received by 
the directors may be applied in the discharge of its pre-existing 
just debts, when it will be estopped from pleading the lack of 


‘ authority,’ or it may be inextricably confused with its own money, 


in which case the lender will be able to demand, exactly as if the 


confusion had been of chattels, that an equal amount be appor- 


tioned to his contribution, subject, if there is a deficiency, only 
to a proportional reduction—as indeed would be the case with 
melted tallow of which some had perished. 

The other relevant incapacity is infancy. Lord Dunedin” 
regarded this as another aspect of the same question, but it differs 
in that an infant does receive the money lent to him, and is 
therefore prima facie liable in Debt to repay it. But here there 
is another intervention of public policy, to the effect that an 
infant shall not be enabled, however innocently, to squander his 
estate. Lord Kenyon ™ allowed a master to recover in Assumpsit 
from his apprentice money had and received by the latter as his 
master’s agent and embezzled. He said ‘‘ that infants were liable 
to actions ew delicto, though not ew contractu, and though the 
present action was in its form an action of the latter description, 
yet it was of the former in point of substance.” °? In the matter 
of a loan too, if the money has been paid into the infant’s account 
with a bank, and his general balance has never fallen lower than 
the amount of the loan—still more if it was lent in cash and the 
infant still has the same cash—it would presumably be possible 
to recover it. If any such remedy in rem had been available to 
the lenders in Leslie v. Sheill™ they might have been more 
successful. 


SUMMARY 


In brief, in order to expose the underlying reasonableness of 
English law on this subject, the decisions must be grouped under 
the three following rules: 


the implication of a promise to repay that would bind the society.” It 

was presumably in this sense of pn that on pp. 458—459 he treated 

the competition as being between shareholders and depositors for money in the 

society’s hands: the rest of the House agreed with the quotation above mm 

treating the competition as. being between the society and the depositors 

to money which had been in the hands of the directors. 

Here perhaps ıs the real meaning of Lord Sumner’s remark at p. 452 that 

the depositors could not rely on mistake because they had notice: they could 

not rely on it as against the Society, for they had notice of the lack of 

authority, but they could rely on ıt as against the directors on the principle 

of Kelly v. Solart that a careless mistake is nevertheless a mistake. 

Re Cork & Youghal Ry. (1869) L.R. 4 Ch. 748, Lord Parker of Waddington 

in Stnclair v. Brougham [1914] A.C. 808, 441, left it open whether the 

borrowing was ‘‘valdated’’ or the lenders subrogated. Munkman (p. 79) 

refers subrogation. 

10 [1914] A.C. , 484. 

11 Bristow v. Eastman (1794) 1 Esp. 172, approved in Re Seager (1889) 60 
L.T. 665, and in Cowern v. Nield [1912] 2 K.B. 419, 428. 

12 This ia the answer to Kennedy L.J.’s doubts ın Leslie v. Shetll [1914] 
8 K.B. 607, 621. i 18 [1914] 8 K.B. 607, 621. 
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(1) A defendant guilty of wronging the plaintiff twice, the 
second wrong being a refusal to redress the first, cannot 
complain if the plaintiff credits him with a rightful action 
in place of the first, and consequently sues on the second 
only, under a different complexion, as an original wrong. 

(2) A man receiving a benefit from another must pay for it, 
unless the benefactor forced it on him without request or 
necessity. 

(8) A man taking property, including money, without the 
owner’s free consent must restore it, as must a man keep- 
ing property, including money, after the owner’s consent 
has ceased or if the transfer of ownership to himself has 
been defeated. 

It is some recommendation of this breaking down of quasi- 
contract into three groups that it partially reconciles the conflicting 
views of its nature: the theory of an imputed (rather than an 
implied) contract is in the main a procedural device to extend 
the scope of Assumpsit, but it does account for most of the 
estoppels; the word quasi-contract is well adapted to the second 
group, since these obligations are far more frequently than not 
fixed by some real contract; and the American term Restitution 
covers the third group. None of these three views, it is submitted, 
will fit all that is usually included in quasi-contract, but each is 
appropriate to a part. 

But in order to redeem the promise with which this article 
started, to link the groups with orthodox branches of the law, it 
is necessary to go further than fitting them to rival explanations. 
The estoppels can be equally well assigned to Estoppel as a self- 
contained branch of the law, or, where a contract is what the 
defendant is estopped from denying, to Contract. The second 
group must also go with Contract, not because it is part of 
Contract, but because Contract is part of it: it should indeed come 
at the beginning of a book on Contract, and not as an embarrassed 
appendix at the end. The third group, if it is not to form a new 
chapter of the law entitled Restitution, along with disturbances to 
the possession of land or chattels should be included with them 
in Tort. 

J. A. CLARENCE SMITH.* 


14 Tt is true that aequum et bonum and unjust enrichment cover all three, but 
they cover also most of the rest of the law. 
* District Judge of Eritrea. 
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INTENTION, AND KNOWING THE NATURE 
AND QUALITY OF AN ACT 


Was the accused ‘‘ labouring under such a defect of reason from 
disease of the mind as not to know the nature and quality of 
the act he was doing’’? This is an important question in the 
criminal law. But this test of insanity laid down by McNaghten’s 
case? has not been confined to crime. It has been extended to 
cases of divorce for cruelty and recently, to tort as well.” Curiously 
enough, in spite of the importance of the formula “ know the 


nature and quality of the act,” its precise meaning is far from 


certain. Nor is it clear to what extent one may intend an act 
and yet not know its nature and quality. In Morriss v. Marsden,” 
where insanity was unsuccessfully raised as a defence to an action 
for assault, Stable J. seemed not to differentiate between intending 
an act and knowing its nature and quality. If, before one may 
be said to intend an act, one must know its nature and quality, 
there would scarcely be any need for the special McNaghten test. 
Hence we shall attempt to point out some differences between 
intention and the McNaghten formula and then discuss the larger 
significance of both tests. : 

That to intend an act it is not necessary to desire it as well 
was pointed out long ago by both Bentham and Austin.‘ The 
confusion caused’ by speaking of intention in terms of desire* will 


‘now be dispelled, it is hoped, by the recent case of Lang v. Lang,‘ 


a petition for divorce for constructive desertion. On the question 
whether the husband intended to desert his wife by, in effect, 
driving her from the matrimonial] home by his cruelty, Lord Porter 
first asks, ** What, then, is the legal result where an intention to 
bring about a particular result . . . co-exists with & desire that 
that result should not ensue?’ (p. 778). He then, supplies the 
answer: : 


“ If the husband knows the probable result of his acts and 
persists in them . . . that is enough, however passionately he 
may desire or request that she should remain. His intention 
is to act as he did, whatever the consequences, though he may 
hope and desire that they will not produce their probable 
effect.”’ 


1 (1848) 10 C. & F. 200. 

2 Morriss v. Marsden [1952] 1 All E.R. 026; [1962] 1 T.L.B. 847. Waste 
vy. White [1950] P. 39. 

3 Supra, note 2. 

4 Austin, Lectures on Jurisprudence, Lecture XIX; Bentham, Principles of 
Morals and Legislation, Chap. VIII, para. VI. 

5 e.g., Kenny, Outlines of Criminal Law (Turner ed.), p. 27. 

« [1954] 3 W.L.R. 762. 
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When we say we intend to do an act we usually mean that the 
act 1s the objective or purpose towards which our conduct is 
directed. But this is not necessarily so, for a result is intended, 
as Lang v. Lang demonstrates, when we determine to act fore- 
‘seeing that that consequence is highly likely, i.e., virtually certain, 
to follow from our conduct. There are some exceptions to this 
rule. In defining an offence, the legislature may require an act 
to be done with a specific intent. Then it might be necessary 
to prove that the accused acted with a particular objective in 
mind.’ But generally this is not necessary, and knowledge of 
certainty of consequences would be sufficient to establish the 
intent." 

It would seem that insanity may be sufficient to negative a 
man’s knowledge of the nature and quality of his act, and yet 
not be sufficient, in the same situation, to negative intention. 
Stephen gives the example of a person who cut off a sleeping 
person’s head because “‘it would be great fun seeing him look 
for it when he woke up.” ° It seems clear that the decapitation 
was intentional. But could the accused be said to know the nature 
and quality of the act? A similar case is where a man cuts an 
asthmatic’s throat ‘‘ to help him breathe.” With these preliminary 
examples in mind we shall now examine the McNaghten rule. 

In R. v. Codere ™ Lord Chief Justice Reading discussed the 
meaning of “ nature and quality.” 

“It is said that ‘ quality’ is to be regarded as characterising 
the moral, as contrasted with the physical, aspect of the deed 
. - « The court is of the opinion that in using the language 
“nature and quality’ the judges were only dealing with the 

physical character of the act... .” (at pp. 26-27}. 

It should be noted that Lord Reading does not say that the 
two words mean the same thing, but only that they both relate 
to the physical nature of the act. His words do not support the 
view of Asquith L.J. in White v. White"! that R. v. Codere 
held that “‘ nature’ and ‘‘ quality ” are synonyms. 

It has been recently suggested * that, while “‘nature’’ and 
“ quality ” refer to physical facts, the meaning of the words is not, 
in fact, the same. ‘‘ Nature ’’ refers to the act itself. ‘‘ Quality ”’ 
refers to the sort of physical consequénces to which it may be 
expected that the act will give rise. However, the cases draw 
no such distinction, nor is it easy to distinguish between :“ act ” 
and *‘consequence.” The “fact” of decapitation, in Stephen’s 

7 Bee R. v. Steane [1947] K.B. 997. See also R. v. Ahlers [1915] K.B. 616, 

and Glanville Williams’s discussion, Criminal Law, s. 13. 

e Williams, ibtd. 

° 2 Hist.Cnm.Law 166. Stephen trests this an an example of a person not 
knowing that what he was doing was wrong. 

10 (1916) 12 Cr.App.R. 21. 

11 Supra, note 2 


13 Ellenbogen, 1 J. of Crm.fc 178, 196-197. See also Davia, 4 J. of Cnm.L. 
75, 86. 
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example, leads to the ‘consequence ’’ of death, but is itself the 
c consequence ” of moving the knife. Whatever the position before 
R. v. Codere, it is uncertain if any useful distinction can now be 
drawn between “ nature ” and “ quality.” 

The Codere case imposes a serious limitation on the meaning 
of the nature and quality of the act. The effect is to exclude a 
consideration of the accused’s appreciation of the moral or social 
nature of his act under the first part of the McNaghten rules. 
Since it is established that ‘‘ wrong’? means “‘ legal wrong,” ® 
consideration of these factors would seem to be shut out under 
both limbs of the McNaghten rules. 

If “nature” and ‘‘ quality? are not distinguishable, what, 
then, does the phrase mean as a whole? Lord Cockburn C.J. once 
remarked 1+; ‘ What is meant by ‘the nature and quality of an 
act’ I really do not know.” Such candour is not always found. 
The Director of Public Prosecutions, in the Report on Capital 
Punishment (1958), said *5 7 

‘‘The advantage of the words ‘nature and quality of the 
act’ is that they are elastic. They can be construed narrowly 
or widely. The McNaghten rules leave the jury untrammelled 
to use their common sense in looking at the facts of the 
particular case to decide whether the accused should be held 
criminally responsible for his actions.”’ 
But such statements as these should not lead us to conclude that 
the phrase means nothing to the jury or is devoid of any reasonably 
clear meaning. It has been shown by a distinguished American 
writer that the formula is not unlike a criterion of normality used 
by psychiatrists, i.e., ‘the correctness of reality-testing.” _ 
‘ The ‘ reality-principle’ has been defined in almost the very 
words of the legal rule, as ‘the apprehension of the true 
nature of the object.’ ’’ *° l 

Hence it would appear that the McNaghten test determines 
not merely if the consequences were intended, but if there was a 
rational understanding of those consequences that were intended. 
« Understanding ’? in this sense refers not to social or moral 
qualities of the act, but rather to the appreciation of the physical 
characteristics of the act done and of the material circumstances 
in which it occurs. (It would appear from the decision in White 
y. White that “know”? and “understand >? in this context 
mean the same.) This appreciation of physical reality must extend 
to all the circumstances that are required to make the act a 
criminal one. Applying the rule to Stephen’s example, or to 
a case where a person cuts off another’s arm under the physical 


13 R. v. Windle [1952] 2 Q.B 826. 

14 Letter to Att.-Gen. on Draft Code of 1879, quoted (1948) Can.B.R. 431. 
15 Para. 2838. 

16 Hall, Princtples of Criminal Liability, 502. 

17 Supra, note 2. 
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delusion that it would grow on again, insanity would not negative 
the accused’s foresight of consequences so much as his rational 
‘ understanding of the physical significance of those consequences. 
Objection may be made that in Stephen’s example, if the accused 
were prosecuted for murder, the death of the victim may not have 
been a consequence: foreseen by him, and hence was not even 
intended. But the accused might think that dead men walk and 
continue in a sort of earthly state. Thus, assuming death was 
actually intended, the nature of the act would nonetheless not be 
known. The same reasoning applies to a prosecution for criminal 
battery, where, although the consequences are foreseen, e.g., a 
severed arm, yet it can hardly be suid that the accused knew 
what he was doing if he thinks the arm will grow back on again. 
The above analysis finds support in the following instruction 
of Dixon J., in R. v. Porter 1: 
“In a case where a man intentionally destroys life he may 
have so little capacity for understanding the nature of life 
and the destruction of life, that to him it is no more than 
breaking a twig or destroying an inanimate object. In such 
a case he would not know the physical nature of what he was 
doing.” (Italics supplied.) 
This instruction by Dixon J. provides a much needed flexibility. 
It allows the jury to examine whether the accused’s understanding 
of physical reality was so far different from that of an ordinary 
man that it could be said that he did not know what he was 
doing. Thus a man who intentionally kills may not know what 
he is doing if he cannot distinguish between the significance of 
the animate and the inanimate. The accused may destroy life 
or wound, thinking he is conferring a benefit on his victim. In 
the recent case of Palmer v. Palmer,?® Lord Chief Justice Goddard 
recalled a case where a man wounded his wife with a knife under 
the delusion that he was performing a surgical operation. He at 
first says that the accused knew the nature and quality of the 
act, but in a later passage he suggests that: 
“It might be said that he did not know the quality of the 
act, but... the case turned largely on the fact that he 
believed he was doing his wife a service ” (at p. 495). 
If the accused knew in this case that the was breaking the law, 
it would be most important to establish that he did not know the 
nature of his act. Under a charge for criminal battery or unlawful 
wounding a broad test such as that of Mr. Justice Dixon would be 
most helpful in distinguishing between mere foresight of and a 
rational understanding of the facts constituting the crime. 
Glanville Williams, in Criminal Law,?° suggests that a man 
may not know the nature and quality of his act, if he is mistaken 


18 (1988) 55 C.L.R. 182, at 188. 
19 [1954] 8 All E.R. 494. 
20 5. 95 (b). 
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as to the nature and quality of any circumstances that go to make 


up the actus reus. Thus if the accused erroneously believes he, is 


killing in self-defence, or that he is an executioner executing judg- 
ment, he states that the mistake may be said to be of' the nature 
and quality of the act, i.e., he does not know he is committing 
the actus reus. (Of course the above examples might also come 
within the “ partial delusion ” rule of McNaghten’s case, but this 
might not always be so. See below.) This broad interpretation of 
actus reus allows the jury to examine the accused’s understanding 
of all factors necessary to establish the criminal act. 

But it is clear that in the above cases, on Professor Williams’ ’ 
analysis, the accused cannot be said to intend to commit the 
actus reus. For “the principle is.that where a circumstance is 
not known to the actor, his act is not intentional as to that cir- 
cumstance.’’? On this analysis the scope of the first McNaghten 
rule becomes largely coincident with intention. If the accused 
intends to commit the actus reus, then he knows the nature and 
quality of what he does. 

It would also seem to follow from Professor Wiliams’ analysis 
that in all cases where the accused knows the actus reus is being 
committed, any mistake or misunderstanding of his cannot be said 
to affect the nature and quality of the act. But we have shown 
by examples given earlier, and Mr. Justice Dixon was to like effect, 
that the accused may know the actus reus is being committed, 
and yet it may be doubtful if he really grasps the true physical 
significance of his act. The accused might not only err as to the 
simple facts of nature, as in Stephen’s example. He might, for 
instance, believe his victim is Hitler, and hence would know he was 
committing the actus reus. He would not come within Professor 
Williams’ analysis, nor could he rely on the “‘ partial delusion ”’ 
test of McNaghten’s case, as the identity of his victim would not 
here be legally relevant. Yet it is at least doubtful if the accused 
here knows the nature and quality of his act. 

If the above analysis is correct, the McNaghten rules provide 
a wider test than is found in the ordinary concept of intention for 
estimating the degree and nature of the accused’s knowledge. The 
‘“nature and quality’? test provides us with a purely cognitive 


_test, while the whole search undertaken when we examine a man’s 


intention is not simply into the realm of cognition, but into the 
realm of ‘‘ willing’? and “‘ determining ” as well. But both are 
also tests of a man’s knowledge. We insist, it would seem, that 
men must know the consequences of their acts (or the situation 
be such that they ought to have known) before we are ready to 
fix them with criminal responsibility; and we must, it seems, 
assume that the reason for this lies in the fact that if consequences 


1 Williams, Criminal Law, s. 08. 
2 Ibid., 8. 88. 
3 Ibid., B. DS. 
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are not known or knowable, there can be no duty to avoid them. 
A choice to avoid a given result presupposes knowledge, actual 
or potential, of that result. Aristotle pointed out long ago‘ that 
by the voluntary we mean things in a man’s own power that he 
does with knowledge. Although this is not the place to enter 
into a broad jurisprudential analysis, it would appear that in the 
case of both sane and insane defendants the law undertakes an 
examination into the realms of a man’s cognition in the last analysis 
in order to determine if he has voluntarily done the alleged act. 
Although there is much in the law that might seem inconsistent 
with this principle, there would appear to be no other explanation 
for the rule that there is generally no liability in the criminal law 
unless the accused has a knowledge of the facts that constitute 


‘the crime.’ 
A. E. Gotures.* 


v 


“ Ethics, Bk. III, Chap. 1; Bk. V, Chap. 8. 
5 Beo also Stephen, History ‘of Criminal ba, O, 100. 
* M.A., B.0O.L., Fellow of Wadham College, Oxford. 





MENS REA IN CONSPIRACY 


X anD Y plan together to kidnap Z. The former intends to carry 
out the project; but Y, unknown to X, has no such intention, 
although his language and actions lead X to believe he has. 
Indeed before the plan is carried out Y informs the police and 
X is arrested and charged with conspiracy. Can X be convicted 
of that offence? 

The precise problem does not seem to have come before an 
English court, which is possibly why most English textbook 
writers are silent on the question, not recognising the possibility of 
difficulty in this aspect of the law of conspiracy. But Mr. Turner,’ 
following earlier editions of Kenny, mentions it in a footnote only 
to show that the problem exists: for he does not suggest an 
answer. Professor Glanville Williams, however, comes out strongly 
in favour of liability.’ 

The majority of the Supreme Court of Canada in the recent 
case of R. v. O’Brien? took the opposite view. There the trial 
judge told the jury that, whether or not Y intended to go through 
with the plan, if in fact he had plotted with X to kidnap Z then 
X was guilty. The British Columbia Court of Appeal, by a 
majority, held that this was a misdirection, since it did not leave 
open to the jury the question whether Y had in fact “ agreed k 
with X so as to produce an indictable conspiracy. The Supreme 
Court of Canada, also by a majority, upheld the decision that 
there had been a misdirection and the order for a new trial. 

The argument of the majority went in this fashion: Conspiracy 
is the agreement of two or more to effect an unlawful purpose.“ 
Two people cannot agree unless they both intend to carry out 
the purpose which is stated to be the object of their combination. 
Therefore there is no agreement, and consequently no conspiracy, 
where one of the two never intends to carry out the unlawful 
purpose. 

Thus Taschereau J. saig *: . : 

«c It is... essential that the conspirators have the intention 
to agree and this agreement must be complete. There must 
also be a common design to do something unlawful... . I have 
no doubt that there must exist an intention to put the common 


1 Kenny's Outlines of Criminal Law (1952) at p. 339. 

2 Criminal Law: The General Part (1953) at pp. 520-521. 

3 [1955] 2 D.U.R. 811. 

4 For the purposes of this discussion it is immaterial why the purpose is 
unlawful and whether a combination to effect a lawful purpose by unlawful 
means is itself unlawful. Hence the shorter phrase will be used for the 
sake of simplicity. 

5 Ibid. at p. 818: the italics are his. 
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destgn into effect. A common design necessarily involves an 
intention. . . . The intention cannot be anything else but the 
will to attain the object of the agreement.” 


And later ®: 


** The definition of conspiracy itself supposes an aim. . .. The 
intention must necessarily be present because it is the unlawful 
act necessarily flowing from the intention that the state wishes 
to prevent.” l 


Rand J. put it thus’: 


“€. e. a conspiracy requires an actual intention in both parties 
at the moment:of exchanging the words of agreement to 
participate in the act proposed; mere words purporting agree- 
ment without an assenting mind to the act proposed are not 
sufficient.”’ 


And Estey J. thus?®: 


‘“ [The requisite mens rea] can only be found, when con- 
spiracy is charged, if the mental attitude of the parties is 
such that each possesses a common design or intention to do 
an unlawful act... .”’ 


All three judges relied upon the famous words of Willes J. in 
Mulcahy v. R.’ to show that the common law recognised that a 
conspiracy necessarily involved not merely a superficial concordance 
of language and actions but also a concordance of intentions. In 
other words, although an objective observer surveying the con- 
duct of the parties, including their words, would have said: 
‘ These two men have agreed to do something,” it was necessary 
to look at the mnermost intentions of the parties to see whether 
in fact there was an agreement. The test was therefore subjective 
not objective. 

Some cases in Canada,’® South Africa,’* and the United States !? 


6 Ibid. at p. 814. 

7 Ibid. at p. 815. 

8 Ibid. at p. 820. 

9 (1868) LE. 3 H.L. 806 at p. 317. Wes J. said: ‘‘ A conspiracy consists 
not merely ın the intention of two or more but in the agreement of two or 
more to do an unlawful act. or to do a lawful act by unlawful means. So 
long as such a design rests in intention only it is not indictable. When 
two agree to carry it into effect, the very plot is an act in itself, and the 
act of each of the parties, promise against promise, actus contra actum, 
capable of being enforced uf lawful, pumslfsble if for a criminal object or 
for the use of criminal means.’’ Estey J. also cited Lord Chelmsford in 
Mulcahy v. R. (supra) at p. 328. 

10 k. v. Cameron [1985] 4 D.L.R. 447—Chief of Police not guilty of con- 
spiracy when he fraternised with law violators to detect major crimes since 
there was no proof of a common agreement as to an unlawful purpose. R. v. 
Kotyszyn (1949) 95 Can.C.C. 261—policewoman pretended to te pregnant 
to trap D. Held, no conspiracy to abort since there was no intention to 
undergo the operation. But in Deur v. R. [1945] Rev.Leg. 225 ıt seems 
to have been held that the offence of conspiracy was committed as soon as 
the defendant promised collaboration to effect a common purpose. 

11 R. v. Harris [1927] N.P.D. at 347, cited by Glanville Williams op. cit. at 


. 521. i 
12 Woodworth v. State (1886) 20 Tex.App. 875; Delaney v. State (1982) 164 
Tenn. 482. Cf. Woo Wat v. U.S. (1915) 228 Fed. 412. Such cases are 
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would seem to support this view. They can be ` 
that, in the words of one American judge,™ “f the t 
at least two persons is a prerequisite to the co 
crime of conspiracy.” However, there are other « 
be considered below) which suggest that O’Brien 
victed in the first place. Unfortunately the 1 


’ Supreme Court of Canada did not discuss the prol 


of. all these decisions: their method of approach, 
assumed the required answer rather than proved 
it. For if a conspiracy is arbitrarily defined as 
of intentions and not merely of language (the 

unlawful)’ the answer to the problem is undoubi 
there is no such agreement of intentions then there 
But the submission is made that the trouble with 
that there was no such finally accepted definitic 


which could be applied automatically to settle so 


which it was from the point of view of the Canadiar 
Because of this novelty the definition of the crime, 


' tion of the circumstances in which conspiracy is 


the very point in issue in the O’Brien case. 1 
conspiracy put forward by Willes J., approved by 
in Quinn v. Leatham,™ and considered as autho 
judges,” was not designed to meet a set of circum 
the nature of an “f agreement ”’ for the purposes o 
in issue. It was framed to deal with cases wł 
alleged were proved there was no doubt that the 
charged could be found guilty of conspiracy, e 
person was being charged. Since for this reaso1 
was not applicable, it is submitted that the pr 
the court in the O’Brien case was to help crea 
definition by settling one more disputed point. 
this, the present writer suggests, a reasonable me 
been to examine cases in which only one person h 
or convicted of conspiracy, in order to see whai 
had reached and what ideas were behind such resu 
closely resembling that in R. v. O’Brien. T 
indicated, was not done by the majority in the case. 

Even the minority were content with resting 
favour of a conviction on the ground that there w 
conspiracy such that it included the idea of °°: 
that such ‘‘ agreement’? meant a ‘“* declaration 


usually involved in questions of ‘‘entrapment,’’ as to 
below. 

13 Hough J. in Feder v. U.S. (1916) 257 Fed. 604; 5 A.L. 
t [1901] A.C. 495 at p. 529. 

15 e.g., in R. v. la [1905] 2 K.B. 780 at p. 746; 1 
2l C.A.R. 94 at p. 99 
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the part of both parties to the alleged conspiracy. Thus Locke J. 
said 7°; 

“ . .. the gist of the offence referred to is the agreement 
of two or more persons to commit any indictable offence.”’ 


And later 1”: 


‘ Where two or more persons declare their consent as to 
any act or thing to be done or forborne by some or one of 
them, it is an agreement in the eyes of the law and the fact 
that one of the parties agreeing does not intend to carry out 
his part of the Daan cannot affect the legal nature of the 
arrangement. On the question as to whether or not an agree- 
ment has been made the intention of either party to carry it 
out is an irrelevant consideration.” 

In other words, as he went on to suggest, if a declaration of consent 

would be good enough to found a contract in civil law it is good 

enough to found a conspiracy in criminal law. The view of 

Fauteux J. was similar. At one stage in his judgment he said **: 
“ .. . the law, in civil matters at least, does not allow one party 
to show that his intention was not in truth such as he made 
it or suffered it to appear to the other party. That a different 
view should be adopted because of the criminal nature of the 
object of the agreement in this case .. . is not only incon- 
sistent with the economy of our criminal law but, in my 
respectful view, unwarranted under the authorities.” 

For these two judges, therefore, an objective test of agreement 

was the only valid one as far as conspiracy was concerned. 

Yet the present writer cannot but feel that an approach to a 
problem in criminal law founded upon an assumption that it 
involves similar considerations to a problem in the law of contract 
is unsatisfactory. The suggestion is respectfully made that reliance 
should have been placed for preference on criminal cases. Of 
these there are some which seem to suggest that there are circum- 
stances in which one person can be convicted of conspiracy if the 
other parties to the alleged conspiracy have not been, or could not 
be, found guilty. There are others which suggest that the mani- 
festation of a desire to combine with others for an unlawful purpose 
is sufficient to make someone guilty of conspiracy, whether or not 
the unlawful purpose is attainable or coyld be committed. 

In the first place there are cases which show that, although if 
several persons are charged with conspiracy and all but one are 
acquitted the one who has been convicted must have his conviction 
quashed,?*® nevertheless if only one alleged conspirator is tried he 


16 [1955] 2 D.L.R. 811 at p. 827. 

17 Ibid. at p. 829. Cf. Tindal L.C.J. in O'Connell v. R. (1844) 11 Cl. & F. 
155 at p. 288. 

18 Ibid. at p. 883. 

18 Marsh v. Vaughan, Cro.Eliz. 701; Dersly v. Dersly, Style 57; R. v. Grimes, 
3 Mod. 220; R. v. Thompson (1861) 16 Q B. 882; R. v. Manning (1888) 12 
Q.B.D. 241; R. v. Plummer [1902] 2 K.B. 339. 
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may be convicted, even though the other or others with whom he 
is alleged to have conspired is or are not tried.”” This applies 
whether the other alleged conspirator or conspirators is or are 
dead,*® unknown,”® or immune from prosecution.’ But it may not 
apply, according to some American cases, where a nolle prosequt 
is entered against such other conspirator or conspirators.’ The 
better view would seem to be that as long as there is no clear 
acquittal of the other or others the one conspirator who is charged 
can be found guilty, or as was said in an American work °: 

**So long as the disposition of the case against a co- 
conspirator does not remove the basis for a charge of con- 
spiracy a single defendant may be prosecuted and convicted.”’ 
This may be illustrated by a reference to the ‘‘immunity ”’ 

cases. ‘These show that if one party to an alleged conspiracy is not 
amenable to justice because of some immunity granted by the law, 
another party to the same conspiracy can nonetheless be liable. 
Thus in R. v. Duguid* the defendant was charged with con- 
spiring with the mother of a child under fourteen to take the child 
by force from the possession of its lawful guardian. Section 56 
of the Offences against the Person Act, 1861, under which such an 
abduction is made unlawful, exempted from criminal liability a 
person who claimed any right to the possession of such a child. 
Under that exemption the mother in question might not have 
been liable for the completed offence. (Though she might have 
been guilty of conspiracy—a point left open by the court.) Never- 
theless it was held that the defendant could be guilty of conspiring 
with the mother to commit the offence. Again in the Canadian 
case of k. v. Segal” it seems to have been held, though possibly 
only obiter, that a person who conspired with another to commit 
an offence in circumstances in which that other could not be found 
guilty because of the technical defence of autrefois convict could 
nonetheless be guilty of conspiracy. In Beechey v. R.,* the Privy 
Council refused leave to appeal in a case where the defendant had 
been convicted of conspiring with a man who could not have been 
convicted himself by the same court because he was not amenable 


20 R. v. Thode 8 Keble 111; R. v. Kinnersley (1719) 1 Stra. 198; R. v. Nicols 
(1742) 18 Fast 412n.; R. v. Kenrick (1848) 5 Q.B. 49; R. v. Ahearne (1852) 
6 Cox 6; Feder v. U.S. (1996) 257 Fed. 694 (CC.A.); Rosenthal v. U.S. 
(1980) 45 F. (2d) 1000 (C C.A.); Rogers v. U S. (1961) 840 U.S. 867 (S.Ct.). 
See cases cited below; and Berry v. Indiana (1980) 178 N.E. 705. 

Contras: Feder v. U.S. (supra) and cases cited theremin, which hold that there 

must be acquittal of the conspirator against whom a nolle prosequt has not 

been entered, with U.S v. Rinskopf (1874) 6 Biss. 259. 

3 97 American Law Reports at pp. 1812-1813. Cf. Hough J. in Feder v. U.S. 
(supra): *‘ Provided the acquittal or death of co-conspirators does not remove 
the basis of the charge one defendant may be convicted of the offence.” 
As to the alleged inconsistency between an acquittal of A and a conviction 
of B (in England) see Bruce J. in R. v. Plummer [1902] 2 K.B. 839 at 

848 


4 1906) 75 L.J.K B. 470. 
5 [1925] 4 D L.R. 762 at p. 764 per Howard J. 
e (1915) 25 Cox C.C. 217. 
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to the jurisdiction of an English court in Shanghai. The latter 
was a Belgian, subject only to the jurisdiction of the Belgian 
courts in the Chinese city, and bound only by Belgian law, under 
which the crime charged against Beechey was not an offence. The 
trial judge had directed the jury to find Beechey guilty if the other 
man would have been guilty if the English court had had juris- 
diction to try him. From this case, and some remarks in the others 
cited before, it might seem that the liability of a single defendant 
to be convicted of conspiracy in the “‘immunity’’ cases only 
exists where the immune person would have been guilty of con- 
spiracy had it not been for some technical rule. Hence, it might 
be argued, those cases do not apply to a situation such as that in 
the O’Brien case, because the whole point at issue was: would 
the other man have been guilty of conspiracy? It is submitted, 
however, that the policy behind the ‘‘ immunity ” cases is not to 
acquit a ‘f morally ”? guilty person because of a mere technicality 
which results in the acquittal of someone else. 

Applying that policy to the O’Brien case it could be argued 
that since the other man was not charged the fact that he possibly ' 
would not have been found guilty of conspiracy if he had been 
charged was irrelevant to determine the guilt of the man actually 
charged, viz., O’Brien. For O’Brien had in fact shown by his 
actions that he was possessed of the intention to commit an un- 
lawful purpose, and it is submitted that an examination of the 
history and purposes of the law relating to conspiracy shows that 
the law was designed to catch offenders before they had actually 
begun to effect the unlawful purpose for which they had combined. 
The law of conspiracy, in modern times at any rate, it is submitted, 
is really a part of the criminal law framed to dispense preventive 
rather than retributive justice. As such it strikes at evil intents 
rather than evil activities, so that although no actual harm has 
been caused a crime has been committed by the mere design to 
commit harm. For, in the words of an American judge, “‘ the law 
must be practical.” * 

This approach to the problem, it is submitted, is supported by 
a second group of cases which deal with a different point from the 
ones discussed above. For some cases, in England at any rate, 
seem to lay down that a person may be liable for conspiracy not- 
withstanding that the purpose planned to be achieved was an 
“impossible °? one. This is certainly true of cases where the 
purpose was impossible of achievement because of physical factors 


T This 18 an open pomt—as Fauteux J. said in the case it was the very point 
ın 18sue. f.e., whether a mental reservation involved innocence: [1955] 2 
D.L.R. 311 at p. 886. If the other man had been a police or other official 
acting to catch O’Brien he would certainly have been innocent. But since 
he was not an he of the police the question 18 & more difficult one to 
answer. Presumably he would not be prosecuted; but the fact that he gave 
evidence alone would not make O'Brien innocent, on the argument in Berry 
v. Indtana (supra); altter possibly if the Crown had entered a nolle prosequi 
against him. 8 Crane J. in People v. Rizzo, 246 N.Y. 334 at p. 337. 
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of which the conspirators were unaware, e.g., where the conspiracy 
was to abort a woman who, unknown to the conspirators, was not 
pregnant.° The rationale of such cases would seem to be that the 
defendant has manifested his desire to do the kind of harm pro- 
scribed by the law. In this respect the close connection between 
the origins, purposes and development of the law of conspiracy 
and the law relating to attempts to commit crimes is important.’ 
It would seem to be clear now that an attempt to commit an 
“í impossible ” crime (impossible because of some difference between 
the state of affairs as imagined by the defendant and the state of 
affairs actually existing) is punishable. Thus in R. v. Ring ™ the 
defendant was convicted of attempted larceny when he put his 
hand into an empty pocket. Professor Jerome Hall’s discussion 
of this problem** shows that the reason behind making such 
conduct criminal is that in such cases there are “‘ harms of suffi- 
cient magnitude to be determinable by legal methods,” and that 
“they ought to be punishable.’?** In other words, the state of 
the defendant’s mind from the point of view of his knowledge and 
intentions is only relevant to determine whether he intended to 
commit some social harm proscribed by the law. Ought the same 
not to be true of conspiracy? * The fact that, unknown to a 
man who wishes to enter a conspiracy to commit some criminal 
purpose, the other person has no intention of fulfilling that purpose 
ought to be irrelevant as long as the first man does intend to fulfil 
it if he can. To quote the words of Mr. Justice Wright": 
**, .. & person may involve himself in the guilt of a conspiracy by 
his mere assent to and encouragement of the design, although 
nothing more may have been assigned or intended to be executed 
by him personally.’’ 

To the objection that one man cannot conspire on his own, 
which seems to have been the view of the majority in ‘R. v. 
O’Brien, the present writer would submit in reply that to say this 
is to beg the very question in issue. For in one sense O’Brien 


? R. v. Whitchurch (1890) 24 Q.B.D. 420; cf R. v. Bishop [1918] 1 K.B. 810. 

10 See Stephen, History of Criminal Law, Vol. II, at pp. 227-229; Holdsworth, 
History of English Law, Vol. V, at pp. 208-205. 

11 (1892) 17 Cox 491; cf. R. v. Brown (1889) 24 Q.B.D. 857. At one time this 
problem was determined othePwise: R. v. M'Pherson (1857) 1 D. & B. 197; 
R. v. Collins (1864) 9 Cox 497. 

12 General Principles of Criminal Law (1947) at pp. 117-129. 

13 Ibid. at p. 129. 

14 Cf. the case of R. v. Delaval (1768) 8 Burr. 1484, where on a trial for 
conspiracy one of the parties who was forced to assist ın the plot because of 
his financial relation with another party was not proceeded against. He did 
not take part in the plot because of ill intention or PAEA as a result 
of compulsion. 

15 R. 8. Wright, Criminal Conspiracies (1873) at p. 70; cf. tbid. at p. 81 
where he says: ‘*. . . the concurrence of one person with others in acts 
done 1n apparent furtherance of a criminal design may not improperly take 
the place of an gpproximation to completion of the design as evidence that 
the person had fully adopted the design and committed himself to its 
complete execution.” 
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was alone, but in another he had an ally. The question was: what 
was the effect of this equivocal ‘situation? The issue is not one 
of logic but of policy. The indications of other cases and other 
crimes of a similar origin and nature, in the present writer’s sub- 
mission, are that one man can be guilty of conspiracy without 
others also being guilty. And it is further submitted that such 
an approach is justified in that a man who believes he is con- 
spiring to commit a crime and wishes to conspire to commit a 
crime has a guilty mind and has done all in his power to plot 
the commission of an unlawful purpose. In R. v. Segal ** there 
could not be a conspiracy because one of the parties to the alleged 
conspiracy did not know that the planned purpose was criminal. 
In such circumstances it might be reasonable to hold that no con- 
spiracy exists. But where, as in the O’Brien case, both parties 
know that the purpose is criminal, the fact that one of them does 
not intend to carry out the plan, so that the purpose is incapable 
of fulfilment (as long as such impossibility is unknown to the 
other man), is surely irrelevant, as was the fact, in the case of 
conspiracy to abort, that the woman was not pregnant, 80 that the 
illegal purpose there was incapable of fulfilment. 

In this respect the American experience on the subject of 
“entrapment”? or “ solicitation’? by police and other officials 
is of some importance. To judge from annotations in the American 
Law Reports*’ there seems in such cases to be a distinction 
between instances where the criminal purpose originated in the 
defendant’s mind and those where it originated in the police- 
man’s mind. In the first, since it was the defendant who 
approached the policeman and suggested the criminal activity, a 
verdict of guilty is sustainable. In the second such a verdict is 
improper. The first group of cases would seem to show that, 
since the defendant had a criminal intention to start with, and 
was only encouraged or watched by the police, he was sufficiently 
guilty to be convicted. On the other hand, in the second group 
of cases, since the defendant would never have had a criminal 
intent if it had not been for the suggestions made by the police, 
it would be wrong to consider him as a man with a guilty mind." 
What is important also is that in the first group of cases the fact 
that the police would have intervened i time to prevent the crime 
from being committed, so that the purpose of the plot was incapable 
of fulfilment, does not seem to have meant that the defendant was 
not guilty of conspiracy.*® 
16 [1925] 4 D.L.R. 762. 

17 See 18 A.L R. 146; 86 A.L.R. 268; of. also notes in 44 Harv.L.R. 109, and 

28 Columbia L.R. 1067. 

18 U.S. v. Certain Quantities of Intoxicating Liquors (1921) 200 Fed 824 at 

. 826; O'Brien v. U.S. (1981) 51 F. (2d) 674; 44 Harv.L.R. 109 at p. 110. 
19 OF. Glanville Wilhams, op. cit. at p. 624, note 12, discussing the invalidity 

of the ‘‘ impossibility ” argument ın Woo Wai v. U.S. (1915) 223 Fed. 412. 


That case fell within the second group discussed in the text; hence the 
‘impossibility ” argument was unnecessary and possibly wrong. 


THE LEGAL ASPECTS OF RAINMAKING 


Dors WEATHER MATTER? 


THE state of the weather affects everybody and everything more 
than any other natural phenomenon. It can cause migrations of 
entire peoples, destroy habitations, cattle and crops. It may 
determine the sites of cities and the development of communities. 
Wars may be won through its influence: the Armada was scattered 
by storms, Napoleon’s armies were overwhelmed by snow and ice, 
and even operation ‘‘ Overlord ’? had to be postponed to await 
less vicious weather conditions. l 

There can be no doubt as to the importance of the weather 
in our daily lives, but until recently there was nothing that we 
could effectually do about it, and we therefore had to content 
ourselves with measures to deal with the inevitable consequences 
of natural phenomena: the human element did not affect the 
problem. 


WEATHER CONTROL—PAST AND PRESENT 


For centuries manifold deities have been invoked to provide rain, 
prevent storms, pacify the elements and generally to produce more 
‘desirable weather conditions. 

During the past few decades, however, man has attempted to 
solve these problems himself, by scientific means. Among the 
early experiments to produce rain were attempts involving cannons 
fired at the clouds, which proved fruitless, while a certain measure 
of fog clearance was achieved, locally, by expensive means such 
as burning oil. 

More’ recently, experiments with chemicals dispersed from 
aircrait on clouds or even into the clear air itself, and tests 
involving electric discharge to produce precipitation, have shown 
some positive results. In the United States, for instance, silver- 
iodide crystals were sprayed on clouds at a rate of more than 
60,000 billion particles per hour, and if was subsequently claimed 
that rain was thereby caused to fall on to an area where it would 
not otherwise have fallen at that particular time. It is believed 
that law suits involving claims of about £1,000,000 are at present 
pending as a result of these experiments. 

The frequency and the potential range of these rainmaking 
experiments are steadily increasing, and it is therefore quite 
possible that fairly large-scale interference with weather conditions 
may be effected in the near future. It may even be that in due 
course the balance of natural phenomena to which life on earth 
has become conditioned may be severely disturbed. 
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The World Meteorological Organisation, a United Nations 
specialised agency, recently circulated its 82 member States as to 
the results of tests carried out in a number of these countries and 
from the compilation of these reports’ it is evident that there is 
now fairly widespread activity in this field. 


Tae LEGAL ASPECT 


The immediate effects of the more successful experiments are 
often likely to be twofold: 

(a) Flooding in areas where this would not naturally have 
occurred at the particular time and/or to that particular 
extent. 

(b) Drought in an area where rain would or should otherwise 
have fallen. 

The ancillary results of such causation or deviation of precipita- 
tion may be manifold: damage to houses, stock and crops, inter- 
ference with industry and entertainment, and more remote effects 
such as fires, accidents, etc. The amounts which may eventually 
be claimed by those who have suffered damage thereby might be 
very substantial indeed. 

Redress in England at the present is only possible by recourse 
to the common law, t.e., by claiming in respect of damage on such 
grounds as nuisance, etc. It is likely to be difficult to establish 
some of the more indirect claims based on the more remote causes 
in spite of the very real damage having resulted therefrom, while 
on the other hand the ‘‘ rainmakers ”’ will run very considerable 
risks of becoming liable to pay heavy damages in respect of the 
more direct claims, in the absence of appropriate legislation.* It 
will therefore be necessary at some early date to clarify the 
following points: 

(a) The rights of ownership of clouds and other atmospheric 
formations; 

(b) The right to interfere with the course of nature; and 

(c) The permissible methods, if any, for such interference, 
and the limits for such interference. 

The problem of “f ownership of the air ” is well established in law. 
The Roman rule was: Cujus est solum, ejus est usque ad coelum 
et ad inferos. The Norntan interpretation was that man could 
own the (theoretical) column of air above his land, but not the 
air itself which freely passed over his land, as this was not under 
his effective control. This legal theory has to a very considerable 
extent persisted in English law until today. Land owners can 
acquire incidental rights to free passage of air to houses and quiet 


1 Rainmaking—A Study of EHaperiments. United Nations Publications-1054— 
1-22 


2 In the United States, as the result of legal actions following weather control 
experiments, several states have introduced legislation regulating these 
measures. See also Vanderbilt L.R. No. 8, June 1955: ‘‘ Weather modification 
legislation '’ (p. 897). ; 
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enjoyment thereof, and they need not tolerate undue interference 
by trespassing objects such as low-flying aircraft or bullets, but 
as it was not hitherto thought possible to cause large-scale inter- 
ference with weather conditions, no protection has been devised 
against the resultant artificial foods or droughts. 


PROPOSAL FOR Basic LEGISLATION 


The present position of almost unrestricted freedom as regards 
interference with the contents of the atmosphere will require a 
measure of curtailment similar to that imposed on the free use of 
the high seas. Desirable as it may be to have only a minimum of 
legislation restricting human activities, this must not be achieved 
at the risk of unfair damage to individuals. The use of the air 
space above land and sea must be intelligently regulated.* This 
should preferably be done before commercial weather control 
becomes widespread in Europe.* The following scheme is intended 
to provide a workable basis for legislation to meet the case: 


NATIONAL LEGISLATION 


(i) All practical work and experiments concerning weather 
control over U.K. territory and territorial waters to be 
subject to a licence. The licensing authority should be 
independent but operate in conjunction with such 
Departments as the Meteorological Office. 

(ii) Any proposed weather control work to be submitted in 
the form of a Plan to the Authority prior to any practical 
work being done. 

The Plan to specify: The means to be used, the pro- 
posed method, area, range, date,-names of parties con- 
cerned, purpose, anticipated effects (including results of 
comparable work if available), arrangements for com- 

ensation (e.g., Insurance). 

(iii) Followine the grant of a licence and after the work has 
been carried out the result should be communicated to the 
Authority. 

(iv) There should be penalties for failure to submit a Plan 
and for work carried out without licence or outside licence 
terms. 


INTERNATIONAL CONVENTIONS 


(i) An International Convention to regulate weather control 
over the open sea, and over the polar regions. 

(ii) A Convention to regulate the settlement of international 
disputes, e.g., by resort to the International Court of 
Justice. 


3 The sir above territorial waters should be included in national legislation 

4 Commercial rainmaking 1s at present being carried out in Spain by United 
States interests, compensation ıs per quantity of additional precipitation 
produced. 
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(i) A Convention to assimilate national legislation, following 
the principles: underlying other recent attempts to 
assimilate national laws, such as in connection with the 
laws pertaining to the Sea, the Air, Drugs, Slave 
Trade, etc. 

Derek H. Hene * 


EDITORIAL NOTE . 
THOMSON Ù. CREMIN 


Professor A. G. Davis of Auckland University College writes to 
point out that Thomson v. Cremin and Others (1941) which has 
now been reported as a note in [1956] 1 W.L.R. 108 was originally 
reported in 71 Lloyd’s List Reports 1. It is stated in the current 
edition of Salmond on Torts that the case is *‘ reported only in 
the official papers of the House of Lords,” and the learned editor 
indicates that it was only by good fortune that he discovered 
that such an important decision had been arrived at by the House 
of Lords. Doubtless as a result of this note it was reported in 
[1958] 2 All E.R. 1185. 

Professor Davis adds that the value of the Lloyd’s List Reports 
is hardly sufficiently realised. The report of Thomson v. Cremin 
for example gives the arguments of counsel in full; these do not 
appear either in the All England or the Weekly Law Reports. 


* w.A.(OANTAB.). 
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An UNUSUAL Cuarm To BririsH NATIONALITY 


Ir must be rare that a decision on the interpretation of an ancient 
British statute attracts so much attention all over Europe as did 
that of the Court of Appeal in Prince Ernest of Hanover v. 
Attorney-General. Equally rare must be the spectacle of some 
four hundred persons of the highest lineage suddenly finding them- 
selves possessed of British nationality regardless of their amount 
of actual connection with the United Kingdom, which may be so 
remote as to have been entirely forgotten. If the decision of the 
Court of Appeal is correct—and it is submitted that it clearly is— 
then the royal families of Holland, Greece, Norway, Sweden, and 
Denmark all have British, as well as their own, nationality, to 
say nothing of the very numerous ex-royal families also affected 
by the decision.* The case also raises more general points as to 
the interpretation of old Acts, which clearly have a wider scope 
than merely in nationality matters. The school of interpretation 
which favours a strict interpretation of enactments, as obviating a 
judicial usurpation of the legislature’s functions, gained here the 
unanimous approval of the Court of Appeal, while Vaisey J. in the 
court below clearly leant in favour of letting external considera- 
tions affect his approach to the statute. 

The plaintiff is a ‘‘ Prince of Great Britain and Ireland,” ? the 
heir-male of George IM, and a near relative of the British royal 
family. In this action he sought a declaration that he is a 
British subject, relying on the Princess Sophia Naturalization Act, 
1705." Section 1 runs: ‘f. . . Princess Sophia . .. of Hanover 
and the issue of her body and all persons lineally descending from 
her, born or hereafter to be born, be and shall be to all intents 


1 [1955] 8 All E.R. 647. 

2 The number may be exaggerated, cf. the Attorney-General's mention of 
Belgian and Spanish royalties (barred by s. 2 as Roman Catholic) in argu- 
ment. (The Times, February 17, 1955.) Those born ın the United Kingdom, 
eg, the Crown Prince of Norway, have glso been included though their 
British nationality does not depend on the 1705 Act. On the other hand, 
even the issue of non-royal ‘‘morganetic’’ marriages are presumably 
included. 

3 Per Vasey J. ([1955] 1 All E.R. 746, 748). As Prince Ernest was not 

enalised by the Titles Deprivation Act, 1917 (though his father and grand- 

futher were), he is still entitled to this style. But Vaisey J. errs in stating 
that he is still a ‘* Royal Highness.” By letters patent of July, 1914, the 
issue of his parents was given the style of ‘‘Highness,’’ a lower style 
Hence he should not have Tecn styled in this case as ‘*‘ Royal Highness." 
Even in Germany, all such prefixes were abolished by a law of June 28, 1920 
(Almanach de Gotha), but no doubt as de jure King of Hanover he may by 
courtesy use ‘‘ Royal Highness ” there. 

4 His mother is descended from Queen Victoria’ his brother has marred a 
sister of the Duke of Edinburgh. 

5 4&6 Anne, c. 4 (ore. 16). 
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and purposes whatsoever deemed, taken and esteemed natural born 
subjects of this kingdom, as if the said Princess, and the issue of 
her body, and all persons lineally descending from her, born or 
hereafter to be born, had been born within this realm of England, 
any law, statute, matter, or thing whatsoever to the contrary 
notwithstanding.” Section 2 excludes Roman Catholics from the 
benefits of section 1. The Prince relied on his undoubted descent 
from Sophia, who, it will be remembered, was called to the suc- 
cession of the British throne with the ‘“‘ heirs of her body being 
Protestants ’’ by the Act of Settlement,’ and on his Protestant 
faith. Neither could be denied. 

The matter thus became one of pure statutory interpretation: 
did the 1705 Act mean what it appeared to mean and what the 
plaintiff contended that it meant, t.e., the provision of British 
nationality for all Protestant descendants of Sophia ad infinitum,” 
or should some limit be placed on its ‘* apparently clear and 
unambiguous ”° words, and, if so, what limit? English law has 
never adopted the Scots rule of desuetude and hence it was not 
open to argue directly that the Act had been rendered obsolete by 
lack of recourse to it for centuries. But Vaisey J., while agreeing 
that this was the general position, was clearly very much impressed 
by the argument that “‘ there is, I understand, no record of the 
Act of Anne ever having been put into any practical operation or 
referred to or relied on or regarded as relevant in any way.’’’ 
He derived from this, it may be assumed, his view that the Act 
was intended to have a purely temporary affect—a view which he 
then supported by reference to some words in the Preamble to 
which we shall return. But first it must be observed that the 
case of Duke of Brunswick v. King of Hanover* contains two 
direct references to the 1705 Act, where it was used in argument 
and mentioned by the judge in surveying the plaintiff’s arguments 
without any contradiction or ridicule. It seems surprising that 
this reference was overlooked by those engaged in the recent case. 
_But the weakness of any such reliance on a “ dead-letter ’’ argu- 

ment is shown by the fact that it was not at all relied on by 
the Attorney-General in the Court of Appeal.** 

6 As re-enacted in the Acts of prea 1707 and 1800. 

7 By the British Nationality Act, 1948, s. 34 (3) the 1705 Act was repealed, 
but by s. 12 all existing British subjects became British citizens of the United 
Kingdom. This means that the 1705 Act no nee applies to after-born 
persons. This includes Prince Ernest’s own children. But semble they 
could claim under other provisions of the 1948 Act. 

The 1705 Act had been overlooked in official quarters, ¢.g., the Duke of 
Edinburgh was ‘‘ naturalised '’ before his Ae to the Queen on the 
rasp pron that he was a Greek citizen. By the 1705 Act he was already 

9 [1955] 1 All E.R. 746, 748. 10 (1844) 6 Beav. 1, at pp. 19 and 34. 
11 Per Evershed M.R., 640. Cf. Romer L.J. (p. 661): ‘“‘it is no more 

permissible, in my judgment, ın construing a statute than it is in construing 

a deed, a will, or any other written mstrument, to arrive at a conclusion as 


to the meaning of the language used in the light of events which happened 
afterwards.” 


a 
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Vaisey J.’s decision was based on a reference to the Preamble 
of the 1705 Act, which contains the words ‘f... and to the end 
the said Princess Sophia . . . and the issue of her body and all 
persons lineally descending from her may be encouraged to become 
acquainted with the laws and constitutions of the realm it is just 
and highly reasonable that they in your Majesty’s lifetime... 
should be naturalised and be deemed taken and esteemed natural 
born subjects of England.” He used these words to justify his 
view that the Act only applied to those descendants of Sophia born 
in Queen Anne’s lifetime. As the Court of Appeal pointed out, 
the first objection to this is that, where the enacting part of the 
Act is clear, there can be no justification for any reference to the 
Preamble.'? Secondly, they expressed the opinion that, even if 
such a reference to the Preamble was justified, the words relied on 
did not amount to a clear reference to the matter of who should 
be naturalised, but only to the enacting of legislation in the life- 
time of Anne. The Attorney-General, being thus unable to rely 
either on the ‘‘ dead-letter’’ argument or on the reference to the 
Preamble favoured by Vaisey J., tried to limit the effect of the 
1705 Act by reference to earlier legislation.** This was equally 
unsuccessful, Sir Raymond Eivershed M.R. pointing out a flaw in 
this reference even if adopted, a view expressly adopted by his 
brethren.'® The only remaining question was one almost of public 
policy. Vaisey J. had thought that “fan appreciable part of the 
inhabitants of Europe would be invested without their consent... 
with British citizenship.” 1° (Are 400 persons really an appreci- 
able part of 898 millions?) Moreover, he was impressed by the 
arguments from treason law, e.g., he said in argument, “‘do you 
mean to say that the Emperor William II could have been 
indicted for treason and there would have been no answer to it? 
There could be no end to this.” 17, All this led him to his final 
conclusion, that the construction contended for by Prince Ernest 
was ‘‘absurd ” in its results and thus untenable. Could there 
possibly be a more compelling illustration of Lord Bramwell’s saying 
‘‘ what seems an absurdity to one man does not seem absurd to 


12 Evershed M.R. at pp. 651, 655; Birkett L.J. at p. 660; Romer L.J. at 
pp. 661-662. 

13 Another argument (not used) is that the reference to Anne's lifetime 18 con- 
nected with the Act 25 Edward 8, c. 1, by which the sovereign’s “* children "’ 
wherever born are in effect naturalised. ‘‘ Children’’ must include grend- 
children as the Act was passed in view of the fact that Richard, heir to the 
throne, was born at Bordeaux. If by this older Act the ‘“‘children'"’ of 
Sophia would any way have been naturalised by her accession, the words ‘in 

our Majesty's lifetime ” clearly mean ‘instead of allowing the Law of 
dward to take its course.” ter the lifetime of Anne there would be 
no need of naturalisation. l 

14 4 & 5 Anne, c. 14, repealing pro hac vice the requirements of 7 Jac. 1, c. 2. 
As this argument did not prevail, ıt seems unnecessary to go into the details 
here. 

15 At pp. 658, 659, 662. 

16 [198] 1 All E.R. 751. 

17 The Times, February 17, 1955. 
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another ”?** than the fact that none of the three members of the 
Court of Appeal could see anything absurd in an Act giving British 
nationality to all those who might eventually inherit the British 
Crown? Our conclusion must be that the Court of Appeal is right 
In rejecting any attempt to cut down the very clear words of the 
1705 Act. If it yields inconvenient results, the remedy is to move 
Parliament to repeal it,*® not to distort it by relying on methods 
which can be said to amount to judicial legislation. The recent case 
may be well seen as a vindication of the principle of the Separation 
of Powers. Once the courts embark on the uncharted sea of 
“í free’? interpretation the most basic assumptions of our Con- 
stitution are endangered. 

It is significant that no attempt was made to argue that the 
1705 Act was void, as being contrary to international law. Vaisey 
J. might have relied on the view that Parliament can not effectively 
legislate for persons resident outside the jurisdiction, but in fact 
the Hague Convention of 1980 on certain questions relating to the 
conflict of nationality laws expressly recognises that it is for each 
State to decide according to its own law who are its nationals.7° 
Although there are limits to this, e.g., it must not be capriciously 
exercised,’ the present case is not at all capricious but an exercise 
of that grant of nationality based on descent which many Con- 
tinental nations use. If any Swiss man’s male issue ad infinitum 
have Swiss nationality, why should not those in remainder to the 
British crown have United Kingdom nationality ad infinitum? In 
any case, it must be confessed, the clear words of an Act must be 
applied by British courts regardless of their non-compliance (if 
any) with international law.? 

Some commentators* have suggested another way in which the 
1705 Act may not in fact apply to many living persons. This 
argument is based on the assertion that—apart from the House of 
Hanover *—the marriages through whom they claim were not valid 


18 Hll v. Hast India Dock (1884) 9 App.Cas. 448, 646; cited by Lord McMillan 
in Altrincham Electric Co. v. Sale U.D.C. (1986) 84 L.G.R. 215, 236. 
Vaisey J. called it ‘* little short of mdiculous "’ (at p. 751). 

19 The Attorney-General has announced his intention of appealing to the House 

of Lords at the public expense (ın any event). Would it not be in the 

financial interests of the nation to draft a short bill repealing the 1705 Act 
retrospectively? In view of fhe unanimity in the Court of Appeal there is 
grave doubt whether an appeal will succeed, but such a bill would not be 
opposed, it is believed, especially 1f Prince Ernest personally was excluded. 
from it. 20 Article One. 

See Oppenheim-Isauterpacht, International Law, Tth ed., I, 687, n. 1. 

2 The Zamora [1916] 2 A.C. 77; Mortensen v. Peters (1906) 8 F. per Lord 
Dunedin at pp. 100-101. 

3 eq., Mr. Dermot Morrah, letter to The Times, November 18, 1955; cf. Mr. 

Clive Parry, Cambridge Law Journal (1955) pp. 142-146 (rejecting the 

argument). 

Mr. Parry is misinformed. The Prince himself descends through marriages 

expressly approved, e.g., that of his parents in 1918 was approved in Council 

by George V. But his own marriage was not so approved: semble he relied 
on (a) his foreign domicile and (b) bis exemption through cross-marriages 

(see my article (1951) 14 Modern Law Review 58, 62). 


Ii 


~ 
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under the Royal Marriages Act, 1772.5 The idea seems to be that, 
as the husbands had in some cases British nationality by the 1705 
Act, certain marriages were not ‘‘into foreign families” as 
required by the 1772 Act in order to qualify for exemption of 
issue under that Act. The case of Kaiser William L is quoted: 
it is said that his mother did not marry into a “foreign family,” 
as her husband was British by the 1705 Act. The latter fact is 
admitted, but all the rest of the argument is untenable. William 
IIl—and, it is believed, all others in point—descended from a 
far earlier ‘f exempting ° marriage, to a true foreigner. But in 
any case it is not correct to assume that the 1772 Act is in any 
way connected with nationality. A family will be ‘“‘ foreign ” 
enough if it is domiciled abroad. Moreover, it is clear that in 
Private International Law the English view is that, not nationality, 
but the law of the domicile regulates the essential validity of a 
marriage.° For English law to declare that such persons as the 
‘Queen of Holland are illegitimate would indeed be “ absurd.” The 
1772 Act, then, can at best only regulate the marriages of those 
domiciled in Britain. But, as I have shown,’ all living persons 
even so domiciled are exempt from the Act on other grounds. My 
arguments, which have been accepted in some academic circles, but 
not yet by H.M. Government, are very much strengthened by the 
Hanover case. The Court of Appeal’s reasoning, that even old 
Acts mean what they say, must apply to the clear words of exemp- 
tion in the 1772 Act with the results which I have indicated. It 
is time that the Government ceased to rely on the Act, as they 
apparently still: do.* 

Finally it must be greatly regretted that Vaisey J. cited Burke’s 
Peerage as an authority on constitutional legal matters.’ As I 
have shown elsewhere 1° the eminence of this genealogical work of 


5 12 Geo. 8,c 14; see my article cited in last note. 

€ Dicey, Conflict of Laws, 6th ed., p. 758 and authorities cited. 

T Bee article cited note 4 supra. 

8 Cf. Sir Anthony Eden's recent statement in the House of Commons that its 
repeal is a matter for Commonwealth consultation. 

® Particularly in connection with the Titles Deprivation Act, 1917. Vaisey J. 
thought the fact that this Act did not deprive the Hanover princes of their 
British nationality evidence for the 1706 Act’s not applying to them. With 
respect this is specious, as (e) their more ffnportant right to the Crown was 
not touched; (b) the Duke of Albany (reigning Duke of Saxe-Coburg-Gotha) 
was also dealt with. He was a British subject through birth in England, 
ba this undoubted and well-known nationality was not taken away. Vasey 

. also said that he saw no reason why the Prince should want to bring 

the present action. Since when has the motive of a plaintiff had to be 
more than a desire to assert his legal rights? In any case the 1917 Act 
supplies the answer. The *' successor of any deprived peer may petition 
the Queen to be restored to the Roll of the House of Lords. The Prince may 
wish to do this and take his seat, which he could not do if an alien. Both 
he (as Duke of Cumberland) and the Duke of Albany have only‘ recently 
become entitled to petition, due to the deaths of their respective fathers, during 
whose lives the peerages were ‘‘ suspended.” 

10 Journal of the Society of Public Teachers of Law (1958), 127. Vaisey J. had 
the misfortune to fall into exactly the trap I warned against in this article. 
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reference does not make it at all authoritative on legal points. As 
an example may be cited its statement *’ that the 1705 Act is 
“dead.” How alive it is was demonstrated in the recent action. 


C. d’Ourvirr Farran. 


MortTMAIN IN MorTMAIN 


THe House of Lords has chosen the easy way out of the mortmain 
tangle. In Att.-Gen. v. Parsons [1956] 2 W.L.R. 158; [1956] 
1 All E.R. 65, H.L., it was faced with a claim that an assign- 
ment to an ‘‘ unauthorised ’’ corporation of the residue of a term 
having a mere four years to run was an assurance in mortmain 
which operated to vest the land automatically in the Crown by 
way of forfeiture so as to make the Crown liable on the covenants 
in the lease. The claim was rejected, (Lord Morton dissenting), 
on the ground that the word “forfeited ’’ in the Mortmain and 
Charitable Uses Act, 1888, means “‘ liable to forfeiture ’’ and that 
consequently the land so liable does not vest in the Crown until 
the Crown takes active steps to enforce the forfeiture. In arriving 
at this interpretation the House confined itself strictly to the 
wording of the Statute, so that the decision is not likely to be. 
of much general value. Little could be made of the Act’s title, 
for it describes itself as an amending Act, as well as a con- 
solidating Act. It is true that Lord MacDermott boldly asserts 
that where one possible construction would lead to ** extraordinary 
results,’? as here, ‘f the construction which avoids consequences 
of this abnormal nature should be preferred ’’; but Lord Cohen 
insists that ‘‘ this consideration ought not to affect your Lordships’ 
construction of the Statute,” so the two opinions seem to cancel 
out. None the less, when reading the speeches, including that 
of Lord Cohen himself, it is difficult to avoid the impression 
that the ‘‘ extraordinary consequences’? had some influence on 
the result. 

Lord Morton’s dissent was also based on the wording of the 
Act. To him there is no ambiguity in the phrase “shall be 
forfeited to Her Majesty from the date of the assurance.” The 
passive tense “‘ signifies that something happens to the land from 
the date of the assurance, without any action on the part of 
any person.” Moreover, if the mesne lord’s right of entry under 
section 1 (2) is exercised, ‘* the land shall be forfeited to that lord 
from the date of the assurance instead of to Her Majesty,” and 
this clearly indicates that there has already been an automatic 
forfeiture to Her Majesty. With great respect, this conflict could 
not have arisen if attention had been paid to the purpose for 


11 The writer states that ıt has been ‘'ignored in practice '’ and seems to think 
this renders ıt obsolete. Yet he overlooks 1ts repeal in 1948 (see my com- 
ments ın the article just cited). 
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which the words “from the date of the assurance” had been 
inserted. In subsection (1) they indicate that the Crown’s entry 
shall defeat all estates or charges created after the date of the 
assurance as against the Crown. It is necessary to repeat them in 
subsection (2) in order that such estates or charges shall be defeated 
as against the mesne lord if in fact he enters. The obvious analogy 
is to forfeiture for treason, where in order to achieve this precise 
result the forfeiture was dated back to the act of treason specified 
in the attainder. 


This analogy, indeed, suggests that there would have been 
no controversy at all if there had been any investigation of the 
meaning of ‘forfeited ” in the general context of land law. After 
all, forfeiture is a well-known concept. Until 1870 land was 
forfeited for treason. Until 1845 a tortious feoffment or a fine 
by a tenant for life would work a forfeiture. In 1888 many 
breaches of manorial custom would effect a forfeiture of copyhold 
land. Then, as now, a lessee would forfeit his land by an act 
which denied his lessor’s title. Then, as now, freehold or lease- 
hold land would be forfeited for breach of an express condition. 
In all these cases the basic idea is the same: a ‘‘ wrong’”’ has 
been committed and a penalty becomes due; the land itself is 
‘the forfeit? And in all these cases the penalty, the forfeit, 
must be exacted by some positive act, in treason by attainder, 
in the other instances by entry or action. The act entailing the 
forfeiture never sufficed in itself to determine the estate. The 
forfeit became immediately due, but it was the entry or the action 
which transferred the land. If this were the generally accepted 
meaning of forfeiture in 1888, it is difficult to believe that 
Parliament could have used the word “ forfeited °” with any other 
connotation. 

As this quasi-procedural point was sufficient to decide the issue, 
it is not perhaps surprising that the discussion of the substantive 
law was incomplete and inadequate. Two distinct questions were 
raised:—l. Is the assignment of a lease an assurance of land 
within the Act? 2. Is the assignment of a lease having a mere 
four years to run an assurance in mortmain? On the first issue 
the books are of no direct assistance, for they discuss only the 
effect of forfeiture on the grant of a lease by a tenant in fee. 
Under the old Act of 1279 the position here was clear: if the 
tenant in fee granted a lease in mortmain the chief lord or the 
Crown could enter the land ‘‘ and hold it in fee as an inheritance.” 
This did not mean that the subject-matter of the forfeiture was 
the estate in fee simple, as the Attorney-General appears to have 
argued. It was the land which was forfeited. When the chief lord 
or the Crown entered, the tenant in demesne ceased to be tenant, 
as in the parallel case of escheat. His interest in the land came 
to an end; in other words, his fee simple estate was determined. 
But it did not pass to the one exacting the forfeiture. As in 
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the case of the Limitation Act, there was no “ parliamentary 
conveyance ” to him. 

All this, however, is not necessarily applicable to an assign- 
ment of an existing lease, to which the old Act makes no 
reference. What, then, would have been the effect in, say, 1880 
of the assignment to an unlicensed corporation of the residue of 
an Elizabethan lease for 999 years having 700 years still to run? 
Such an assignment would clearly have been within the mischief 
of the Act. Nor would there have been any difficulty in holding 
that it involved the buying or selling or appropriating of land, 
to use the words of the old’ Act. The problem would have been 
to apply the machinery of mortmain to the entirely new circum- 
stances brought about by the emergence of the long lease as a 
proprietary interest in land. It is suggested that the only possible 
solution would have been to recognise that leasehold tenure is 
and has been since Littleton’s day as much a tenure.as socage 
tenure. The freehold reversioner would thus become a “ mesne 
lord ? within the Act and as such entitled to enter for the 
forfeiture. What, though, if he failed to enter within the year 
and the Crown entered on his default? Fortunately the old Act 
in such a case carefully preserved the mesne lord’s services and 
incidents (see Plucknett, Legislation of Edward I, pp. 97 et seq.), 
so that the landlord would remain entitled to the payment of 
rent and to the observance of the covenants. By the express 
wording of the Act the Crown would hold “in fee” an estate 
possibly determinable at the expiration of the original term of 
999 years, but the emergence of a novel statutory estate of this 
kind should cause no difficulty to a generation accustomed to the 
statutory tenancy under the Rent Acts. 

.Has the 1888 Act changed this old law? Lord MacDermott 
concludes that the subject-matter of forfeiture is now the estate 
and not the land, so that on a lease in mortmain to an unlicensed 
corporation it is the lease alone which is forfeited, a conception 
which would seem totally foreign to the basic idea of forfeiture. 
Unfortunately his argument would seem to involve a confusion 
between the concepts “‘ land,” the physical thing, ‘‘ tenure,” the 
relation between the tenant of the land and his lord, and “‘ estate,” 
the interest of the tenant th the land which he holds. The Act 
still says it is the “‘ land ” which is forfeited, and it is worth noting 
that while the Act of 1888 defined “land ” go as to include * any 
estate and interest in land,’’ this definition was amended in 1891 
by the omission of those words. Lord MacDermott refers to the 
amendment, but does not discuss this vital omission, an omission 
which seems designed deliberately to emphasise the distinction 
between land and an estate in land. Lord Morton, Lord Mac- 
Dermott and Lord Cohen have further decided that an assignment 
of a lease is an ‘‘ assurance of land ” at least within section 1 (1) 
of the Act, but it is difficult to see how this changes the law. An 
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assurance of land has always been an assurance of land, whether 
the land is conveyed in fee, granted for a term of years, or assigned 
for the residue of a term. 

The second issue raised—whether the assignment of a lease 
having a mere four years to run is an assurance in mortmain— 
produced a conflict of opinion. Both Lord Morton and Lord Cohen 
agree that it is, though their reasoning is different and in neither 
case convincing. It would not be unfair to Lord Morton to com- 
press his argument thus:—The Act deals with assurances to a 
corporation in mortmain; the Act defines ‘* assurance °’ so as to 
include all leases; therefore the words ‘‘in mortmain ” are mere 
surplusage. Lord Cohen realises that a transfer is not enough; 
there must be a transfer in mortmain. Short leases were not 
within the old Act because they ‘‘ were not lands or tenements 
within the meaning of the statute,” but they are brought within 
the definition of “‘land’’ by the 1888 Act. Therefore they are 
now assurances in mortmain. Apart from the peculiar logic of this 
argument, which ends by treating the words ‘‘in mortmain ” as 
surplusage, thus contradicting the premises, it is difficult to accept 
Lord Cohen’s explanation of the exclusion of the short lease from 
the Act of 1279. The old cases make it abundantly clear that the 
short lease was excluded because the short duration of the “* usual ”’ 
lease did not, to use a revealing phrase, lead to the amortisation of 
the land. The determining factor was the duration, not the legal 
quality of leases in general. By contrast, Lord MacDermott fully 
accepts these old cases as indicating the meaning in 1888 of the 
words ‘in mortmain,’? and consequently holds that “‘ though 
subsection (1) applies to leaseholds, the effect of the words ‘in 
mortmain °’ is to exonerate the short term.’’ Neither Earl Jowitt 
nor Lord Porter expressed opinions on this point. 

We are thus left in a position of remarkable uncertainty. 
Technically it is still the law that the transfer to an unlicensed 
corporation of the fag-end of a lease is an assurance in mortmain, 
for on this point the Morelle cases have not been overruled. But 
we do not know who, other than the Crown, may enter for the 
forfeiture. We do not know whether the grant of a short lease 
is now mortmain. We do not know what will be the effect of the 
entry where the cause of the forfeiture4s the grant of an unusually 
long lease. The whole idea of forfeiture is in the melting pot: Is 
it the land or the estate which is forfeited? Does forfeiture operate 
so as to determine estates or to transfer them? And we may be 
sure that so long as present conditions exist we shall never know 
the answers, for the effective decision in Att.-Gen. v. Parsons that 
forfeiture is not automatic will put an end to all litigation. The 
dead hand has closed on mortmain. All that remains is to suggest 
that a short Act repealing Part I of the 1888 Act as a nuisance and 
an anachronism would do more good than harm. 


A. D. HARGREAVES. 
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Tae VARIATION OF THE BENEFICIAL INTERESTS ARISING UNDER 
Trusts FOR SALE OF LAND 


Tue problems associated with applications to vary the beneficial 
trusts of a settlement have again been considered, this time by 
Danckwerts J. in Re Simmons’ Trusts. In this case, under a 
mixed settlement of land and pure personalty by way of trust 
for sale, A was entitled to a protected life interest with remainders 
to her children; subject thereto, she had a power of appointment 
in favour of any husband she might marry for his life, and in 
default of issue a general power of appointment exercisable by 
will, with remainders over in default of appointment. At the date 
of the application A was aged sixty-three and had never married; 
she asked the court to direct the trustees to vary the settlement 
by paying her one-half of the settled fund absolutely forthwith, on 
her releasing her general power of appointment and subject thereto 
the remaining one-half share being retained by the trustees upon 
the trusts of the settlement. Danckwerts J. held that under the 
Settled Land Act, 1925, s. 64 (applied to trusts for sale by the 
Law of Property Act, 1925, s. 28 (1)), the court could empower 
the trustees to carry out this transaction, as being for the benefit 
of the persons entitled under the settlement. 

The most striking thing about this decision is that it apparently 
offers a ready escape to settlors who have found themselves 
fettered by the decision of the House of Lords in Chapman v. 
Chapman.? In that case, an application framed within the 
Trustee Act, 1925, s. 57 and an asserted inherent jurisdiction, to 
vary the beneficial interests under a similar settlement (viz., a 
mixed settlement by way of trust for sale) was rejected by the 
House of Lords. In the present case Chapman v. Chapman? was 
referred to in argument only and was presumably considered 
inapplicable. In the circumstances, however, the decision in Re 
Simmons’ Trusts * must be scrutinised with caution. 

There certainly seems to be little doubt that the Settled Land 
Act, s. 64, is wider in its scope than the Trustee Act, s. 57, though 
precisely to what extent remains open to question. Section 57 
empowers certain ‘‘ transactions’? to be authorised where ex- 
pedient in the course of the management or administration of any 
property vested in trustees, whereas section 64 empowers a tenant 
for life to carry out certain transactions, without restricting him 
in the exercise of the power to the management or administration 
of property. The contrast was pointed out by the Court of Appeal 
in Re Downshire’s Settled Estate * (a section 64 case): °* The juris- 
diction under the Settled Land Act, s. 64, is in some respects more 
ample in regard to the subject-matter to which it relates than is 


1 [1955] 3 All E.R. 818. Sub nom. Re Simmons [1956] 2 W.L.R. 16. 
2 [1954] A C. 429 noted at (1954) 17 M.L.R. p. 478. 

3 [1955] 8 All E.R 818; [1956] 2 W.L.R. 16. 

4 [1953] Ch. 218. 
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[that under] the Trustee Act, s. 67. If this result is regarded as 
unexpected, we point out that the language of the two sections is, 
to a material degree, dissimilar. . . .’’* By section 64 (2) “f trans- 
action ” is defined as including ‘f any compromise or other dealing 
or arrangement.” The Court of Appeal in Re Downshire’s 
Settled Estate had interpreted this as being wide enough to 
enable the court to authorise the tenant for life in that case to 
vary the beneficial limitations of the settlement by a species of 
family arrangement. This involved (inter alia) the surrender by 
the tenant for life of a life interest in some £700,000 in return for 
a capital payment of £100,000—a transaction in some respects 
similar to that proposed in Re Simmons’ Trusts.” Accordingly, in 
reliance upon this interpretation, Danckwerts J. sanctioned the 
arrangement. 


A material point however, not mentioned by the judge, is that 
the reasoning in Re Downshire’s Settled Estate* was expressly 
disapproved by the majority of the House of Lords in Chapman v. 
Chapman.” ‘If... there is no doubt as to the beneficial interests, 
the court is, to my mind, exceeding its jurisdiction if it sanctions 
a scheme for their alteration, whether the scheme is called a 
‘compromise in the broader sense’ *° or an ‘arrangement,’ or is 
given any other name.” 1! And again: ‘‘ Their decisions [sc. those 
of the Court of Appeal] in Re Downshire and Re Blackwell ™ 
went too far... the present case cannot be distinguished from 
them.” 1? It was denied that there was any power (even semble 
under section 64) to alter or rearrange the terms of a trust instru- 
ment, except within very narrow limits, which comprised princi- 
pally maintenance cases.** 

The dicta of the House of Lords suggest that a limitation must 
be placed upon the interpretation of section 64 which does not 
at once appear from the very general words of the section. In 
the true interpretation of section 64, ‘‘ transaction ’? must be con- 
strued ejusdem generis with what has gone before, and limited to 
transactions with the legal estate in the land. It may be noted 
that the express powers conferred upon a tenant for life by the 
Settled Land Act are powers appropriate to a legal estate owner 


5 [1958] Ch. at pp. 258-254, per Sir Raymon Evershed M.R. 

6 [1963] Ch 218. 

7 [1955] 8 All E.R. 818; [1966] 2 W.L.R. 16. 

8 [1953] Ch. 218. 

9 [19547 A.C. 420. (Viscount Simonds, Lord Tucker, Lord Morton, Lord 
Asquith; Lord Cohen dissenting on this point.) 

10 A ‘‘compromise’’’ appears to connote a lis where there is a true conflict of 
interpretation. Cf. Re Powell-Cotton'’s Resettlement [1956] 1 All E.R. 60; 
1 W.L.R. 28 (C.A.). This was & s. 57 case. 

11 [1954] A.C. at p. 461, per Lord Morton of Henryton. 

12 [1958] Ch. 218. 

13 [1954] A.C. at p. 462, per Lord Morton of Henryton. 

14 [1954] A.C. at p. 466. This, of course, is apart from the special jurisdiction 
conferred upon the Probate, Divorce and Admiralty Division by the Matri- 
monial Causes Act, 1950, s. 25. 
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and section 64 would therefore give power, e.g., to mortgage the 
settled land for a purpose not within Schedule ILI,’** or to lease 
the land for a period exceeding the limits laid down by sections 
41-48. (The ‘f maintenance”? and ‘‘salvage’’ cases mentioned 
by the House of Lords arise from the inherent jurisdiction of the 
court and not from section 64.*°) 

In view, then, of the facts set out above—(1) that the Chapman 
settlement and the Simmons settlement were precisely the same 
in form, namely, a mixed settlement by way of trust for sale; 
(2) the similarity of the proposals; and (8) that the House of Lords 
had said plainly that (subject to the exceptions already mentioned) 
the court had no jurisdiction to alter the trusts of a settlement 
either under section 57 or under section 64 or under the 
inherent jurisdiction—the fact that the application in Re Stmmons’ 
Trusts?’ was framed under section 64 rather than under section 
57, would seem to be an insufficient reason for distinguishing the 
case from Chapman v. Chapman.” . 

Quite apart however from the question of Jurisdiction there 
remains the further problem of whether section 64 may legitimately 
be imported into trusts for sale of land. The Law of Property 
Act, s. 28 (1) provides that ‘‘ Trustees for sale shall, in relation 
to land . . . and to the proceeds of sale, have all the powers of a 
tenant for life and the trustees of the settlement under the Settled 
Land Act,” and prima facie the words “ all the powers’? mean 
what they say,’* and comprise also the section 64 powers. 

However, section 64 is confined in its terms to transactions 
“ affecting or concerning the settled land or any part thereof or 
any other land,” and does not, for example, apply to a settlement 
under the Settled Land Act which no longer comprehends any 
unsold land 7°; whereas section 28 (1) applies equally to proceeds 
of sale—and of course, notionally at least, all land held on trust 
for sale is regarded beneficially as proceeds of sale.* Moreover, 
it is not as if trustees for sale were obliged to go to the Settled 
Land Act for residuary powers. The very existence of section 57 
is at least an arguable reason for saying that that section and 
section 64 are intended to be mutually exclusive.’ 

Again, although section 64 is confined to land and capital 
money representing settled‘dand, there is nothing in the Judgment 


18 e.g., Re White-Popham’s S.E. [1986] Ch. 725. Cf. also the Settled Land 
(Courts General Powers) Act, 1948, s. 2 

16 [1954] A.C. at pp. 464-456, 466, per Lord Morton of Henryton. 

17 [1958] 8 All E.R. 818; [1956] 2 W.L.R. 16. 

18 [1954] A.C. 429. The income tax question, though no doubt present to the 
minds of the House, was not material to the principal issue of jurisdiction. 

19 Re Wellsted's W.T. [1949] Ch. 296 at pp. 805-306, per Lord Greene M.R.; 
Re Simmons’ Trusts [1955] 8 All E.R. at p. 821; [1956] 2 W.L.R. at p. 20, 
per Danckwerts J. 

20 [1958] Ch. at p. 254, per Sir Raymond Eivershed M.R. 

1 ¢.g., Re Kempthorne [1930] 1 Ch. 268; and cf. Settled Land Act, s. 75 (6). 
2 Presumably the line would be drawn as it has been by Re Leigh's J.E. 
(No. 1) 1926] Ch. 852 and following cases. 
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of Danckwerts J. which confines his reasoning to such land and 
capital money. It is true that he says that °* the present applica- 
tion is concerned primarily with the settlement of land ” but there 
is nothing in the judgment which follows which so confines it. 
In the first place, he is dealing with the beneficial interests which, 
under the doctrine of conversion, must be taken to be money.’ 
In the second, whether or not the doctrine of conversion applies, 
any variation of the beneficial interests must necessarily affect the 
whole settlement; the trusts remain altered whatever the character 
of the property settled. It is difficult to see how a cash payment 
of one-half of the settled fund can be described as a transaction 
affecting the land settled rather than the pure personalty. Finally, 
this was a mixed settlement in which, by one instrument, land and 
pure personalty were settled together in a single trust. In such 
circumstances the trust property cannot be severed so as to enable 
the beneficial interests to be varied or not according to the share 
into which a particular item fell. Alternatively, if it can be so 
severed, it would appear that the appropriate share would then 
carry with it through an indefinite number of mutations, the 
quality of variability conferred upon it by its character as ‘* pro- 
ceeds of sale of land.” 

It may be a matter of small account, but it would seem that. 
if the decision in Re Simmons’ Trusts * is to be generally accepted, 
the House of Lords is unlikely to have the opportunity of pro- 
nouncing further upon this point in the future. 


Hamısa R. Gray. 


CONFLICT AND CONFISCATION 


Ir is probably no exaggeration to say that Upjohn J.’s decision in 
Re Helbert Wagg & Co. Ltd. [1956] 1 All E.R. 129 constitutes 
the most important pronouncement made by the English Judiciary 
in the year 1955 on the problems of both public and private inter- 
national law. It raises many points of great interest, only three 
of which can be touched upon here. 

The facts were simple. Under an agreement which the learned 
judge had no difficulty in holding to be governed by German law 
and which was made in 1924 English bankers had advanced a sum 
of sterling to a German company. Repayment was to be made 
by instalments in stering in London. Under a German 
Moratorium Law of 1988 repayment was to be and was in fact 
made by payments in Reichsmarks to the German Conversion 


3 Subject to the effect of Bull v. Bull [1955] 1 Q.B. 284 and Cooper v. 
Critchley [1955] 1 Ch. 481. If correct, the present case represents another 
step towards the assimilation of the trust for sale of land with the strict 
Settled Land Act settlement. 

4 [1955] 3 All E.R. 818; [1956] 2 W.L.R. 16. 
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Office, a Government Agency. By German law such payments 
had the effect of discharging the debtor, the amounts held by 
the Conversion Office being credited to and, within limits, being 
available for disposal by the lender. At the outbreak of war 
£174,000 odd was owing, but the full Reichsmark equivalent was 
paid during the war to the Conversion Office. Did these pay- 
ments discharge the balance? 

It was fundamental to the case of the lenders (who invited the 
court to answer this question in the negative) that the German 
Moratorium Law was confiscatory. The reasoning of Russell J. 
in Re Schiff [1921] 1 Ch. 149, 157, 158 could perhaps have led the 
court to find that as a result of the German legislation a claim 
against the Conversion Office was substituted for the claim against 
the borrowers and that, therefore, no confiscation had occurred. 
However, Upjohn J. made no express finding on the question, 
but seems to have assumed the existence of confiscation. He thus 
avoided a decision on a very difficult problem and, consequently, 
was compelled to answer a variety of equally difficult questions. 

The first arose from the lenders’ argument that the loan, being 
repayable in London, was a debt situate here and, according to 
established principles, could not be reached by foreign legislation. 
This was an attractive argument (see Mann, The Legal Aspect of 
Money, 2nd ed., p. 866), but it was rejected on two grounds. 
Relying on an unreported decision of the Court of Appeal, Upjohn 
J. felt constrained to hold that by reason of the borrowers’ 
residence in Germany the debt, if any, was situate in Germany 
only. However, there did not in 1988 exist any debt capable of 
confiscation: the German legislation affected ‘“‘ the contractual 
obligation, for the matter still rests in contract. It does not seem 
appropriate to speak of a debt having a local situation until it 
is payable and can be recovered by suit” (p. 185). Yet a right 
to payment on a future date is, it is submitted, a chose in action, 
a right of property and as such must be capable of having a 
situation for purposes of probate and estate duty, for instance, 
no less than for purposes of confiscation. The same applies to 
the right to the delivery of goods sold. That in either case the 
right does not come within the conception or description of a debt 
should, perhaps, not be treated as conclusive on the question of 
the extraterritorial effect of legislation which, ex hypothesi, is 
confiscatory. 

The lenders’ next argument was that as a matter of public 
international law the confiscation without compensation of the 
property of aliens is illegal and that this principle required an 
English court to deny effect to the German Moratorium Law: see 
The Rose Mary [1958] 1 W.L.R. 246. If in fact a British subject’s 
property was confiscated without compensation an English court 
might have been expected to be favourably impressed by the 
lenders’ submission. The learned judge poured cold water on it. 
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In his judgment the well-known, but, in Sir Hersch Lauterpacht’s 
words, ** much overworked ” decisions in Luther v. Sagor & Co. 
[1921] 8 K.B. 582 and Princess Paley Olga v. Weisz [1929] 1 
K.B. 718, which seemed to establish the principle of the sacro- 
sanctity of the foreign act of State, were indistinguishable and 
“laid down principles of general application not limited to 
nationals of the confiscating State’? (p. 140). Even if the 
principle of sacrosanctity exists (which is by no means free from 
doubt), it is very questionable whether it can properly be applied 
to cases In which an international delinquency has occurred: see 
(1954) 70 L.Q.R. 181, 197-200; Lauterpacht, (1954) Camb.L.J. 
20, and in particular Halsbury (Simonds), Laws of England (8rd 
ed., 1954) vii, 8, 9 where the eminent author states that English 
Jaw will withhold recognition or enforcement of foreign law when 
it is “ not conformable to the usage of nations.’? The principle 
of precedent to which the learned judge adhered with rigidity 
not only permits but also pre-supposes a process of rational 
differentiation. 

Upjohn J., however, went further by denying that the 
nationality of the dispossessed owner could afford a material 
distinction : 

If the principle be true in respect of a State in relation to its 

own nationals, it must surely be conceded in relation to those 

persons who, though not subjects of the State, nevertheless 

bring their movables within its jurisdiction for business or 

private reasons, or for the like reasons enter into contracts 

governed by the law of the State and in general enjoy the 

same benefits and protection and are subject to the same dis- 

advantages and disabilities as subjects of the State (p. 140). 
It is quite true that in international law there exists some support 
for the proposition that nationality as such affords insufficient 
protection of property rights and that confiscation without com- 
pensation of alien property is an international wrong only if it is 
arbitrary or discriminatory in character; it is possible that this 
theory was in the learned judge’s mind, for he expressly stated, 
though without further explanation, that he did ‘‘ not challenge 
the correctness of the decision in The Rose Mary, ubi supra” 
(p. 189). On the other hand, there is in international law even 
stronger support for the principle which, e.g., the United States- 
Panama Claims Commission in De Sabla’s case, Annual Digest, 
1988-1984, p. 241, formulated as follows: ‘It is axiomatic that 
acts of a government in depriving an alien of property without 
compensation impose international responsibility.” The enormous 
material on the problem, which international practice and theory 
has produced, was not considered by the learned judge. From 
the point of view of public international law, therefore, his decision 
does not substantially assist in reaching a solution. From the 
point of view of English law it is a matter of regret that he did 
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little to contribute to that progressive development which, in 
spite of its not altogether satisfactory reasoning, the decision in 
The Rose Mary, ubi supra, seemed to inaugurate. 

The third aspect of Upjohn J.’s judgment which should be 
mentioned is his conclusion that there exists no public policy which 
permits an English court to deny “the right of every foreign 
State to protect its economy by measures of foreign exchange con- 
trol and by altering the value of its currency ”; this is subject 
to the significant qualification “that the foreign law is a genuine 
foreign exchange law” and not passed “in reality with some 
object not in accordance with the usage of nations ”’ (p. 142), such 
as ‘to build up a secret war fund for use against this and other 
countries some years later’? (p. 148). This is in full harmony 
with the established English approach to the problem, but in view 
of some heresies which have from time to time been propagated 
abroad (see The Legal Aspect of Money, pp. 855-860) it is satis- 
factory to find both the principle and the exception so clearly 
re-stated. Only two comments are required. Curiously enough, 
the learned judge does not seem to have been referred to De 
Beéche v. South American Stores (Gath & Chaves) Ltd. [1985] 
A.C. 148, a decision which is really conclusive on the point. To 
recognise the possibility, and indeed to investigate the existence, 
of an exception to the legitimacy of exchange control cannot readily 
be reconciled with that adherence to the principle of the sacro- 
sanctity of the foreign act of State which Luther v. Sagor & Co., 
ubi supra, is said to require and which Upjohn J. proclaimed. 

As between British creditors and German debtors the legal 
issues raised in the case under review were to a large extent dis- 
posed of by the Agreement on German External Debts of February 
27, 1958 (Cmd. 8781). The compromise is prefaced by the 
following statement: 

The German Delegation was of the opinion that the German 
debtor was definitively discharged of his debt to the extent 
of his payments into the Konversionskasse. The creditor 
representatives, on the other hand, were of the opinion that 
as a rule such payments into the Konversionskasse would not 
be recognised as disclfarging the German debtor under the 
laws of their respective countries. In their desire to put an 
end to fruitless legal discussions both parties agreed to seek 
a practical solution which would permit settlement of the 
claims of the creditors without unnecessary formalities. 
Upjohn J.’s judgment means that three years after the event the 
thesis propounded by the creditor nations, while still unimpeachable 
in regard to contracts subject to English law and providing for 
payment in England, has been considerably weakened. 


F. A. Mann. 
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A STRIKE CLAUSE AND THE Haaur RULES 


Renton & Co. v. Palmyra Trading Corporation [1956] 2 W.L.R. 
282; [1956] 1 All E.R. 209, C.A. is a difficult case to assess. The 
plaintiffs lost, but those whom they represented gained their point 
out of court. A new precedent was created for one of the Hague 
Rules. So much for the practical aspect. The academic lawyer 
will probably be attracted by other features of the case. It con- 
tributes to the understanding of repugnancy in contracts. It 
illustrates the drawback of relying on redress through the courts 
where large numbers of individuals are aggrieved; not until several 
years after being introduced was an important clause in a bill of 
lading at last challenged. Finally, and perhaps most important, 
this case trained a spotlight on the danger of treating fundamental 
problems incidentally. 

The facts were simple. Timber was shipped in the defendants’ 
vessel, the Caspiana, from British Columbia to London and Hull. 
Since both ports were strike-bound when the ship was due the 
cargo was diverted to Hamburg. The dispute arose over the cost 
of shipment on to London and Hull, when work was resumed at 
those ports. According to the cargo-owners this was the lability 
of the shipowners, but the latter contended that the following 
clause in the bills of lading exempted them from liability: 

** Should it appear that strikes would prevent the vessel from 
entering the port of discharge or there discharging in the 
usual manner and leaving again safely and without delay the 
master may discharge the cargo at port of loading or any other 
safe and convenient port. ... The discharge of any cargo under 
the provisions of this clause shall be deemed due fulfilment of 
the contract.” 

At the trial, McNair J. held that the clause was invalid, first 
because it was repugnant to the duty to discharge at the port 
named in the bill of lading as destination, and, secondly, because 
it constituted an exemption from the shipowner’s liability under the 
Hague Rules, namely, Art. II, 2, which provides that the ship- 
owner shall ** properly discharge ’’ the cargo. The learned judge 
held that it was implicit in this rule that the discharge should 
take place at the proper port, especially in view of Art. IV, 4, to 
which Art. II, 2, was subject, and which limited deviation. This 
obligation, McNair J. held, could not be contracted out of, and 
this was an additional reason for declaring the strike clause invalid. 
There is, of course, no reason why the shipowner should not be 
allowed to discharge the cargo elsewhere if the port of destination 
is strike-bound, for he clearly has an interest in employing his 
ship on a new voyage as soon as possible, but in that event the 
shipowner, according to the learned judge, must bear the cost of 
warehousing at the substitute port and of forwarding the cargo to 
its destination. He cannot treat discharge elsewhere as ‘‘ due ful- 
filment of the contract.” 


806 THE MODERN LAW REVIEW Vor. 19 


The Court of Appeal reversed this decision. On the basis 
largely of cases not referred to at the trial repugnancy was nega- 
tived, and it is not proposed to deal with this aspect of the case. 
Also on the meaning of the words ‘‘ properly discharge ’’ the court 
differed from the learned judge. Bearing in mind the object of 
the Rules, these words, in the opinion of all three Lords Justices, 
only refer to the handling of the cargo, and have no geographical 
connotation, referring to the locality where discharge is to take 
place—an important precedent for the practitioner. 

This was really the end of the plaintiffs’ case, but Singleton and 
Hodson L.JJ. gave an additional reason for their construction of 
the words ‘‘ properly discharge.” The parties, they said in effect, 
are at liberty to agree on a substitute port in the event of the port 
of destination being inaccessible because of a strike, for one must 
distinguish between the scope of the contract and its conditions. 
The Hague Rules only forbid the parties to vary the conditions 
fixed in the Act; they do not forbid them to determine the scope 
of the contract. The agreement on the port of destination, 
including that on a substitute port, defines the scope of the con- 
tract. Therefore, the strike clause, which provides for a substitute 
port, affects the scope of the contract and is valid. 

This reasoning, it is respectfully submitted, is unconvincing, 
for it is based on a wrong definition of the word “‘ scope.” The 
proposition on which the reasoning is based originates in Carver’s 
Carriage of Goods by Sea, 9th ed., 1952, p. 186;. books on the 
general law of contract do not appear to deal with the matter, and 
yet it is fundamental to the doctrine of legality of contracts. 

One of the meanings of ‘‘scope,’’ according to the Concise 
Oxford Dictionary, is *‘ end aimed at, purpose, intention.’ The 
Shorter Owford English Dictionary defines ‘‘ scope” particularly 
as “‘ the intention or tendency of a law; the drift or meaning of 
a proposal.” It is, of course, clear that under statutes such as 
the Carriage of Goods by Sea ‘Act—and, for instance, the Hire- 
Purchase Acts—which do not forbid a whole range of contracts 
outright, but only make a certain manner of performance com- 
pulsory, the parties are free to determine the scope of their con- 
tract, to express its purpose or alm. 

The purpose of a contract for the sale of wheat is surely the 
changing hands of a certain kind and quantity of wheat. Terms, 
however, that refer to delivery—for instance, packing—or payment 
—hefore or after delivery—relate to the manner of performance. 
The aim or purpose of a contract or carriage is the carriage of 
certain goods from one locality to another, and if the contract 
provides for sea carriage, the parties are normally free to determine 
these localities. Terms, however, which refer to such matters as 
the kind of ship in which the cargo is to be carried, to payment of 
freight or the mode of delivery, relate to the manner of 
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performance, and a number of these terms have been made com- 
pulsory by the Act. 

It may often be difficult to say whether any one term expresses 
the aim of the contract, refers to its scope, or is a condition 
relating to the manner -of performance. In the Renton case, 
for instance, how is one to prove that the term relating to the 
substitute port is a condition? Agreement on the port of destina- 
tion is clearly agreement on the scope of the contract. What, 
then, is the nature of agreement on a substitute port? 

The purpose of the contract in the Renton case was that timber 
situated in British Columbia should be made available to the cargo- 
owners in London or Hull. It follows that an additional agreement 
on a substitute port, which was also unidentifiable at the time, 
could not relate to the purpose; if this term did not relate to the 
purpose of the contract, it must have been a condition, and indeed 
this substitute port was only agreed on as a means of effecting 
delivery, as a manner of performance. The cargo-owners only 
agreed to it as the second-best, because the shipowners insisted. 
Thus, in the event of a higher court accepting the ruling of 
McNair J., that the words ‘‘ properly discharge °’ mean discharge 
at the proper port, the strike clause would fall. 

Circumstances may, of course, occur in which agreement on a 
substitute port do relate to the purpose, the scope of the contract. 
Suppose, for instance, the cargo-owner wants to postpone his 
decision because of price fluctuations at the time of shipment, and 
he bargains for shipment, say, ‘‘to London or Hamburg, as 
directed.” Then the cargo-owner will have to elect, at the latest, 
when the ship has reached the spot where the routes to London 
and Hamburg diverge. 

This was, however, not what happened in the Renton case. 
It is fortunate indeed that the Court of Appeal judgment on the 
scope-condition issue may be regarded as obiter; otherwise a pre- 
cedent would have been created, apt, it is submitted with all due 
deference, to confuse. The trouble was that this fundamental 
problem relating to the legality of contracts was dealt with not 
in a discourse on legality generally, but incidentally, so that the 
risk of overlooking important factors was considerable. 

So much for the academic aspect “of the case. The practical 
value of the judgment has been much diminished by a subsequent 
move on the part of merchant bankers. Although the clause in 
question is said to have been in use for many years, bankers seem 
to have considered its meaning only as a result of the Renton case. 
A report in The Times of December 28, 1955, suggests that they 
did not like what they saw, for they refused to take up bills of 
lading with this strike clause, since such bills did not indicate the 
port of discharge with sufficient certainty; after all, this particular 
strike clause permitted discharge at the port of loading! Ship- 
owners have thus been compelled to drop the Casptana clause, as 
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it has come to be known, from their repertoire, although the Court 
of Appeal decision went in their favour. 

The business problem arising from strikes thus remains to be 
solved. As the law stands, it is the shipowners who, though not 
liable for delay, must bear the heavy cost involved either in not 
finding alternative employment for their ships or of paying ware- 
housing and forwarding charges. The Times report, just referred 
to, indicates that the interests concerned are considering how an 
equitable solution can be found. 

O. C. GILES. 


FLOowERS Rives AGAIN 


A WORKMAN entitled to be paid 8s. 94d., because he had had an 
advance of wages, was handed a pay packet. When he got home 
he opened it, and discovered for the first time that it contained 
£7 8s. 4d., the amount he would have been entitled to had there 
been no advance. He decided to keep the lot. Lord Goddard 
and Hilbery J. thought there was no larceny; Stable J. dissented: 
Moynes v. Coopper [1956] 2 W.L.R. 562; [1956] 1 All E.R. 450. 

The first problem is whether such conduct should be criminal. 
Dishonest acquisition of property can be anti-social, and on 
principle ought to be punishable. It mostly is. Where the dis- 
honesty is only slightly anti-social (e.g., when a destitute family 
steals from a wealthy one) the conflict of policies should be reflected 
in a mitigated sentence. The same is true in cases where civil 
remedies are adequate for the protection of property. There seems 
to be no foundation in social policy for a distinction between 
acquisition animo furandi and animus furandi on realising the 
thing to be worth stealing. 

That does not mean the workman should have been held guilty 
of larceny. Suppose the packet to have contained 8s. 4d. in coins 
and seven £1 notes. To pay himself 8s. 94d. the workman must 
change one of the notes. He cannot be convicted of larceny for 
doing that if he eventually hands back £6 19s. 64d. to his employer. 
Nor could he be convicted of larceny if he handed back only £6, 
because the 19s. 6$d. chante never was the property of his em- 
ployer. The workman could have changed any one of the notes 
he pleased, therefore he cannot be convicted of larceny of any one 
of them. Larceny is an inappropriate charge where a person takes 
something of which he is only entitled to part. At least in the case 
of money, the title must pass, the payee holding on a resulting 
trust as to the balance after satisfying his own claim. The payer’s 
remedy on the civil side is not an action in tort for conversion but 
a quasi-contractual action for money paid under a mistake, or 
the equitable action tn personam à la Diplock. The workman was 
the employer’s debtor, not his bailee. 
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It is not suggested that a civil law analysis necessarily holds 
good for the solution of a criminal law problem. Yet there is a 
certain advantage in community of concept. Moreover it may 
lead in these circumstances to a sensible criminal law result: that 
the workman was guilty of an offence under the Larceny Act, 
1916, s. 20 (1) (iv) (b). Any remaining artificiality is due to the 
legal fragmentation of stealing. 

L. A. SHERIDAN. 


EMPLOYERS’ LIABILITY 


A NUMBER of fundamental concepts in the law of master and 
servant which, five years ago, seemed permanently set have more 
recently acquired remarkable fluidity. In Staveley Iron and 
Chemical Co. Ltd. v. Jones [1966] 2 W.L.R. 479,* which was a 
case of an employer’s vicarious liability to a servant for injury 
inflicted by a negligent fellow-servant, the House of Lords hardened 
up some concepts but imparted a penumbra of uncertainty to 
others. The judgments contained the following important state- 
ments of law, of which those in (1) alone formed the ratio 
decidendt: 

(1) To meet the situation of an employee who is injured in 
part as a result of a breach of statutory duty imposed on the 
employer for the safety and health of his workpeople, a special 
subjective test of contributory negligence was evolved by the courts 
and finally established by the House of Lords in Caswell v. Powell 
Duffryn [1940] A.C. 152. The test distinguishes between contri- 
butory negligence of a workman and excusable lapses of attention 
due to various subjective factors, including especially fatigue- 
inducing conditions of employment. 

But, in determining the initiel liability of a servant for the 
tort of negligence in respondeat superior cases, the standard of 
care against which the servant’s acts or omissions are to be judged 
is the purely objective one of the “reasonable man ?? in Lord 
Atkin’s formula. The nature of a servant’s liability in negligence 
for injuring a third party or a fellow-servant, the House of Lords 
affirmed in Staveley, is not to be watered down by injecting into 
it the idea of excusable lapses of attention drawn from the sub- 
jective test of contributory negligence. As Lords Morton and Reid 
pointed out (at pp. 485, 486), the effect of thus modifying and 
reducing the standard of care in’ the tort of negligence would in 
cases of injury of one servant by another, involve to a considerable 
degree the revival of the doctrine of common employment. 

(2) Lord Tucker was of the opinion that the subjective criterion 
of contributory negligence should be confined to cases of industrial 
injury caused in part by breach of a duty owed by the employer 


1 Also reported [1956] 1 All B.R. 408. 
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under industrial legislation for the safety or health of his work- 
people. Lord Tucker added that the subjective criterion was 
certainly not applicable where one servant is tortiously injured by 
another in circumstances in which there was no evidence of repeti- 
tive work performed under strain or for long hours at dangerous 
machines (at pp. 492, 498). On the other hand, Lord Reid 
expressly left open the whole question of the scope of the sub- 
jective test (at p. 485). The employment situation which Lord 
Tucker’s dicta left perhaps most subject to doubt is the case of an 
industrial injury resulting partly from a breach by the employer 
of one of those personal duties to take reasonable care for the 
safety or health of his workpeople placed upon him not by statute 
but by common law. 

(8) The House of Lords have now affirmed in Staveley that an 
employer’s general lability for the torts of his servants is not 
personal but vicarious liability. The uncertainty that sprang up 
especially in the wake of Broom v. Morgan [1958] 1 Q.B. 597 
has therefore been dispersed. 

An employer can be vicariously liable only if the servant in 
question was at least initially liable (at p. 487), but, if the tort- 
feasor himself may have pleaded a successful defence, will that 
defence be available also to the employer—as was argued without 
success In Broom v. Morgan? Lord Reid left the validity of the 
rule in Broom delicately open (at p. 487), but Lord Morton seemed 
prepared to overrule it if a similar case were to come before the 
Lords: in “a case where the liability of the employer is not 
personal but vicarious... if the servant is ‘immune,’ so is the 
employer ”’ (at p. 482). Sed quaere whether “‘ immune’? was in- 
tended to refer to lack of initial liability on the part of the servant 
or to the availability to the servant of a complete defence. 

(4) Although the vicariously liable employer does not normally 
participate in the commission of the tort himself, nonetheless, 
for legal purposes (more particularly—semble—the Law Reform 
(Married Women and Tortfeasors) Act, 1985), employer and tort- 
feasant employee are to be treated as joint tortfeasors (at p. 487). 


C. GRUNFELD. 


Tue Liscrations oF ‘f A TRADE DISPUTE ” 


In an earlier article in this journal! I drew attention to an Irish 
case—Smith v. Beirne and Others (1955) 89 Ir.L.T.R. 24—which 
seemed to be authority for the proposition that, apart from the 
“ employer v. employer ”? type of dispute, there is yet another 
kind of industrial situation which is outside the scope of section 
5 (8) of the Trade Disputes Act, 1906. This is a dispute between 


1 (1955) 18 M.L.R. 388. 
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an employer and a union whose members do not consist in “ work- 
men ” within the statutory meaning of that term. Confirmation 
of this view of the law is to be found in another Irish case—British 
and Irish Steampacket Co. Ltd. v. Branigan (1956), unreported— 
which came before Dixon J. in that jurisdiction. 

The facts of the case are not without interest. The plaintiff 
company brought an action against the defendant, who was general 
secretary of a trade union, claiming an injunction to restrain him 
and his committee from conspiring to procure breaches of contract. 
Prior to the events which gave rise to the action, there had been 
a dispute in existence between the union and a statutory body 
known as the Carlingford Lough Commissioners. This body was 
charged with the maintenance of the harbour works in the port of 
Newry and its approaches, and the case was complicated by the 
fact that Newry is situated in Northern Ireland. The employees 
of the Commissioners were members of the defendant’s union, as 
were the members of the crew of one of the plaintiff company’s 
vessels. In November, 1955, this vessel visited the port of Newry, 
and in response to a direction from the defendant the crew with- 
drew their labour and abandoned the ship there. 

The substantive defence was that a trade dispute existed within 
the meaning of the Trade Disputes Act, 1906. In reply, the 
plaintiff company contended that (1) the Carlingford Lough Com- 
missioners were not engaged ‘‘in trade or industry ’’ and so their 
employees were not ‘f workmen ” within the Act, and (2) even if 
this were not so, in order to constitute a ‘f trade dispute ’’ which 
will confer immunity under the Act, the dispute must be taking 
place within the jurisdiction of the court. Newry was outside the 
Republic of Ireland, and so the protection did not apply. 

Dixon J., having examined the structure of the Commissioners, 
as a statutory body, and the offices they performed in relation to 
Carlingford Lough, took the view that it was impossible to accept 
the contention that they were engaged in trade or industry; their 
duties consisted solely in making and keeping the navigation of 
the lough easier and safer: ‘‘ even in the ordinary use of language 

. it would occur to very few people’that such an activity 
could be characterised a trade or an industry.’’ Accordingly, 
their employees were not “‘ workmen # within the meaning of the 
Act of 1906, and so no trade dispute could exist. He granted 
the injunction sought and directed an inquiry as to damages. 

In the event, it was not necessary to decide the plaintiff com- 
pany’s second contention, viz., that the Act does not apply to 
disputes arising outside the jurisdiction, and so this question is 
still an open one. The decision is, however, in accordance with 
the earlier case, and confirms the restrictive way in which the 
Act of 1906 has been applied. It is a pity, nevertheless, that such 
a question should be left to the hazards of judicial interpretation. 


V. T. H. DELANY. 


812 THE MODERN LAW REVIEW Vor. 19 


BuLL v. BULL: ANOTHER VIEW 


Wir some hesitation I venture to suggest that the effect of the 
Court of Appeal’s decision in Bull v. Bull [1955] 1 Q.B. 284 may 
not be so farreaching or so disastrous as Miss Latham’ and Mr. 
Gray? think. The decision, like all other decisions, must be con- 
sidered in relation to its facts, and of these the salient ones are, 
in my humble opinion, that the mother had been let into possession 
with the consent of the son (in whom the legal estate was vested) 
and that the whole basis on which the purchase of the house had 
proceeded was that each of them should advance part of the 
purchase money to provide a house in which both could and should 
live. When the son married and his wife did not get on with her 
mother-in-law he, in seeking to evict the mother, was altering the 
whole basis of the transaction by taking advantage of the fact that 
the legal estate was vested in him alone to claim that he had the 
exclusive right of possession. It is, I think, important to note that 
he was claiming to evict her and not that he was entitled to sell 
the house in exercise of the statutory trust for sale; if he had been 
claiming to do this, different considerations might have arisen, 
though I shall venture to suggest that the result would have been 
the same. 

The clue to the matter lies, it is submitted, in the distinction 
that Mr. Gray draws between the ‘* purchase ’’ cases and cases 
where trusts for sale arise under wills and settlements. The court 
will not order a sale of land in the exercise of a trust for sale if to 
do so would enable one of the parties to break a contractual 
obligation: Re Buchanan-Wollaston’s Conveyance [1989] 1 Ch. 
789; or where the motive underlying the application is spiteful: 
Re Hyde’s Conveyance (1952) 102 L.J. 58. In both cases the 
parties were de facto in possession and what the court was saying 
in each instance was that it would not order a sale that would 
turn them out in invito. 

It is well settled that beneficiaries under a trust for sale are 
not entitled to possession as of right, but only at the court’s 
discretion: Re Bagot’s Settlement [1894] 1 Ch. 177. But where 
an equitable tenant in common is already physically in possession 
the court will not let the traistees of the legal estate turn him out 
as of right, and this is a very different thing from saying that such 
a tenant is always entitled to possession and can hold up a sale 
with vacant possession indefinitely. Bull v. Bull is, it is submitted, 
no more than an extension of these principles. 

Here the court, as Denning L.J. indicated in Bull’s case, has 
ample power to deal with the matter under section 80 of the Law 
of Property Act, 1925. (Such an application would not on the 
present facts have assisted the son as the court would, it is 


1 (1955) 18 M.U.R. 308. 
2 Ibid. 408. 
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submitted, have refused the application for reasons laid down in ke 
Buchanan-W ollaston’s Conveyance and Re Hyde’s Conveyance or 
for mala fides; see Re Mayo [1948] Ch. 802 at p. 804.) 

Looked at in this light, and limited to its particular facts, the 
decision is to be welcomed; for the rest, as the headnote® to the 
report in the All England series points out, the Court of Appeal’s 
observations as to proper remedy where beneficiaries disagree and 
a sale is desired are not intended ‘‘ to comprehend all courses but 
relate to diffleulties such as are presented by the particular cir- 
cumstances of the present case.” The decision does not give an 
equitable tenant in common any right to be let into possession; it 
merely illustrates the circumstances in which such a tenant, 
already in possession with a co-tenant, cannot be turned out or 
have the premises sold over his head. 

G. A. Forrest. 


JUDGE-MADE CRIMES IN EASTERN GERMANY 


In Eastern Germany, as in other Communist States, show trials 
are staged from time to time to demonstrate whatever the Govern- 
ment is anxious to impress on the public. As a rule, therefore, 
these trials excite only political interest, but one, held before the 
East German Supreme Court last January, also brought out some- 
thing of interest to the lawyer. 

Four defendants, three men and a woman, were accused, and 
duly found guilty, of espionage for the U.S.A. and “* enticement ”’ 
(Abwerbung). This is a new term which requires some explanation. 
The flight of engineers and scientists, but also of skilled workers, 
to the West has worried the East German Government for a 
considerable time, and it alleges, possibly with some justification, 
that many of the men involved flee, not on their own initiative 
but because West German businessmen and foreign government 
agencies induce them to break their contracts in the East. This 
movement, apparently, has been sufficiently substantial to interfere 
with economic progress in Eastern Germany, for, in the words of 
one speaker, the flight of the designer of tomorrow’s machinery 
is more serious than the sabotaging of some existing piece of 
machinery. 

Until lately, however, there was no law forbidding this “‘ entice- 
ment,” let alone declaring it a criminal offence. Espionage, of 
course, is a recognised crime, but after the last war the relevant 
provisions of the German criminal code were abrogated by the 
Allies. The West German Federal Republic enacted suitable new 
legislation when the occupation came to an end, but Eastern 
Germany does not seem to have followed suit. However, acting 


3 [1955] 1 AU E.R 253. 
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no doubt on ministerial instruction, the Supreme Court of the 
East German Democratic Republic laid down as early as 1952 
that espionage is punishable under Article 6 of the Constitution, 
and now ‘“‘enticement’’ has been added. 

This Article 6 is the first in the section dealing with the rights 
of citizens, and its first paragraph proclaims the equality of citizens 
before the law. The material words of the second paragraph read 
as follows: 

«< Militarist propaganda and incitement to war, and all other 
acts directed against equality, are crimes within the meaning 
of the criminal code . . . Anyone found guilty of such crimes 
shall be disqualified from holding public office . .. and 
disfranchised.’’ 


Since, the court reasoned, espionage and enticement from Eastern 
Germany are being undertaken to prepare for a future war, they 
are covered by the constitutional prohibition of incitement to war. 
It follows that anyone engaging in espionage or enticement commits 
a crime, and it makes no difference that these crimes are not 
specified in the criminal code to which the Constitution refers. 
Nor does failure of the Article in the Constitution to specify the 
. penalty prevent the court from passing sentence. In the present 
case, two of the defendants were sentenced to death and the other 
two to terms of penal servitude. 

The death sentences were later commuted, although the fort- 
night between sentence and pardon witnessed a most unusual press 
and radio campaign in defence of the sentences. Possibly the 
Government saw that the public—at home and abroad—remained 
unimpressed—a matter of some political significance. 

From the point of view of the lawyer the case arouses interest 

for other reasons. Here judges have created crimes by construing 
words in a general law. The defence had contended that the 
defendants could not be punished, at any rate for enticement, 
because to do so would give the judicial interpretation of the 
Constitution retrospective effect; the interpretation had certainly 
not been heard of at the time when the acts complained of were 
committed. But this argument was rejected. 
' Another point of interest is procedural. Nowhere in indictment, 
evidence or judgment was it*suggested that the four defendants or 
any two of them had known of each other when they committed 
the crimes, let alone conspired. Nevertheless the four cases were 
tried together. The ground on which this was done seems to have 
been that each defendant had worked for the same agency abroad, 
but the purpose of the joint trial was almost certainly the desire 
to emphasise the warning to other potential offenders, and to drive 
home the lesson by the production of a formidable volume of 
evidence. 

A later judgment in a provincial court gave the crime of entice- 
ment an even wider scope. The defendant, charged with enticing 
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two young farm labourers, pleaded that the initiative had come 
from the latter. They had consulted him on how they could best 
reach Western Germany, and he had merely helped them as a 
favour. These facts were accepted, but the court held that the 
defendant was nevertheless guilty of enticement in that he had 
failed actively to dissuade the men from fleeing the Republic. 

The straining of the words of the Constitution surprises not only 
because of the lip service that is being paid to the concept of 
the rule of law but also because it would seem to have been quite 
unnecessary. When, in 1950, the East bloc States started their 
‘< peace ’’ propaganda all of them enacted legislation in similar 
terms, declaring war propaganda acrime. The East German “ Law 
for the Protection of Peace,’’ of December 15, 1950 (Gesetzblatt, 
p. 1199), provided that “incitement ” to war was punishable with 
imprisonment (s. 2) and in serious cases with death (s. 6). It is 
hard to see why the East German Ministry of Justice did not draw 
the attention of courts to this law, which provided for the death 
penalty. On the face of it this should have made it easier to 
convince the public of the legality and fairness of the Supreme 
Court judgment. 

O. C. Gigs. 


Ter Ridut to Resect Goops ror BREACH or CONDITION 


In (1951) 14 M.L.R. 178 Mr. J. C. Smith examined the right of 
the buyer in a contract of sale of specific goods to reject the 
goods for breach of condition and he concluded that in a sale 
of specific goods there is generally speaking no right of rejection 
at all.’ . 

The difficulty centres round section 11 (1) (c) of the Sale of 
Goods Act, 1898, the material parts of which are as follows: 

. where the contract is for specific goods, the property in 
which has pee to the buyer, the breach of any conditions 
to be ed by the seller can only be treated as a breach 
of warranty and not as a ground for rejecting the goods and 
treating the contract as repudiated, unless there be a term of 
the contract, express or implied, to that effect. 

The question posed by this subsection therefore is, when does the 
property pass in a sale of specific goods? The answer is given 
by Rule 1 of section 18, which says that, subject to a contrary 
intention : 

Where there is an unconditional contract for the sale of 
specific goods, in a deliverable state, the property in the goods 
passes to the buyer when the contract is made, and it is im- 
material whether the time of payment or the time of delivery 
or both be postponed. 


1 Subject to a contrary intention. 
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Most of Mr. Smith’s article is concerned with the meaning of *‘ an 
unconditional contract’? within Rule 1. He concludes that this 
must mean a contract not subject to a condition precedent, and 
cannot possibly mean a contract which contains no conditions in 
the sense of essential stipulations, breach of which gives the buyer 
the right to reject the goods. In reaching this conclusion the 
learned writer is compelled to dissent from the reasoning of the 
courts in Varley v. Whipp [1900] 1 Q.B. 518 and Ollett v. Jordan 
[1918] 2 K.B. 41, and also from certain dicta in Leaf v. Inter- 
national Galleries [1950] 2 K.B. 86. With most of this criticism 
it is impossible «° find fault, but the object of this article is to 
suggest that there may nonetheless be a way of escape from the 
unfortunate conclusion to which Mr. Smith felt impelled. 

The clue to the difficulty, it is submitted, lies in the words 
‘in a deliverable state?’ in Rule 1 of section 18. This does not 
simply mean in such a state that the goods are physically deliver- 
able, because section 62 (4) says: 

Goods are in a “ deliverable state ’’ within the meaning of this 

Act when they are in such a state that the buyer would under 

the contract be bound to take delivery of them. 
Of course if the goods are not physically deliverable they cannot, 
unless otherwise agreed, be in such a state that the buyer would be 
bound to take delivery of them,? so they are not in a “ deliverable 
state ” within section 18, Rule 1.* But even if goods are physically 
deliverable they may not be in such a state that the buyer would | 
be bound to take delivery of them if they did not conform to 
the contract in some essential particuler. The question whether 
the buyer is bound to take delivery of the goods necessarily 
imports a problem of law, and cannot be answered simply by 
reference to the physical state of the goods. This does not mean 
that ‘deliverable state” is equivalent to ‘“‘ conforming to the 
contract description,” and in fact it seems clear from section 18, 
Rule 5, that these are two different things, for this Rule refers 
to “ goods of that description, and in a deliverable state” being 
appropriated to the contract. But goods may conform to their 
description without complying with all the implied conditions laid 
down by the Sale of Goods Act, and if they do not so comply, 
the question—which is a question of law—will arise whether the 
goods are in a deliverable state, i.e., whether the buyer will be 
bound to take them under the contract. 

The crucial question with regard to section 62 (4) is whether 
it is to be interpreted as an exclusive definition or whether it can 
be interpreted inclusively, in other words, does it follow from this 
subsection that if the buyer is not bound to take delivery, the goods 
cannot be in a deliverable state? Although it does not actually 


2 Cf. s. 29 (5), which puts the cost of making the goods deliverable on the seller. 
3 Cf. Kursell v. Timber Operators d a [1927] 1 K.B. 208; Underwood 
Ltd. v. Burah Castle Brick [1922] 1 K 348. 
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say this, it is submitted that this is the natural inference to be 
drawn. An interpretation of a clause as inclusive is not possible 
when it would leave standing the direct opposite of that which 
is included. Moreover, if the clause is to be interpreted in this 
way, one would not expect to find the most obvious case of all 
included and much less obvious cases excluded. It is submitted, 
therefore, that section 62 (4) must be interpreted exclusively, that 
is to say, if the buyer is not bound to take delivery of the goods 
under the contract, then they are not in a deliverable state. 

The effect of this subsection, then, is that the question whether 
the goods are in a deliverable state depends upon whether the 
buyer is bound to take delivery of them under the contract. In 
what circumstances, then, is the buyer bound to take delivery of 
the goods? This question is easier posed than answered because, 
owing to a most unhappy piece of drafting, the Act appears to 
create a complete vicious circle. The combined effect of section 
18, Rule 1, section 62 (4) and section 11 (1) (c) is as follows. In 
an unconditional sale of specific goods in such a state that the 
buyer would be bound to take delivery of them the property passes 
when the contract is made. But when there is a breach of some 
condition by the seller, the question whether the buyer is bound 
to take delivery is made to depend upon whether the property has 
passed to the buyer.‘ 

In other words, the question whether the property has passed 
depends upon whether the buyer is bound to take delivery of the 
goods, and the question whether the buyer is bound to take delivery 
of the yoods depends upon whether the property has passed. This 
is no mere academic conundrum but is, on the contrary, a problem 
which may be raised by the simplest of facts. Indeed, it is sub- 
mitted that the facts of Varley v. Whipp should have raised this 
very question. 

The facts of the case were that the defendant bought a second- 
hand reaping machine which he had never seen from the plaintiff. 
The machine did not correspond with the somewhat laudatory 
description given by the plaintiff so that there was a breach of 
the condition implied by section 18 of the Sale of Goods Act. The 
question was whether the buyer was entitled to reject the goods 
or whether he was relegated to his reght to sue for damages by 
section 11 (1) (c). The court held that this was not an uncon- 
ditional contract, that therefore the property in the machine did 
not pass to the defendant when the contract was made and therefore 
that section 11 (1) (c) did not apply. This reasoning was con- 
vincingly criticised by Mr. Smith and it is agreed that the contract 
was an unconditional contract for the sale of specific goods. But 
it is submitted that this is not the end of the case. According 


4 i.e., if there has been no acceptance. If the goods have been accepted, these 
difficulties clearly do not arise. 
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to the above arguments the court should have reasoned somewhat 
as follows. 

Since this is an unconditional contract, the right of the defendant 
to reject the goods depends upon whether the property has passed 
to him (section 11 (1) (c)). Upon turning to section 18 to discover 
when the property passes we find that in an unconditional contract 
of sale of specific goods (which this is) the property will pass 
when the contract is made if the goods are in a deliverable state 
(Rule 1). Upon turning to section 62 (4) to discover the meaning 
of a deliverable state we find that this means that the buyer is 
bound to take delivery of them. The vicious circle is now complete, 
for when we ásk whether the buyer is bound to take delivery of 
the goods, we are back where we started from. 

What then is the solution to the problem? Clearly there is 
no logical answer*® but it is submitted that some sort of answer 
may be found on the following lines. While strictly speaking there 
is no conflict between section 18, Rule 1 (as interpreted by section 
62 (4)) and section 11 (1) (c), the vicious circle created by these 
provisions should be treated in the same way as such a conflict 
would be treated. It should therefore be asked which is the 
dominant section, which section accords more with the intentions 
of the Act? To the question as so put it is submitted that there can 
be only one answer. Clearly, section 18, Rule 1, is the dominant 
section and accords more with the intentions of the Act. In par- 
ticular the adoption of this view does not nullify the buyer’s right 
to reject specific goods for breach of condition. It also means that 
the actual decisions in Varley v. Whipp and Ollett v. Jordan can 
be supported, though the reasoning is open to criticism. 

It is consequently submitted that where the goods do not accord 
with the contract because of the breach of some condition by the 
seller, the goods are not in a deliverable state, because the buyer 
is not bound to take delivery of them. Therefore the property 
does not pass to the buyer on the making of the contract but at 
the earliest on his acceptance of the goods, and therefore section 
11 (1) (c) does not prevent the buyer rejecting the goods before 
he has accepted them. Whatever defects this view may have, it 
does at least have the merit of treating the buyer’s right to reject 
specific goods for breach of condition as real and not illusory. 


P. S. AtTrvan. 


5 Of course once the circle is broken either solution is logical, but there is no 
logical reason for breaking the circle at one place rather than another. 


REVIEWS 


Tae Law or Torts. By Harry STREET, LL.M., PH.D. [London: 
Butterworth & Co. (Publishers) Ltd. 1955. Ixxxiii and 
555 pp. (with index). £2 5s. net.] 


Tae publication of Professor Street’s Law of Torts raises hopes that the 
long reign of Pollock, Salmond and Winfleld will draw to a close. This 
is no disrespect to those great men or to the very able editors who have 
produced new editions when the master mind was stilled, but the spectacle 
of an old textbook “dolled up” in order to attract the goodwill won by the 
original author is not very inspiring. The opinions of Pollock, Salmond and 
Winfield will long be held in high regard, but they are best consulted as 
they came from the author’s pen, unqualified by doubts and contradictions 
in text, footnote or excursus. 

It can be said at once that Street on Torts is a good book, and the 
second edition (if the author pays attention to his critics!) will probably 
be a great book. It has two great merits. The first is that the presentation 
of the subject is orderly, and manifestly orderly: the table of contents shows 
at a glance how the whole subject has been mapped out into parts, chapters 
and sections, and the sections themselves are clearly divided into paragraphs 
and sub-paragraphs, all clearly numbered and lettered and titled; and as these 
divisions are prominently visible in the text of the book the reader is never 
in doubt as to the precise point to which the author is directing attention. 
The other great merit is that the author fully accepts the view that the law 
of torts is the law to be extracted from the cases, and he accordingly uses the 
cases as materials from which to derive his propositions. Some earlier books 
were more given to treating cases as if they were happy illustrations of the 
principles devised by the author. 

Street’s general scheme is, after a very few pages of general observations, 
to go straight to specific torts, classifying them according to the interest of 
the plaintiff which is invaded rather than according to the nature of the 
defendant’s conduct. It is a manner of treatment which those who teach tort 
are coming increasingly to adopt, since it is a considerable improvement on 
the method adopted by Pollock and those who went wandering off with him 
in search of the mare’s nest of a general principle of tortious liability. It has, 
moreover, the advantage of bringing together, as a general rule, types of 
liability which derive from the same common law origin, for the common law 
in its formative perlod was much more concerned with the protection of the 
plaintiffs interest rather than with attempting to correct the defendant 
according to some notion of fault. ° 

The one substantial criticlsm which may be made is in the treatment 
of causation, remoteness of damage and contributory negligence. Notwith- 
standing Street’s admission that these topics are relevant to all torts he 
has chosen to deal with them in that part concerned with negligence. The 
convenience of this is not allowed, for after all the book is primarily for 
students, and one short caveat will not prevent the student linking these 
matters solely with one specific tort. There are already far too many 
students who, in Winfield’s words, regard negligence and contributory negli- 
gence as two cards from the same pack with the one trumping the other. 

A less serious grievance is the treatment of the action on the case. Perhaps 
it has been assumed that the student knows all about the legal history of 
the matter. If he does not he will be very mystified. Under the section 
“General Considerations” he is told briefly that “the form of action on 
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the case developed separately ‘for indirect injurles” (p. T). Later (p. 28) 
it is implied that the action on the case was developed for the purpose of 
providing a remedy to chattel owners not in possession, and the chapter on 
damage to chattels ends with a section labelled “Case” devoted to this 
matter. Thereafter, scattered through the book are a number of dark allusions. 
to the action of case, and when we come to p. 419 there is a section boldly 
headed “Action on the Case” which contains merely a few miscellaneous 
out-of-the-way torts such as Ashby v. White. It must be all very perplexing 
to the newcomer. 

The book is not entirely devoid of minor heresies. For example, on p. 11 
we are told that “a master cannot be sued in trespass for the tort of his 
servant,” and Sharrod v. L.N.W.Ry. (1850) 4 Exch. 580 is cited in support of 
this proposition in a footnote where the author suggests that the point escaped 
notice in National Coal Board v, Evans [1951] 2 K.B. 861. It is true that 
as long as the forms of action survived an action of trespass could not be 
maintained against a master for the trespass of the servant, as Sharrod’s 
case lays down clearly. It is equally true that at that time neither could a 
case be maintained against a master for the trespass of the servant, for the 
not very satisfying reason that a servant’s trespass was regarded as a 
deliberate act which must lie outside his authority (McManus v., Crickett 
(1800) 1 East 106). But any formal objection vanished with the abolition 
of the forms of action, and the other objection became valueless after such 
decisions as Seymour v. Greenwood (1861) 6 H. & N. 859, and Limpus v. 
L.G.O.C. (1862) 1 H. & C. 526 made it clear that a master could be liable 
for the wilful acts of the servant in the scope of his employment. From 
that time onward the idea that a master could not be sued for trespass of 
the servant disappeared, and when Pollock and Salmond came to write their 
books they failed to notice the present existence of any such doctrine. We 
should probably have heard nothing more of the matter had not Winfield 
and Goodhart revived it (without citing any authority) in an article in 
49 Law Quarterly Review at p. 866 in a passage which is reproduced virtually 
identically in Winfleld’s Tort, Ist ed., p. 222. It is sufficient answer to this 
heresy to say, firstly, that it was refuted by the Privy Council in Goh Choon 
Seng v. Lee Kim Soo [1925] A.C. 550, and secondly, that if the proposition 
contended for is true then not only was National Coal Board v. Evans (supra) 
wrongly decided, but so also were a number of other cases such as Konskier v. 
Goodman [1928] 1 K.B. 421 and G.W.K. Ltd. v. Dunlop Rubber Co. Lid. 
(1926) 42 T.L.R. 876, not to mention a whole host of cases such as Warren 
v. Henlys Ltd. [1948] 2 All E.R. 985, Delaney v. Smith [1946] K.B. 898, 
Owen & Smith v. Reo Motors (1984) 151 L.T. 274 where a lot of time was 
spent in discussing matters which were irrelevant since the action must in 
any event have failed on this ground. 

Another heresy is that the common law recognises a defence of necessity 
in the case of an intentional tort. This runs so counter to the only discernible 
general principle of tortious liability, namely that the law of torts exists 
to compensate an injured plaintiff rather than to mulct a guilty defendant, 
that it cannot be accepted as correct. Nor is there any evident reason in 
point of justice why a person who finds himself in a perilous position should 
be permitted to extricate himself gratis at someone else’s expense. If, 
defending myself against a murderer, I save myself by throwing my 
neighbour’s valuable Dresden china in the murderer’s face, ought I not to 
pay for my salvation? No one would dream of applying the defence of 
necessity in the realm of contract. If I save myself from a pursuing murderer 
by taking a taxi, of course I must pay for the taxi. Direct authority on 
the point is negligible. Once we discount mere dicta, cases which are really 
cases of abatement of nuisance, cases which are really self-defence (for 
obviously one can plead necessary self-defence against a wrongdoer), and 
cases dependent on prerogative, we are left with Mouse's Case (1608) 12 
Co.Rep. 88. Mouses Case certainly held that a passenger in a sinking ferry 
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boat was justified in throwing a fellow passenger’s goods overboard, and it 
can be best explained on the ground that the King’s Bench in 1608 with 
some vague recollections of the lex Rhodia de jactu in their minds thought 
that Mediterranean maritime law could be applied to the Gravesend ferry. 

There are other points where one could differ from the author, especially 
in those instances where he has assumed a modern rule on the strength of 
rather ancient dicta. For example, whatever Parke B. may have said in 1858 
it is highly improbable that any court today would say that sawing up anothers 
timber is not a conversion (p. 48). Nor, as far as one can see, is there any 
ground for saying that Lord Atkin’s neighbour principle is “more authori- 
tative” than Brett M.R.’s attempt to formulate a general principle in Heaven 
v. Pender (p. 118): both dicta shatter on the hard rock of House of Lords 
authority. Street’s acceptance of Bird v. Holbrook (1828) 4 Bing. 628 
cannot pass unchallenged: it was a decision undoubtedly influenced by 
the fact that by the time the case came to be tried the Spring Guns Act 
had become law, and furthermore there was evidence of a wilful intention 
to hurt—the defendant expressly refused to put up warning notices “lest 
the villain should not be detected.” Insofar as Bird v. Holbrook represents 
the position at common law it was dissented from in the later case of Jordin 
v. Crump (1841) 8 M. & W. 782. And again, though this is perhaps tilting 
against windmills, Street’s ready acceptance of the tort of conspiracy must 
be questioned. In spite of the plethora of House of Lords dicta it is still 
extremely difficult to discover a case where a plaintiff got home on a count of 
conspiracy in circumstances where the acts complained of would not have been 
actionable if done by one defendant. 

But to differ from an author in the realm of tort is not at all to discredit 
his writing. Ever since books on tort began to be written the subject has 
been more productive of controversy than any other branch of law, and it is 
Street’s achievement tò have written an orderly book which will not confuse 
the student, but at the same time does not seek to blind him to the difficulties 
which abound. 

F. H. Newark. 


THEY STAND Apart: A CRITICAL SURVEY OF THE PROBLEM OF 
Homosexuauiry. Edited by Jupner Tupor REEs and HARLEY 
V. Usur. [London: William Heinemann Ltd. 1955. xii 
and 220 pp. (with index). 21s. net.| 


Tris is a volume of essays, the quality of which is very uneven but which 
nevertheless provides the general reader for whom it is Intended with an 
excellent introduction to this difficult and important, if unpleasant, subject. 
Part I consists of essays on the legal, social, and moral aspects of homo- 
sexuality: Part II of an essay on the medjcal aspects—except for the fact 
that it is longer than the other three put together there is no obvious reason 
why this essay should have a “part” to itself. Part III contains a summary 
of the law upon this subject in other West European States. Part IV 
is a rather miscellaneous selection of extracts from the Parliamentary debates, 
and from the Joint Report of the Medical Association and the Magistrates’ 
Association on Psychiatry and the Law: it also contains a critical survey of 
the statistics relating to prosecutions for this offence in Great Britain. 

The present interest in homosexuality no doubt has its meretricious and 
pornographic side, but it cannot be doubted on the whole it is to the advantage 
of society that a social problem the extent and importance of which had not 
been suspected even by many well-informed persons should be brought out 
into the light of day, and made the subject-matter of reasoned discussion. 
The subject is from most points of view so unpleasant and gives rise to such 
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strong feeling that the refusal of the mass of the community, until quite 
recent times, even to admit of its existence, is understandable. The Wilde 
case was, of course, a jolt to the public, but it was possible to regard it as 
an isolated phenomenon and, as Lord Winterton made clear in his speech in 
the recent House of Lords debate on the subject, respectable opinion was 
prepared resolutely to adopt this course. But the clinical material published 
by Havelock Ellis was beginning to get talked about and from the time of 
Wilde there has been more and more preoccupation with the problem among 
those sections of the community who refuse to bury their heads in the sand. 
Finally, of course, the Montagu case brought the general public up against 
the subject with a bang, and led to the appointment of the Departmental 
Committee which is at present sitting. 

This volume is one of a number which have recently appeared, a fact 
which in itself is indicative of widespread interest. It contains but few 
pages about the narrower legal aspects of homosexuality, but this is certainly 
because the existing law on the subject lies within a very narrow compass, 
What law it is necessary to know for the purpose of appreciating the 
subsequent argument is given succinctly enough by Judge Tudor-Rees in the 
first chapter, and even that will be terra incognita to many lawyers, since this 
branch of the law is not discussed in students’ textbooks, and is not the 
concern of the average practitioner. Nevertheless the law is basic to the 
whole problem, and every sensitive lawyer must feel that the members of his 
profession are particularly concerned to see that it is not left unreformed 
any longer. : 

Indeed one of the big questions is whether the law should concern itself 
with homosexuality at all, for some doctors go so far as to hold that the 
problem is entirely medical. It seems unlikely that this view will meet with 
general acceptance, unless at any rate there are revolutionary improvements 
in medical knowledge, particularly on the therapeutic side. Indeed the other 
big question which is that of punishment is, as I see it, closely affected by 
this very need for a radically improved therapy. 

But this, of course, begs the question and assumes that the problem is in 
fact medical, which outside the medical profession, and even in it, very few 
are prepared to do. For many informed people take the view that most 
offenders or would-be offenders, against young boys are in fact controllable 
by the sanctions of the criminal law, just as offenders against young girls 
are fairly clearly so controllable. 

The whole institution of punishment is a matter of perennial interest and 
importance to lawyers, as indeed it is to the whole community and there is 
perhaps no better field than that of homosexuality for a study of its various 
aspects. Punishment for these offences has in the recent past at any rate 
been more obviously retributive than in most other areas of criminal law: 
it has marked the revulsion of the so-called normal person against unnatural 
vice! Again, nowhere is the importance of reformative treatment more 
obvious, and nowhere is it more clear, at present at any rate, that there is 
somewhere a point beyond which reformative treatment cannot go. Preventive 
imprisonment and deterrent punishment, as to the justification of which there 
has been so much discussion of recent years, are clearly very relevant issues 
in homosexual crime, and equally call for much more expert practical research 
than they have so far received. It is so easy, and unfruitful, to argue these 
matters in the light of one’s subjective predelictions, and without any real 
knowledge of the practical problems involved. ‘These punishment questions 
have clearly been continuously in the minds of all the authors whose essays 
go to make this book. 

Turning more in detail to the contents of this volume, the strictly legal 
aspects of this subject fall, as I have sald, within a somewhat narrow compass. 
They are touched upon to a greater or lesser extent in all the essays and 
particularly in the first two which are by His Honour Judge Tudor Rees 
and Lord Hailsham, Q.C. respectively. Unfortunately, these two essays are 
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the weakest In the book. Judge Tudor Rees presents a sad spectacle of 
confusion. A conservative lawyer of orthodox religious outlook, yet obviously 
a man of deep humanity, he has been confronted as a Chairman of a busy 
court of quarter sessions with the problem of dealing with a continuous stream 
of homosexual offenders. His short essay is in effect a confession of his 
inability, under the law as it stands, to deal with them in any satisfactory 
way: yet it is not at all clear that he wants to see it altered. In his 
experience the “large majority of the offenders” are men of “ good education 
and refinement, often if not usually the hapless victims of an overmastering 
passion,” which the fear of punishment cannot subdue, yet he seems usually 
to have decided that the only thing to do was to send them to prison for 
substantial sentences. This brings him to an aspect of the punishment problem 
which is touched upon elsewhere in the volume, but in this essay dismissed 
altogether too cursotrily. Should there be special prisons for homosexuals? 
Can they safely be sent to ordinary prisons? Professor Kinsey has shown 
that in the U.S.A., at any rate prisons are apt to be hotbeds of homosexual 
vice, and Dr. Neustatter who contributes the medical chapter to this book, 
while admitting that occasionally prison may be a means of ensuring 
psychiatrical treatment for a homosexual who would be too feckless to go 
through with it in ordinary life, also emphasises the danger of sending 
homosexuals to general prisons. ‘This is a subject which obviously requires 
much more thought and research than it has so far received. 


Much of the judge’s argument seems to me to be inconsistent Thus after 
describing a number of cases in which the offender had acted under a com- 
pelling emotional drive, and stressing their pathetic character, he dismisses 
the defence of uncontrollable impulse as quite unacceptable with the well- 
known remark of Avory J. that “an irresistible impulse is an impulse which 
must be resisted,” a view which Dr. Neustatter later in the volume describes 
as “trite, taking the matter no further.” 

Judge Tudor Rees gives us the picture of a man trying to make up 
his mind on a difficult subject, and finally deciding frankly to leave his 
perplexities with his readers. Lord Hailsham has no such doubts. He is 
concerned with much the same problems, for the reform of the criminal law 
is essentially a social matter. But Lord Hailsham does not take kindly to 
the idea of reform, at any rate in respect of this branch of the law. His 
view appears to be that there is little if any difference between this branch 
of the criminal law and any other. He is satisfied that if the law were 
relaxed there would be a substantial increase in homosexual vice, and he 
sees the problem almost entirely as one of the protection of young boys. 
So conservative is his approach that, alone among his fellow authors, he is 
prepared to defend the existing difference in the law as between men and 
women, arguing that there is an essential difference between lesbianism and 
male homosexuality. 

Several of the more dogmatic statements made by Lord Hailsham seem to 
me to be very questionable, and it is a pity that he did not have the advantage 
of studying some of the other essays in this volume before completing his 
own. Thus his view that all homosexuals are incurable is certainly not 
generally accepted by psychiatrists. It is true that the complete inverts 
appear on present medical knowledge to be quite hopeless, but thcy are a 
small fraction of the whole, according to Kinsey not more than 5 per cent. 
The others present a greater or lesser problem according to which of the 
various psychic groups they fall into. Some psycho-analysts claim substantial 
success, and Dr. Neustatter makes it clear that there is considerable difference 
of opinion in the profession upon this matter. Again claims have been made 
that a number of cases have been successfully treated with hormones, and 
some doctors believe that thefe are good prospects in this direction for a 
certain type of case. Lord Hailsham bases his argument In favour of leaving 
the law as it stands on a theory that homosexual practices occur almost 
entirely among juveniles, or between adults and juveniles. This is a very 
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common view, but the evidence in support of it comes almost entirely from 
the record of court convictions, which are of course more likely to affect 
this sort of people than consenting adults who from the nature of things are 
not very often charged with the offence. According to the evidence presented 
to the departmental committee by the Institute for the Study and Treatment 
of Delinquency and the Portman Clinic the adult homosexual on the whole 
prefers an adult partner. The cases on which this evidence was based were 
only as to a fraction referred to the Clinic after conviction by criminal courts 
and thus, provide a rather more satisfactory type of evidence than that based 
upon the police court cases, and throw serious doubt upon Lord Hailsham’s 
strongest arguments. 

The Rev. D. S. Bailey’s essay on “ Homosexuality and Christian Morals” 
is an exceptionally sensitive and well-argued contribution which cannot fail to 
impress the reader, even if he does not accept the theological basis from which 
Dr. Bailey argues; and it is of special value to have this theological basis 
so lucidly set forth. After a few pertinent observations on the legal aspects 
of the matter the author concludes that “attempts to suppress such practices 
by law may be little more than efforts to cure symptoms while neglecting the 
disease itself.” $ 

Dr. Neustatter, who is a distinguished psychiatrist, contributes an essay 
written in clear non-technical language which will be of great value to 
everyone wishing to understand the medical aspects of the problem. To one 
lawyer at any rate it brought home the fact that our tools of trade are still 
largely medieval in character. Our criminal law has never got beyond the 
most rudimentary psychological concepts and as a profession we remain 
untouched by the vast scientific discoveries in the field of mental phenomena 
which have been so noteworthy during the past century. Dr. Neustatter’s 
approach is well balanced. He makes no extravagent claims that this branch 
of human affairs should be taken over from the lawyers by the doctors, nor 
that the doctors themselves have got far along the road to a successful 
solution of the problem. Nevertheless his criticisms of the existing law and its 
inevitable unequal enforcement are acute and well directed: his own proposal 
is for compulsory medical detention in proper cases. But in regard to male 
consenting adult offenders he ranges himself with those who think that they 
should be put outside the sanction of the criminal law. 

Dr. Neustatter is a psychiatrist and naturally concentrates on the psycho- 
logical side of the problem. Recent anatomical researches, however, suggest 
that an appreciable proportion of these cases are genuine hermaphrodites, 
though it may require careful medical diagnosis to establish this fact. 
Individuals who appear to be men may in fact be women and may be made 
so physically by surgical operation. The anatomical side should not be 
overlooked therefore, introducing as it does another important element. 

Dr. Hammelmann in his interesting comparative summary of the law 
relating to this matter in other western European countries shows that 
beginning with France under Napoleon there has been a marked trend towards 
the Hberalisation of the law. FEagland and Western Germany are the only 
countries apparently untouched by this movement, which has indeed spread 
to the U.S.A. where New York State recently brought its law into conformity 
with that of the majority of modern States. The developments in Scandinavia 
are of particular interest, since it is those countries which have shown the 
greatest social consciousness of the problems of criminal responsibility in 
recent years. 

Dr. Hammelmann’s researches bring out some important points which are 
very relevant to the discussions now going on in England. The first is that 
the liberalisation of the Jaw in continental countries has been carried through 
“slowly, carefully and deliberately,” not, as is often said here, with reckless 
disregard of the consequences. Nor as far as one can judge has it been 
followed by an increase in homosexual vice; indeed careful observers have 
contended that these practices are more common in the countries which have 
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the severest repressive legislation. Again, the countries in question have not 
weakened their legislation against sexual interference with juveniles, indeed 
much of this legislation is stronger than ours (¢.g., Sweden). Dr. Hammel- 
mann’s conclusion is that we have not yet got the material for an “adequate 
penal policy ... what is required to any fruitful discussion of this topic is 
not more opinions but more facts”—Lord Hailsham please take note. 


C. 


Mens Rea mn Staturory Orrences. By J. Liu. EDWARDS, M.A., 
LL.B., PH.D. [London: Macmillan & Co. Ltd. 1955. 21s. net.] 


Dr. Edwards’ special interest in the topic of mens rea in statutory offences 
has been made apparent on a number of occasions by his articles in the 
Modern Law Review and in Current Legal Problems. In this excellent 
monograph, the eighth volume in the English Studies in Criminal Science 
series, the author expands and develops his earlier consideration of particular 
matters in this field to present a valuable examination of a very difficult 
subject. 

The direct creation of criminal offences as a means of implementing social 
and economic policy is a familiar activity of the modern legislature. The 
number and diversity of these offences is in itself cause for some concern. 
But even more disquieting is the readiness with which Parliament, the courts 
and, indeed, practitioners have accepted that many of these offences pre- 
suppose a departure from the normal principles of criminal liability. With 
this in mind, Dr. Edwards seeks “to direct attention to the serious danger 
of the criminal law falling into disrepute if both the legislature and the 
courts allow statutory offences to be administered with scant regard for the 
doctrine of mens rea.” It is a measure of the success of this work that 
the reader is left in no doubt of the existence of this danger. 

The greater part of the book is devoted to a critical analysis of the 
varying interpretations put upon key-words constantly recurring in statutory 
offences—words such as “malice,” “ wilfully,’ “knowingly,” “ permitting,” 
“suffering,” “causing,” “allowing” and “fraudulently.” From the chaos 
of conflicting decisions (including American and Commonwealth) based on 
the presence or absence of many of these words, Dr. Edwards seeks to deduce 
such legal principles as can be found consistent with the doctrine of mens 
rea or, if none appear, to formulate them for himself. 

In addition to this comprehensive analysis, a neat chapter is devoted to the 
problem of vicarious responsibility, in which the author comes down strongly 
in favour of the delegation theory. 

In view of the general terms of Dr. Edwards’ thesis, with its insistence 
on the need for guilty knowledge, it is somewhat surprising to discover his 
advocacy of the acceptance of inadvertent, negligence as sufficient mens rea 
in certain statutory offences involving ‘“‘ permitting,’ ‘suffering’ and other 
similar expressions.” The author reaches the conclusion that Devlin J.’s 
analysis in Roper v. Taylor's Central Garages (in which negligence as a degree 
of mens rea was-rejected) “is in direct conflict with the majority of dicta 
dealing with offences of the very kind referred to in Roper, in which negligence 
has been stated to be a culpable state of mind” (p. 215). An examination 
of same of the dicta referred to by Dr. Edwards, however, leaves room for 
doubt as to the strength of this conclusion. In Hearne v. Garton, Lord 
Campbell’s dicta were clearly obiter. In Bosley v. Davies, the comment of 
Cockburn C.J. in argument, which Dr. Edwards relies upon, was at odds 
with the decision in the case, as the author acknowledges. Crabtree v Hale 
is equivocal: Hardcastle v. Bieby leaves the question open. Moses v. Midland 
Ry. required no reference to negligence at all for its decision—in which event 
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it would appear fully consonant with Dr. Edwards’ views on “ permitting” 
expressed earlier in his book. He admits that Avory J.’s dictum in Goldsmith 
v. Deakin is not necessarily referable to inadvertent negligence, and Browning 
v. Watson and Carter v. Mace are poor material to rely upon, particularly 
in view of the author’s earlier reaction to such cases. The only case of 
strength seems to be Houston v. Buchanan, and this has not passed without 
criticism. The statutory proviso cases cannot support any general principle 
of lability, for in those instances the legislature has expressly (and excep- 
tionally) made negligence culpable. In view of the many cases in addition 
to Roper’s which have rejected negligence as a degree of mens rea in statutory 
offences, one would not have expected so positive a conclusion to the contrary 
on the part of the author. 

Throughout the book as a whole Dr. Edwards is faced with decisions 
which appear to conflict with the true principle as he expounds it—conflicts 
being inevitable in the development of this portion of the law. (Part of the 
value of this book is that there should be fewer of these decisions as a 
result of its use.) Where such decisions are met, they are generally accepted 
as being wrongly decided, although occasionally a valiant effort is made— 
a striking example is Browning v. Watson—to reconcile the irreconcilable. 
Certain cases, perhaps, deserve more than the treatment given them: 
Larsonneur, for example, has only a footnote reference of a cryptic, if 
appropriately condemnatory, nature. z 

There are a few errors and misprints: the omission of “no” from the 
second sentence in the quotation from Parke B.’s judgment in Prestney 
produces a misleading non sequitur (p. 6); inter aha becomes one word 
on p. 207: and the reader will search in vain for reference to Shave v. Rosner 
on p. 110, although the index of cases guides him there. 

There may be others, but.these are minor matters—this monograph is a 
first class piece of work, filling a great need. It should be on the shelves 
of every academic or practising lawyer. 

Wirus E. Dexny. 


Toe Law or Civa, Inzuræs. By Hamıse R. Gray, Lecturer 
in Law, University of Nottingham. [London: Hutchinson’s 
University Library. 1955. 191 pp. 8s. 6d. net.] 


Tis is a short book on the law of torts, aimed primarily at the general 
reader. It should be of use also to the student who wishes to gain a bird’s-eye 
view of the subject before coming to closer grips with it. In 191 pages there 
is obviously no room for academic controversy, but there is a clear and 
readable account of the subject. The author has fortunately resisted the 
temptation of crowding too much material into the book: rules are not merely 
stated but freely illustrated with summaries of the better known leading 
cases. Š 

It is with no wish of detracting from the authors achievement in these 
respects that a few criticisms on points of detail are advanced. (1) At p. 7 
it is said that “there is no unlawful act without a remedy” and at p. 8 
breaches of contract are described as unlawful acts Unenforceable contracts 
appear to be ignored. (2) The statement at p. 89 that, apart from contract, 
there is no duty to avoid negligent misstatements should have been qualified 
by’ a cross-reference to the exceptional cases discussed at pp. 107-110. (8) The 
heading at p. 46 “ Liability Of Occupiers: Intention Irrelevant,” is misleading 
so far as liability to trespassers, which is discussed under this heading, is 
concerned. (4) While it is difficult in a book of this size to criticise 
omissions, surely Sedleigh-Denfield v. O’Callaghan [1940] A.C. 880 should 
have been mentioned in the section on nuisance. (5) So, too, the general 
reader cannot be expected to know the legal effect of the distinction between 


May 1956 REVIEWS 827 


cats and dogs, and may well be misled by the failure at p. 72 to refer to 
the Dogs Act, 1906. (6) The discussion of the Crown as a party to an action 
in tort (pp. 184-186) is one of the few badly balanced parts of the book. 
The Crown Proceedings Act, 1947, is dismissed in two sentences, in the course 
of which liability for breach of statutory duty is not even mentioned. It is 
further assumed, without authority or argument, that “property” in section 
2 (1) (ce) of the Act means “land.” This is followed by a full discussion of 
Elis v. Home Office [1958] 2 Q.B. 185, which is only indirectly relevant to 
the law of torts. (7) It is doubtful whether the torts of a corporation are 
“invariably those of its servants or agents” (p. 141). Thus recently in 
Carmarthenshire C.C. v. Lewis [1955] A.C. 649 the House of Lords held the 
defendant council liable while negativing negligence on the part of its servant. 
Again, a corporation might be held liable, 6.g., for failure to warn its licensees 
even though the duty to warn did not lie on any particular servant or agent. 
(8) The statement at p. 148 that “the principal is liable for his agent’s fraud 
only when the agent himself is also liable“ is inconsistent with the Berkeley 
Property Case [1986] 2 All E.R. 1089. (9) The “rescue cases” are said to 
depend on an “obligation to intervene” (at p. 162). After Hyett v. G W. Ry. 
[1945] 1 K.B. 845 it is better to say that they depend on the reasonableness 
of the intervention. 


G. H. Trerrer. 


THe TRANSFER OF CHATTELS IN THE CONFLICT of Laws. By 
Prerre A. LauiveE. [Oxford: Clarendon Press. 1955. xix 
and 200 pp. 80s. net.] 


Monocrarnus on a topic of the conflict of laws are few and far between. It 
gives particular pleasure, therefore, to welcome this addition to a short list. 
It was written by a Swiss lawyer as his dissertation for the degree of Doctor 
of Philosophy of the University of Cambridge. As Dr. Morris emphasises in 
the Foreword, it has grown into a book which on account of its scholarly 
character without doubt constitutes an enrichment of the private international 
lawyers equipment. 

In his first chapter dealing with the question of classification the author 
supports the generally accepted principle that property is to be classified 
according to the lew situs. (Incidentally, his discussion of the well-known 
German case in RGZ 145,85 is unsatisfactory, because he overlooks that this 
was a case of renvoi and the Supreme Court, therefore, correctly classified 
according to the foreign legal system which included the renvoi.) There 
follows a long and somewhat elaborate discussion which accounts for more 
than one-third of the book (pp. 84-115) and is designed to show the inadequacy 
of the lex domicilii and the lex actus and the supremacy of the lez situs both 
as an established legal rule and as a rationally attractive solution. The 
discussion of the lex actus theory should be read in conjunction with a later 
chapter on the distinction between the transfer and the contract to transfer 
(pp. 180-144); it may well be that the author, like Dr. Morris (who, after 
all, has advocated a theory of the proper Jaw of the tort), ought to have been 
less dogmatic in dealing with the influence of the law of the contract upon the 
transfer of title. 

In his next chapter on the meaning and the domain of the lex situs the 
author favours the principle that capacity to assign and acquire chattels like 
the essential and formal validity of the transfer must be determined by the 
law of the situs. The last chapter relates to the problem of the change of 
situs, Again a certain conceptualist approach is noticeable. Thus to reject 
@ suggestion on the ground that it “amounts to a negation of the rule of 
the lex situs” (p. 152) is perhaps not a conclusive reason. 
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The book contains some surprising omissions. Although Slatford’s Case 
[1958] 1 Q.B. 248 is referred to, Devlin J.’s suggestive dictum “that generally 
property in England is subject to English law and to none other” is ignored. 
The important subject of confiscation has been almost completely neglected. 
The effect of public policy and international delinquencies ought to have been 
closely considered in a work of this type. Nor would it have been wholly 
out of place if some attention had been given to the problem of possession. 
Pages 84-87 seem to contemplate express trusts only, but in numerous other 
cases the conception of beneficial ownership leads to difficulties of great 
practical importance. 

However, a strong dose of originality is not necessarily a virtue. It is the 
soundness of Dr. Lalive’s argumentation, the skilful treatment of comparative 
material, the concise yet careful discussion of the available authorities and 
the principal problems that private international lawyers will come to 
appreciate. It is to be hoped that Dr. Lalive’s first contribution to English 
legal literature will not be his last. 


F. A. Manx. 


CONSTITUTIONAL Law. By E. C. S. WADE, M.A., LL.D., and 
G. GODFREY PHILLIPS, C.B.E., M.A., LL.M. Fifth edition by 
E. C. S.’ Wave. [London: Longmans Green & Co. 1955. 
xxx and 588 pp. 85s. net.] 


Wade and Phillips, having reached its middle twenties, has now become set 
in its ways. No major alterations have been made since the 1950 edition. 
There are a few changes in the selection and arrangement of material; all 
have been well considered. Most of the important recent cases and statutes 
have been incorporated in the text, but there are some surprising omissions 
—MacCormiok v. Lord Advocate, Rivlin v. Bilainkin, R. v. Metropolitan Police 
Commissioner, ex p. Parker, ev p. Fry, Broome v. Broome, and the Wireless 
Telegraphy (Validation of Charges) Act, 1954 (which was the sequel to the 
remarkable case of Davey Paxman ¢ Co. v. Post Office, reported in The Times, 
November 16, 1954). Presumably these have been excluded by the learned 
editor in pursuance of his declared policy of passing over some matters of 
topical interest. 

It is arguable that 500 pages is long enough for any students’ textbook. 
I am nevertheless persuaded that Wade and Phillips is too short. It is a 
masterpiece of compressed writing on an amorphous and sprawling subject, 
and it is admirably arranged and proportioned. But it is rather too highly 
concentrated for the average student, who is often a first-year student and 
who relies so heavily on his textbook. The better student and his teachers 
would welcome fuller documentation and a more thorough analysis of basic 
legal problems. For example, a great deal has been written in learned 
periodicals during the last few years on the meaning of the legal concept 
of parliamentary sovereignty. Traditional interpretations have been attacked 
at their foundations. It has been asserted that Parliament may, by redefining 
itself or by prescribing a new legislative procedure, legally bind itself to 
legislate in a new manner. One may well attempt to repel the assaults on 
the citadel (see Mr. H. W. R. Wade's article in the November 1955 issue of 
the Cambridge Law Journal), but it is difficult to see how one may justifiably 
ignore them. Yet the cursory treatment of the problem in the 1950 edition 
is repeated in 1955. In making this general comment I am mindful of the 
debt which scores of teachers and thousands of students owe to an outstanding 
book. 

On matters of detail, the following points are noted. Mr. Robert Blake’s 
The Unknown Prime Minister indicates that the choice of Baldwin as Prime 
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Minister in 1928 in preference to Lord Curzon is a weak precedent for the 
proposition that a peer cannot be Prime Minister. Lord Halifax’s attitude 
to the problem (p. 68) in 1940 may well have been influenced by the pregnant 
silence of Mr. Churchill. A passage at pp. 63-64 might be misunderstood to 
mean that the Sovereign could not refuse a request for dissolution without 
being obliged to dismiss the Prime Minister. In note 1 at p. 79, “legislature” 
should read “legislation.” The Triennial Act, 1694, is now the Meeting of 
Parliament Act (Statute Law Revision Act, 1948, Sched. II). In the sidenote 
at p. 108, “ King’s” should read “ Queen’s.” Although the House of Commons 
cannot commit a person to prison for a fixed term extending beyond pro- 
rogation, it may be competent to commit for a fixed term subject to the implied 
condition that the imprisonment will be terminated by prorogation (p. 128). 
At p. 181 the Republic of Ireland is referred to as if it had still been part 
of the Commonwealth in 1952. Although the recent changes in the royal titles 
are discussed, the new form of ttle in United Kingdom law is not set out 
(p. 182). The Coronation Oath was again varied in 1958 without statutory 
authority (p. 188). In note 1 at p. 192, “1945” should read “1955.” The 
proprietary disabilities of aliens might be stated more exactly, and it is not 
quite correct to say that an alien cannot hold a public office (p. 199); and 
see now the Aliens’ Employment Act, 1955, which received the Royal Assent 
after the present edition was published. In the sidenote at p. 224, “ States” 
should read “ Status.” 

In Chapter 11 of Part IV, it would be helpful to have a tabulated 
statement of the rules governing ministerial responsibility to Parliament for 
the nationalised industries. One superior judge, Sir Jonah Barrington, has 
been removed from office under the procedure introduced by the Act of 
Settlement (p. 250). The passage on statutory remedies at p. 303 is difficult 
to follow; the learned editor might perhaps amplify his account. The decision 
in Franklin v. Minister of Town and Country Planning is criticised, partly on 
the ground that it is inconsistent with the Housing Act cases (pp. 814-315), 
Commentators on this case are divided into two camps; I take the view that 
the decision was a sensible one, but agree that the terminology used by Lord 
Thankerton in justifying the decision was in some respects unfortunate. 

At p. 864 “goaler” should read “gaoler.” The term “colonial pro- 
tectorate” (pp. 443, 445) is no longer used in Commonwealth relations. 
Drafting amendments have sometimes been made in the United Kingdom 
(p. 447) to Canadian proposals for the amendment of the British North 
America Acts (Gérin-Lajoie, Constitutional Amendment in Canada). For 
the amendment of the constitutions of the Australian States, United Kingdom 
legislation is not, in general, required (p. 447, n. 2). In Canada the Senate 
now has 102 members, not 96, and the House of Commons 265 members, not 
255 (p. 452). It is by no means clear that a Governor-General could not 
properly dismiss a Prime Minister who was deliberately engaging in a course 
of illegal conduct (p. 455). There are forty placita in section 51 of the 
Australian Constitution (pp. 457-458). The full external prerogatives of the 
Crown were delegated to the Governor-General of Canada by the Letters 
Patent of 1947 (pp. 472, 474). 

S. A. pe SMITI. 


ScRUTTON ON CHARTERPARTIES AND Bruits or Lapinc. Sixteenth 
edition. By Sm W. L. McNam and Anan A. Mocatta., Q.C. 
Veith ind Sweet & Maxwell, Ltd. 1955. xcii and 658 pp. 


with index). £8 10s. net.| 


Srxce this is the first occasion upon which this well-known textbook has been 
reviewed in the Modern Law Review it may not be amiss to say something 
about its origin and general character by way of introduction. 
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When the youthful Scrutton published in 1885 his volume on the Contract 
of Affreightment, a more apposite title than that under which it has since 
become so generally known, he had not established himself at the bar nor 
had he apparently specialised particularly in problems of maritime law. 
Curiously enough there had appeared only a few months before a volume 
entitled Carriage of Goods by Sea by T. G. Carver who had already established 
& position in that class of work. The latter is an excellent textbook which 
is today in its ninth edition, and it speaks for the outstanding value of 
Scrutton’s work that it from the first established its position as against Carver, 
and brought to its author much work at the commercial bar: indeed it may 
be said to have made him professionally. 

Scrutton’s method of presenting his material was that of short articles 
in which the rules of law are set out, followed up by explanatory notes and 
illustrated cases. This technique had first been adopted a few years earlier by 
Sir McKenzie Chalmers in his annotated edition of the Bills of Hachange 
Act, 188%, and it was to be much used in succeeding years. At that time 
the codification of commercial law was very much to the fore, and it may 
be that Scrutton adopted this method with the codification of the rules of 
the contract of affreightment in mind. Some years later his example was 
followed by William Bowstead in his competent if rather less successful 
Digest of Agency Law. But with the advent of the twentieth century the 
movement for the codification of commercial law died away, and it is hardly 
necessary to say that neither the contract of affreilghtment nor agency have 
ever been codified. 

This type of textbook, though it is excessively tedious to read and makes 
it very difficult for a student to get a good general grasp of his subject, 
meets the requirements of practitioners admirably. Certainly they have always 
found Scrutton indispensable and owing to the fact that this is a branch 
of the Jaw which has continued to develop there has hardly been a decade 
in which at least two new editions were not called for. Thus in the seven 
years since the publication of the fifteenth edition there have been no fewer 
than a hundred reported decisions which have called for noting. Sale of 
goods and companies are the only other commercial sectors in which there 
has been anything like the same growth of the law. 

Nor have these cases been substantially concentrated at one or a few 
particular growing points, though it is true that there are two or three such 
points to which particular attention has had to be given. One of these is 
naturally the Carriage of Goods by Sea Act, 1924. Not that there have been 
many cases arising out of the construction of this statute, indeed the editors 
call attention “to the remarkable paucity of decided cases on the Act.” They 
think that this may be due to “the good sense of underwriters and shipowners.” 
I discussed the same matter in these pages when reviewing Mr. Colinvaux’s 
volume on this statute ((1965) 18 M.L.R. 810) and I suggested that perhaps 
the reason was that this statute was not so incompetently drafted as is often 
thought, but it would not appear that the editors of Scrutton subscribe to 
this view. m 

However, in Pyrene v. Scindia 8.8. Co. [1954] 2 Q.B. 402, Devlin J. made 
a number of observations on the compulsory responsibilities established by 
Article III of the Schedule which are of much interest and value, though 
not by any means all required for the decision of the case. The editors find 
themselves unable to agree with a number of these, but the extent to which 
this Judgment impinges on the law as stated in the previous edition can be 
gauged from the fact that this case is cited no less than twenty-four times in 
the present table of cases. Certainly this is the most important decision which 
has recently been given on the 1924 Act, but quite a number of others have 
been come to which merit attention and are referred to in the footnotes 
which have been more expanded here than in any other part of the book. 

The overhead expenses incurred in the manning of modern ships are so 
great, and the difficulty of framing precise stipulations in relation to place, 
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method, and particularly time, for loading and discharge so real that there 
is continuous litigation over demurrage, and several cases of interest have 
been before the court in recent years. In one of these Alvion 88. Co. v. 
Galban Lobo [1955] 2 W.L.R. 543 the Court of Appeal gave a new construction 
to the well-known expression “weather working day” in which they departed 
from the unsatisfactory construction given to this term by Lord Russell of 
Killowen C.J. in Brankelow 8.S. Co. v. Lamport & Holt [1897] 1 Q.B. 570, 
which it is stated had not in fact been followed in the trade. 

Another point over which there has been a good deal of controversy of 
recent years relates to conflict of laws. International carriage naturally gives 
rise to situations in which disputes as to what is the proper law of the contract 
are likely to occur. Scrutton was a strong exponent of the law of the ship’s 
flag (Lloyd v. Guibert (1865) L.R. 1 Q.B. 115) but as Carver says “the courts 
have not in practice been much influenced by this rule,” and certainly in the 
more modern cases it has only been one of several factors to which attention 
has been paid (ef. the Njegos [1986] P. 90). Successive editors have had to 
retreat gradually from the position contended for by Scrutton, but recently 
the Court of Appeal actually applied the ship’s flag rule (the Assunzione 
[1954] P. 150) and the editors have found it necessary to recast their statement 
of the law to reconcile it with this decision (Article 7). The result is certainly 
somewhat confusing, and does give point to the value of some simple and 
easily applied rule such as that of the ship’s flag. 

It goes without saying that the editors have noted up all the recent cases, 
and have studied their impingement upon the Jaw as previously stated with the 
care and accuracy one would expect from them. The Pyrene case already 
referred to is an excellent illustration of the scholarly editing: it has in 
particular entailed a number of new notes to the Carrlage of Goods by Sea 
Act, 1924. When a statute has been so little before the courts as this 
comments on possible constructions coming from such an authoritative source 
as the editors of Scrutton, particularly when they have been stimulated by 
the obiter dicta of Devlin J., are naturally of the greatest value to all students 
of the subject, and especially to practitioners, underwriters and shipping 
managers. 

There is one inelegance which has been carried forward from one edition 
to another for some time past and which I personally would like to see 
removed. I have already mentioned that the scheme of the work is to follow 
the statement of the legal rule by explanatory notes and illustrations from 
the cases. But there are a number of instances where the illustrations 
precede the explanatory rules, and at least one (see Article 29) where the 
illustrations are sandwiched between two sets of notes. This is no doubt a 
small blemish but it might well be removed. 

C. 


LOWNDES & RUDOLF ON GENERAL AVEBAGE AND THE YORK-ANTWERP 
Roures. Eighth edition by J. F. Donaupson, Barrister-at-Law, 
and C. T. Erus, Average Adjuster. [London: Stevens & 
Sons, Ltd. 1955. xxii and 600 pp. (with index). £5 5s. net.] 


Ix the seventh edition of Lowndes on General Average there was incorporated 
Mr. Rudolf’s almost equally well-known volume on the York-Antwerp Rules 
relating to the Adjustment of General Average. This useful amalgamation 
took place in 1949 under the joint editorship of Mr. Rudolf and His Honour 
Judge Hodgson, then practising at the commercial bar: the edition was 
reviewed in (1949) 12 M.L.R. 405. Unfortunately it appeared only shortly 
before the new 1950 edition of the York-Antwerp Rules was published; since 
these made a number of important emendations of the then existing 1924 
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set of Rules the new Lowndes & Rudolf became semi-obsolete almost at once, 
and the chief change in the new edition is the incorporation of the new set 
of Rules. 

This edition has been entrusted to a new editorial team, and we are glad’ 
to note that the combination of lawyer and average adjuster has been pre- 
served. Litigation arising from general average has nearly become a thing 
of the past; the reason is that the problems which arise are almost invariably 
so authoritatively handled by the average adjusters concerned that recourse 
to the courts is unnecessary. The participation of an average adjuster in 
the editorial work is therefore in a sense more important than that of a 
lawyer. 

Although apart from the 1950 version of the Rules there was very little 
new material to incorporate in this edition—the number of cases on the 
subject decided since 1949 could be counted on the fingers of one hand—the 
editors have not been idle. They have recast most of the chapters to a 
greater or less extent; they have succeeded in cutting out some dead wood; 
and they have brought some of the material out of the Appendices into the 
main text, notably the chapter on the law in the U. S. A. This work has 
on the whole been done judiciously and the result is a much improved volume 
to which the better paper and improved layout contribute materially. 
Occasionally I have felt that the material in Lowndes was shifted about 
without there being an improvement in the presentation, indeed rather the 
reverse. There is also a tendency to use the heading “ miscellaneous” for 
groupings of material which are not miscellaneous at all, but form an integral 
part of the basic law. Thus in Chapter 2 which deals with the general 
principles and conditions of general average we find such important topics 
as the necessity of eventual success of the operation, the question whether 
more than one interest must be imperilled, and the question whether a general 
average expenditure must be extraordinary in kind as well as in degree dis- 
cussed under this heading, a procedure which might lead an uninitiated reader 
to suppose that they are not matters of any moment. Also I found myself 
occasionally in disagreement over the excisions. For instance whether 
McLachlan’s views on the origin of the term “average” were or were not 
sound they have so often been referred to with respect, as of course by 
Lowndes himself, that it seems a pity that the reference to them should be 
dropped. These matters are not perhaps of great substance and detract but 
little from the general value of the alterations made. 

On the other hand some of the additions, if not strictly necessary to the 
argument, are historically of great interest. In earlier editions of Lowndes 
Mvuse’s Case (1609) 12 Co.Rep. 68 was given as the first reported case in 
which the law of general average contribution was discussed. The editors 
are now able to quote a case decided in 1285, and published by the Selden 
Society some years ago. 

The important changes in the York-Antwerp Rules introduced in the 
1950 edition have necessitated g good deal of reorganisation. The rather 
elaborate discussion of the foreign law which was very much cut down in 
the last edition has now in effect disappeared, apart from the special chapter 
on American Law. This change was made possible by the substitution in the 
1924 Rules of a lettered code for Rule XVIII of the 1890 Rules, and the 
process was carried a stage further in 1950 by prefacing the lettered code 
by a new rule of interpretation. This has enabled a considerable simplification 
to be effected. 

At the same time the editors have divided their commentary on each 
rule into two parts, “historical development and practice,” and “ construction,” 
which makes for clarity. The fusing of Rudolf with Lowndes which we said 
we would like to see take place when we reviewed the 1949 edition has not 
been carried through, but there are now included in the text of Lowndes 
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appropriate references to the rules, as in Chapter 2, and much useful cross- 
referencing has been carried out. The authors do also make a number of 
suggestions as to the proper construction of some of the rules; a procedure 
on which they are to be congratulated, for decided cases on the rules are so 
few that it is seldom possible to cite a judicial decision in respect of a 
disputed point of construction. 

C. 


Tæ Law. By J. Leigh MrLLOR. [London: The Teach Yourself 
Books: English Universities Press. 1955. xii and 284 pp. 
6s. net. | 


AFTER Teach Yourself Anthropology, Teach Yourself Astronomy, Teach 
Yourself Ethios, and a number of other such titles, we now have been given 
Teach Yourself the Law. Law teachers need not be alarmed since this book 
will not put them out of business and indeed will help them in their work, 
being of use not only to the layman who wishes to glean some rudimentary 
knowledge of the legal system under which he lives, but also to those embark- 
ing on a course of legal study who wish to gain a preliminary bird’s-eye view 
of their subject. After a brief outline of the history of the English law the 
book goes on to deal with individual topics such as constitutional law, the law 
qf torts, contract, real property, matrimonial causes, the criminal law, and 
ends up with a brief outline of the composition and means of entry to the 
legal profession. At times the scholarship is a trifle slipshod. Thus on p. 12 
we are told that “many of the early Chancellors were ecclesiastics,” whereas 
they were ecclesiastics almost without exception until the sixteenth century 
when a layman, Sir Thomas More, sat on the woolsack. On p. 159 mens rea 
is defined as the “intention to do the criminal act,” and no mention is made 
of “ recklessness ” which also constitutes men rea. On p. 164 the author states 
that “if a crime requires meng rea then the master is not liable for the 
servent’s crimes committed during his employment unless the master himself 
has the necessary mens rea.” He qualifies this by a reference to statutory 
crimes but makes no reference to the crimes of public nuisance or newspaper 
libel, both crimes of vicarious liability and both of which require mens rea in 
the servant. A further criticism of the book is that sometimes technical terms 
are not sufficiently’ explained. Thus on p. 121 references are made to legacies 
“adeeming” and “abating,” but no explanation of the meaning is given of 
terms which would puzzle most laymen. The account of legal ald, of great 
importance to potential clients, is sketchily treated. These are however minor 
criticisms gnd on the whole the author is to be congratulated on the clarity 
and readability of his book and on the skill with which he has condensed 
much information about the law into a small space. 


x Norman Sr. JoOHN-STEVAS. 


INTERNATIONAL COURT OF JUSTICE YEARBOOK, 1954-1965. [Sijthoff: 
Leyden; H.M.S.O.: London. 1955. 272 pp.] 


From the point of view of English lawyers the most interesting feature of 
the ninth volume of the Yearbook of the World Court is the reference to the 
retirement of -Lord McNair and the election of Sir Hersch Lauterpacht as a 
judge. The short biographical note on Judge Lauterpacht reminds us that 
it is almost thirty years since Sir Hersch produced his first major work in 
international law, Private Law Sources and Analogies of International Law, 
1927, and twenty years since he first edited Oppenheim (fifth edition 1985). 


Vor. 19 22 
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Each volume of the Yearbook reproduces the Courts General List enabling 
one to ascertain the popularity and intensity of occupation of the Court from 
year to year. The first dispute was referred to the Court in 1947 and 
judgments were delivered in 1948 and 1949. In 1947 the Court was also asked 
for an advisory opinion which was rendered in 1948. The sole submission of 
1948 was an application for an advisory opinion rendered in 1949. 1949 saw 
the registration of two disputes and of three requests for advisory opinions. 
The latter were all delivered in 1950, together with the first judgment in the 
Asylum Case. The other two judgments in this case were delivered in 19651, 
as was the judgment in the Fisheries Case, the other dispute registered in 
1949. In 1950 one judgment and one advisory opinion were asked for and 
delivered in 1952 and 1951 respectively. The latter year saw four contentious 
cases submitted to the Court, but no requests for advisory opinions. Two of 
the judgments were delivered the following year, and the others not until 
1958. No issues were referred to the Court in 1952, although in 1958 there 
was one contentious case submitted and one request for an advisory opinion, 
both of which were dealt with in 1954. In 1954 the only matter of importance 
was a request for an advisory opinion which was delivered in 1955. It is 
clear from the above that, as yet, neither States nor international institutions 
make enough use of the Court. 

The other parts of the Yearbook which are of greatest interest are the 
sections devoted to instruments conferring jurisdiction upon the Court and 
the bibliography, both of which constitute valuable reference material for 
foreign offices and students alike. 

L. C. Green. 


THE SOLICITOR’S GUIDE TO DEVELOPMENT AND PLANNING. By 
R. N. D. Hasomton. Second edition. [London: The 
Solicitors’ Law Stationery Society Ltd. 1955. xv and 181 
and 11 pp. 22s. 6d. net.| 


AN OUTLINE oF Panning Law. By Desmond Hear. Second 
edition. [London: Sweet & Maxwell, Ltd. 1955. xxxvi and 
208 and 5 pp. 25s. net.| 


Tore Town AND COUNTRY PLANNING Acr, 1954. By DESMOND 
Hear, [London: Sweet & Maxwell, Ltd. 1955. xv and 216 
and 17 pp. 80s. net.] 


PLANNING COMPENSATION VALUATIONS UNDER THE TOWN AND 
Country PLANNING AcT, 1954. By W. F. Oxtver and K. F. 
GOODFELLOW. [London: Sweet & Maxwell, Ltd. 1955. xv 
and 808 and 18 pp.. 8%. 6d. net.] 


Tir Town and Country Planning Act, 1964, which came into force on 
January 1, 1955, radically reorganised the financial provisions contained in 
Part VI of the Act of 1947, by abolishing the development charge and 
substituting a system of payment of compensation on certain refusals of 
leave to develop land. This has involved the overhaul of the existing textbooks 
on the legal aspects of town and country planning and the associated question 
of compensation for the compulsory acquisition of land, and created a need 
for a series of new books dealing with the problems introduced by the new 
system of compensation. 

The Solicitor’s Guide to Development and Planning is the second edition 
of an admirable attempt to reduce the complexities of the relevant Acts into 
everyday language. Its origin in an “Oyez” practice note and articles in 
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the Solicitors’ Journal can clearly be seen from this book’s practical bias-- 
é.g., the instruction regarding purchase notices on p. 142 and the helpful 
information regarding the actual conduct of planning appeals (pp. 47-49). 
A valuable feature of this book is the chapter on those aspects of conveyancing 
practice which are affected by planning considerations. 

The second edition of Heap’s Outline of Planning Law makes fewer con- 
cessions to the newcomer to this field with its highly technical phraseology. 
This book is, however, by one of the acknowledged experts in this field and 
on the legal aspects of “pure” planning (for this author is not concerned 
with conveyancing) {ts comprehensive character marks it out as the standard 
textbook on this subject. The new chapters (12, 18 and 15) on the financial 
provisions of the 1954 Act are first class once the reader has learned the 
language, the difficulty of which is, however, no fault of the author, but that 
of the responsible Parliamentary draftsman. 

A companion volume to the Outline of Planning Law is the same author’s 
annotated version of the 1954 Act itself. Basically this is the version of the 
Act originally published with the Current Law Statutes, to the user of which 
this book needs no recommendation. It includes also the text of the various 
regulations made consequent upon the passing of the Act, and (most valuable) 
an index to the Act and regulations. The notes are brief and explanatory 
rather than expository, assuming as they do that the reader has read and 
comprehended the section. 

Oliver and Goodfellow’s Planning Compensation Valuations is also essen- 
tially an annotated version of the Act (with accompanying regulations), but 
is written primarily for the valuer who has to translate the complicated 
provisions of the 1954 Act into terms of cash. The most prominent and 
important feature is therefore a large number of worked-out examples, which 
demonstrate the problems of this Act as they will appear to him. This 
reviewer does not, however, feel qualified to pronounce upon the merits of 
this part of the book and can judge the book fairly, only from the lawyer’s 
point of view. 

Here it must’ be said that the book seems inadequate. The notes on the 
sections seek actually to expound their meaning, but all too often turn out 
to be mere repetitions in larger type of the section commented upon (8. 8 (2) ) 
or a paraphrase which adds nothing to the terms of the Act already printed 
(ss. 23, 24, 48). It may be, of course, that the object of this is to assist 
the valuer who may be unfamiliar with legal technicalia. If this be so, however, 
what is this valuer to make of the obscure note to section 38 (4) relat'ng 
to the General Development Order, 1950; or the note to the definition of 
“tenancy” (s. 69 (1)) which is unnecessary to the lawyer and meaningless 
to the non-lawyer, or the long (anonymous) quotation from the Companies 
Act, 1948, on pp. 185-186? Even a lawyer would have difficulty over the 
first paragraph of explanation to section 2 (6). On the other hand section 85 
(which relates to ev gratia payments on compulsory purchase where there has 
been no established claim under Part VI of the 1947 Act) would seem to the 
reviewer to require explanation, but in fact it has none except the statement : 
“this is the ‘Pilgrim section’” This Sort of thing makes the subject 
unnecessarily difficult. 

It is suggested that the learned authors have lost sight of their avowed 
reader. The law of planning can be made comprehensible to the person who 
is not an expert in the field, because Mr, Hamilton’s book has demonstrated 
the fact; and some of his explanations would (in this reviewer’s opinion) be 
of more use to the valuer than those given by Mr. Oliver and Mr Goodfellow 
The 1954 Act is, however, a valuer’s Act rather than a lawyers in the problems 
it raises, and these authors are greatly to be commended in tackling the inter- 
pretation of the Act from the point of view of the persons who will be most 
affected by it; any criticisms must therefore be considered in the light of 
their substantial achievement. 

Hamisa R. Gray. 
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Tae Deats Duties. Twelfth edition. By Roserr Dymonp, 
formerly Deputy Controller of the Estate Duty Office, and 
Reematp K. Jouns, LL.B., Of the Estate Duty Office. 
[London: Solicitors’? Law Stationery Society, Ltd. 1955. 
cviii and 1040 and (index) 60 pp. 95s. net. | 


Tuz eleventh edition of Dymond (reviewed in Vol. 14 of this Review, at p. 582) 
appeared in February, 1951. A new edition, published almost exactly four 
years later, is Justified by the importance of the estate duty decisions reported 
during those four years and the changes made by the Finance Act, 1954. 

Of the reported cases perhaps the most important are D’ Avigdor-Goldsmid 
v. Č. I. R. [1958] A.C. 847, and Sneddon v. Lord Advocate [1954] A.C. 257. 
Chiefly because of the D’Avigdor-Goldsmid decision—but also because of a 
welcome extension of the discussion of estate duty problems connected with 
pension funds—Chapter XI (“Policies and Interests provided by the 
Deceased ”), which occupied only 14 pages in the eleventh edition, is given 42 
pages of the new edition. The new Chapter XI is very helpful, and even 
those busy practitioners who dislike any increase in their compulsory reading 
will be grateful for this particular increase. The effect of Sneddon’s case is 
discussed briefly and effectively in the chapter on gifts inter vivos. 

Chapter XII (“Benefits from Companies ”) has been considerably recast 
and rewritten; and the new preliminary outline of the effect of the “ controlled 
companies” provisions in the Finance Act, 1940, should be particularly help- 
ful to anyone who, for the first (but not the unhappiest!) time, has to con- 
sider the provisions once described by Lord Simonds as “of unrivalled 
complexity and- difficulty and couched in language so tortuous and obscure 
that I am tempted to reject them as meaningless” (St. Aubyn v. Att.-Gen. 
[1952] A.C. 15 at 80). 

This book is so well produced and printed on such excellent paper that at 
least one practitioner wonders whether the publishers have fairly considered 
the possibility of producing a book such as this (of which new editions appear 
with unhappy frequency) less luxuriously and therefore less expensively. 

The twelfth edition of Dymond is the last with which Mr. Robert Dymond 
himself will be actively associated. It is, surely, the best edition of this , 
classic work; and, while it is sad that the original author should now announce 
his retirement, his achievement in producing a work of such massive and 
established authority is happily testified by the quality and success of the 
latest edition. 

Lrorin Price. 


ESTATE Dury on SETTLED PROPERTY AND ANNUITIES. By GzorGE 
C. Mason, B.A. [London: Jordan & Sons, Ltd., Shaw & Sons, 
Ltd. 1955. xxx and 226 and (index) 12 pp. 80s. net. ] 


Tars is a convenient and useful book. It collects together those parts of estate 
duty law which concern settled property and annuities. The matter is well 
organised. (But some of the sub-headings under which the author presents 
his well-classified materials are unusual and, I think, unhappy. For example, 
in the chapter “Property passing on death” the following sub-headings 
(among others) appear: “ Passing of Life Estates and Life Estates subject to 
Annuities”; “ Passing of Income Interests”; “Group Passings and Passing 
of Accumulations and Discretionary Trusts.” In his second edition, the author 
should surely reconsider and revise these inappropriate sub-headings.) The 
author helpfully sets out the relevant statutory provisions, in heavy type, in 
the text together with digests of the cases and very full discussion, including 
extracts from the reports, of the principal judicial decisions. The result 
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is a connected account of the law which can be read through without the 
constant and annoying interruptions which are inevitable in using other works 
which set out the statutory provisions in an inaccessible appendix. 


LEOLIN PRICE 


BLUNDELL’s Rent Restrictions Cases. Third edition. By LIONEL 
A. BLUNDELL, LL.M. and V. G. WELLINGS, M.A. [London: 
Sweet & Maxwell, Ltd. 1955. £2 10s. net.] 


Tis is an indispensable weapon in the armoury of anyone engaged in the 
intricate warfare for which the Rent Acts so often provide the casus belli. 
The book and its first supplement provide a comprehensive collection of 
1,215 cases, digested in masterly fashion and expertly annotated. The prac- 
titloner who attempts to deal with Rent Acts problems without consulting 
this book must either be prodigiously learned or waste a lot of his time. 


Leorin Price. 


Tue Rent Acts. By R. E. MEGARRY. Eighth edition by AsHLEY 
BRAMALL and PauL Baker. [London: Sweet & Maxwell, Ltd. 
1955. Ixxxiv and 790 and 26 pp. £2 15s. net.] 


Tus is the eighth edition of a book which has established itself in the last 
ten years as the accepted work of authority on the Rent Restriction Acts, 
and the first which (owing to other calls upon the author) has been produced 
at the hands of editors. 

This new edition was necessitated by the Landlord and Tenant legislation 
of 1954, and the most substantial part of the new material (25 pp.) inevitably 
consists of a discussion of the “repairs” and “services” increases in rent 
authorised by the Housing Repairs and Rents Act, 1954. The provisions of 
the Landlord and Tenant Act, 1954, whereby long leases at ground rents 
may be transformed into “statutory tenancies,” have been dealt with more 
briefly, since they are of course much more restricted in their application. 

The editors have been faced with the thankless task of casting into palatable 
form the somewhat repellent contents of two complicated Acts of Parliament 
with attendant rules, as yet largely without the benefit of judicial interpreta- 
tion. Accordingly it is no adverse criticism of them to say that this reviewer 
misses the master’s personal touch. The mantle of Elijah is not, it seems, 
transmissible by disposition inter vivos 

Hamisa R. Gray. 


ANNALES UNIVERSITATIS MARIAE CURI-SKLODOWSKA. SECTION G: 
Ius. Vol. 1. [Lublin: at the University Press. 1954. 402 


pp. ] 


Tnıs publication of the Polish State University in Lublin contains a number 
of papers written by members of the Faculty of Law. They are uneven 
in quality and degree of political colouring. Two articles, in particular, 
deserve being brought to the notice of readers in this country. In the 
first Professor A. Burda examines the method and general character of 
the work of J.-J. Rousseau from the materialistic viewpoint. His conclu- 
sions are not surprising. The philosopher from Geneva was very much the 
product of his age, both in the method he used and the ends he desired. 
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Plekhanov’s assertion that he was a precursor of Marxism cannot be taken 
seriously. The writer makes short work of Rousseau’s unhistorical approach, 
his eclecticism, his unwillingness to go all the way along the path of atheism 
and his idealism. Whilst Rousseau was anxious to narrow the gap between 
the extremes of wealth and poverty, he regarded private ownership as 
sacrosanct (le vrai fondement de la société civile) and recoiled from the 
idea of expropriation He was “an ideologist of the middle class,” concludes 
the author. 

The second article, by Professor S. Buczkowski, is concerned with arbi- 
tration. It opens with a description of, as the writer puts it, the decline 
of the commercial courts of law in the capitalist States. Their economy is 
largely dominated by powerful trusts and cartels which are naturally 
attracted by the secrecy and flexibility offered by an arbitral hearing. The 
weaker contracting parties have no choice in the matter, equality in 
bargaining has been reduced to a purely formal principle. This, if hardly 
novel, is an arguable thesis, but the overall picture is distorted. The writer 
glosses over the judicial control of arbitration, makes no mention of the 
recent anti-cartel legislation in France, Norway and Western Germany and 
minimises other reasons which lead many litigants to opt for arbitration. 
He must be writing with his tongue in his cheek when he asserts wholesale 
that English judges in dealing with cases of restraint of trade favour the 
interests of monopolies. He would have been on firmer ground had he 
limited his strictures to the fact that the requirement of reasonableness 
of a restraint in the interest of the public has in this country remained 
largely undeveloped. Of greater interest is what the writer has to say 
about arbitration in Communist States. Although the Soviet Code of Civil 
Procedure in certain cases allows resort to arbitration in the accepted 
sense of the term, in practice this is never done except in the field of 
foreign trade disputes, for which permanent arbitration tribunals are 
established. The explanation, no doubt, lies in the complete nationalisa- 
tion of all means of production and distribution of goods and services. (In 
other Communist States the continued existence of small private farmers, 
manufacturers and traders results in arbitration still having some, though a 
steadily diminishing, part to play.) On the other hand, disputes arising 
between the various State economic organisations, which are ex lege excepted 
from the jurisdiction of ordinary courts of law, are entrusted to the so-called 
State Economic Arbitration Commission. This form of arbitration bears 
little resemblance to the traditional institution and represents a special 
development of the Communist system. The Commission is not a judicial 
but rather an administrative organ, part and parcel of the economic 
machinery of the State. When dealing with disputes it is guided by the 
current demands of economic policy. Its award must endeavour to promote 
the smooth working of the plan. It is thus not surprising to learn that 
the Commission is not restricted in any way by parties’ claims and may 
even act on the initiative of its chairman or, indeed, of the government. 


J. K. G. 


GROUP PROBLEMS IN CRIME AND PUNISHMENT. By HERMANN 
MANNHEIM, Reader in Criminology, London School of 
Economics. [The International Library of Sociology and 
Social Reconstruction. London: Routledge & Kegan Paul Ltd. 
1955. x and 809 pp. (with index). 28s. net.] 


Tris work is the product of an unusual combination of qualities—precise, 
thoughtful scholarship and a deep understanding of practical problems. It is 
made up of Dr. Mannheim’s major articles, published over the past twenty 


Ww 
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years (plus three previously unpublished articles), commenting on some of the 
leading problems in criminology, penology, and the criminal law. Contributions 
to legal, sociological, criminological and mental health journals and papers 
prepared for several international congresses reveal both the range of the 
author’s interests and learning and the essential cohesion of his views. He 
describes himself as “a cross between a lawyer and a... sociological 
criminologist ”—the cross-breeding has produced a blend of the better charac- 
teristics of both parents, law and sociology. 

The articles collected range from the near popular to the close analysis 
of the methodology of social research; however, nowhere is there to be found 
the glib, simplistic and therefore usually wrong conclusions characteristic of 
so much that is written on criminology. The lawyer, interested as he should 
be in the study of the adult offender, in collective punishment, in the discipline 
of criminology and its methods, in capital punishment, in the short prison 
sentences and their alternatives, and in some of the more important and 
socially significant aspects of the criminal law, will find much of value in 
this book. The articles on ‚American Prisons and American Criminology 
provide a useful counter-balance to the sensationalism of most of the mis- 
information on these topics that crosses the Atlantic. 

As Dr. Mannheim points out, “whereas ... the social worker has become 
accepted as an essential link in the practical administration of criminal 
justice, the sociologist has in this field still to fight for his recognition.” It 
is accepted in England that the social worker has an indispensable part to 
play in the aftercare of prisoners, the treatment of criminals by Probation 
in the community, the assistance in diagnostic advice to the courts, and in 
many aspects of the problems of juvenile delinquency; here the skills of social 
case work are welcomed and their practical value recognised. The same is 
not true of the developing and established skills of the sociologist, who seeks 
to search out the complex and important group and cultural pressures without 
an understanding of which there can be no rational and effective penal system. 
It is to be hoped that this book will lead many to a recognition of the great 
value of this neglected approach to the problems of crime and punishment. 


Norvat Monraris. 
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LATE NATIONAL INSURANCE CLAIMS: 
CAUSE FOR DELAY 


Cast law is made daily by administrative tribunals just as much as 
by the traditional courts. A deputy insurance commissioner has 
recently drawn attention to this in a lecture,’ surveying decisions 
under the national insurance and industrial injuries schemes. 
The decisions are of importance to vast numbers of people, and 
nearly everyone is a potential claimant. The results and the 
reasoning leading to them ought to be subjected to the same intense 
scrutiny in legal periodicals as is accorded to law-reports cases. 
As decided cases become more and more myriad it becomes more 
and more difficult to make a start. There are many problems 
calling for attention under the national insurance and industrial 
injuries schemes alone. One of the most frequently occurring is 
that of determining when a late claim should be allowed. 

Among the commonest grounds for disallowing claims to insur- 
ance benefit is that the claim was not made within the prescribed 
time. While the prescribed time varies from one type of benefit 
to another, the provision is common to all that on principle a late 
claim results in forfeiture of benefit. But under the national 
insurance scheme— 

“ If in any case the claimant proves...(b) ... that through- 

out the period between the earlier date and the date on which 

the claim was made there was good cause for delay in making 

such claim .. . he shall not æ. . be disqualified . . . for 

receiving any benefit to which he would have been entitled if 

the claim had been made on the said earlier date.” ? 
Similarly, benefit under the industrial injuries scheme must be 
claimed within the prescribed time— 


1 Safford, ‘‘ The Creation of Case Law ” (1954) 17 M.L.R. 197. 

2 S.I. 1948, No. 1041, reg. 11 and 2nd Sched., as enacted by 8.I. 1952, No. 1207, 
reg. 8 and Sched. A, made under the National Insurance Act, 1946, s. 28 (1). 
The equivalent provision ın force in Northern Ireland is 8.R. & O. (N.I.), 
1948, No 196, reg. 11 and 2nd Sched., as enacted by 8.R. & O. (NIL), 1952, 
No. 46, reg. 2 and Sched. A, made under the Nationa! Insurance Act (N.I.), 
1946, 8 27 (2). 
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“< Provided that if in any case the claimant proves that there 
was reasonable cause for the failure to make the claim before 
the date on which it was made, the prescribed time for making 
that claim shall be extended to the date on which the claim is 
made.” § 

The administrative tribunals under the schemes—ultimately the 
commissioner in Great Britain and the umpire in Northern 
Ireland—are left to determine what amounts to good cause or 
reasonable cause for the failure to claim in time. It is proposed 
first to examine what they have decided, and then to consider 
whether any criticisms of the decisions ought to be made. 


GENERAL FORMULA 


Commissioners have evolved a general formula as to the meaning 
of “ good cause’? for delay. In C.S. 871 /49, the commissioner 
said: ‘‘ It will be observed that the expression used is ° good cause,’ 
not ‘a good excuse.’ ‘Good cause’ means, in my opinion, some 
fact which, having regard to all the circumstances (including the 
claimant’s state of health and the information which he had 
received and that which he might have obtained) would probably 
have caused a reasonable person of his age and experience to act 
(or fail to act) as the claimant did.” This observation, made on a 
claim for sickness benefit, has been adopted as to unemployment 
benefit “ and death grant.’ It is doubtless an approach which is 
common to all benefits. Moreover, in R(U) 6/52, the commissioner 
thought there was no distinction between good cause (national 
insurance) and reasonable cause (industrial Injuries). 

In Texas, where the expression in the Workmen’s Compensation 
Act is “good cause,” “. . . all that is required of an injured 
employee is that he prosecute his claim for compensation with that 
degree of diligence which an ordinary man, situated as he is, would 
exercise under the same or similar circumstances.” ê 

The Northern Ireland attitude seems to be similar to that in 
Great Britain, if not expressed in identical language. On a claim 
for sickness benefit—5/68 (S.B.)—the umpire said: ‘* When 
considering whether there is good cause for failure to make the 
claim, it is necessary to find something in the circumstances which 
prevents or precludes the claimant from making the claim in 
time or which involves a difficulty in so claiming which would 
reasonably be regarded as insurmountable by the claimant.” 


3 S.I. 1948, No. 1862, reg. 12 and 2nd Sched , as enacted by 6.1. 1962, No. 1208, 
reg. 3 and Sched. A, made under the National Insurance (Industrial I® auries) 
Act, 1946, s. 82 (2). The equivalent provision in force ın Northern Ireland is 
S.R. & O. (N.I), 1948, No. 204, reg. 12 and 2nd Sched., as enacted by 
8.R. & O. (N.I.), 1952, No. 118, reg 8 and Sched. A, made under the National 
Insurance (Industrial Injuries) Act (N.I.), 1946, s. 32 (2). 

4 R(U) 6/52 

5 R(G) 9/52, a decision of a full tribunal of commissioners. 

6 78 A.L.R. 1252. And see Kermickel, ‘‘ Workmen's Compensation—Court’s 
Construction of ‘Good Cause ’ ” (1958) & Baylor L.R 806. , 
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In an earlier unemployment benefit case—49/48 (U.B.)}—the 
Northern Ireland umpire had expressed the opinion that ‘* good 
cause’? under the 1946 Act meant the same as it had been inter- 
preted to mean under the old Unemployment Insurance Acts. 
He then gave a summary based on a 1981 Great Britain unemploy- 
ment insurance case: 788/81 (U). Something in the nature of a 
praetorian edict fell from the Northern Ireland umpire at about 
the same time in a sickness benefit case—488/48 (S.B.), where he 
made a general survey of good cause. 

The commissioner in Great Britain has never gone as far as the 
Northern Ireland umpire’ in holding that the rules hammered out 
under the old legislation apply under the 1946 Acts. He has 
applied the old insurance principles in unemployment benefit * and 
maternity allowance ° cases, and has applied workmen’s compensa- 
tion principles in industrial injury cases,’° but has never said that 
all the old principles survived. Moreover, in R(U) 6/52, the com- 
missioner said that while good cause and reasonable cause were 
identical to each other, they were not identical to reasonable cause 
under the Workmen’s Compensation Acts. 


Tue DEcrsions 


The actual decisions on what amounts to good cause or reasonable 
cause for delay can be arranged under certain convenient 


headings. 


Deliberate election not to claim 

On principle, when a person knows he could claim and decides 
not to, there is not good cause for delay in claiming if he changes 
his mind. This has been laid down in cases on sickness benefit,!! 
and was the doctrine with regard to reasonable cause of the work- 
men’s compensation cases.** Similar principles have been applied 


10 C.I. 278/50. 

11 Sie C. - 587/49; C.8. 554/49; R(S) 19/52; R(8) 19/58; 951/48 (8.B.) (Northern 
land 

12 Webster v. Cohen Bros. (1918) 6 B. 92; Abel v Estler Bros. (1919) 12 B. 184: 
Langley v Thomas Firth ¢ Sons, Ltd. @921] 1 K.B. 655; Gibbard v. Thomas 
Tyrer & Co., Lid (1922) 15 B. 286; Livingstone v. Summerlee Iron Co., Ltd. 
(1922) 15 B. 296 (Court of Session); Johnson v. Harland 4 Wolff, Ltd. (1923) 
16 B. 164; Attken v. O (1926) 19 B. 88; Atherton v. Chorley Colliery 
Co., Ltd. (1926) 19 B. 814; Drewett v. Britannia Assurance Co. , Ltd. (1927) 
20 B. 484; Soyer v. Johnson, Matthey & Co. (1927) 20 B. 504; Brown v 
Aveling & Porter, Ltd (1929) 22 B. 165; Sharrod v. Warwickshire Coal Co . 
Ltd. (1929) 22 B. 599; Halsey v. Erith Oil Works (1980) 23 B. 1; White v. 
Leicestershire Colliery d& Pipe Co., Ltd. (1932) 26 B. 189 (H.L.); Owen v. 
John Baker & Bessemer, Ltd. (1932) 25 B. 889; Elliott v. Great Northern Ry 
, A 1984) 69 I.L.T.R. 8 (C.A., Northern Ireland}; Taylor v. Wood 
. 287; Holborough v United Dairies (London), Ltd. (1987) 30 B. 
272; Hodge v. Wakefield Trintty Football Club (1987) 80 B. 359; Ashton v 
LNE. Ry. (1941) 84 B. 202; Macdonald v. Flynn (1944) 37 B. 12; Stevens 
v London Electricity Board (1949) 41 B. 294. And see Rankine v. Alloa 
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in such cases in other countries.** It does not matter why the 
insured person made the decision, whether through thoughtlessness, 
hope that the sickness would be over too quickly to make it worth 
while bothering ministry officials—though a slightly more lenient 
attitude on this point seems to be taken in New South Wales 1 and 
possibly also in Victoria *—a desire to save the insurance fund, a 
wish not to antagonise his employer (under workmen’s compensa- 
tion), or for any other reason. 

In C.S. 871/49, the claimant, who was employed by British 
Railways, thought she would receive full wages during sickness, 
as had happened before. When she discovered her mistake, she 
made a late claim for sickness benefit. This was disallowed on the 
ground that she had no good cause for her delay.** In 1/52 (S.B.) 
the employer was in the habit of paying full wages for periods of 
sickness, and the claimant employee had to sign an undertaking not 
to claim sickness benefit. Later, the claimant received a letter 
saying that as from a year previously she was not entitled to sick 
leave on full pay. The Northern Ireland umpire held there was 
good cause for delay in respect of sickness during that time. 


There appears to be no decision on the situation where an 
employer does pay full wages for a period during sickness, and then 
stops while the employee is still ill, thus causing him to make a 
late claim. In workmen’s compensation cases, however, there was 
held in those circumstances to be reasonable cause for the delay in 
claiming. In Luckie v. Merry," a workman who was injured 


Coal Co., Ltd. (1904) 6 F. 875 (Court of Session), Bedford v. Bell 4 Aprii 
Ltd. (1988) 26 B 161, Phillips v. G. I Sidebottom £ Co., Ltd (1984) 27 B. 
382. Cf Harris v James Ilowden & Co (Land), Ltd. [1939] 8 All BR. 84. 

In this article the abbreviation ‘‘ B.” stands for Butterworth’s Workmen's 
Compensation Cases. All workmen’s compensation cases cited are decisions of 
the English Court of Appeal unless the contrary 18 indicated. 

13 New South Wales: Vardy v. South Chifton Coal Mining Co., Ltd. (1982) 22 
Aust Dig 1271; McNellee v Davison (1934) 29 Aust.Dig. 459; Day v. 
Government Printer (1985) 29 Aust Dig. 460; Garratt v. Tooheys, Ltd. [1950] 
Aust.Dig. 562. Western Australia: Benison v Booty (1924) 27 W A.L.R. 3 
New Zealand: McCarthy v. Union Steamship Co. of New Zealand, Ltd. 
[1916] N.Z.LR 1154. Maine (“unforeseen cause’’): 78 A L.R. 1254 
Oklahoma (‘‘ sufficient reason’’): 92 A.L.R. 510; Ford Motor Co v. Hunt 
(1930) 78 A.U.R. 1227 Texas (" good cause’’): 145 A.L R. 1288; Kermickel, 
op. cit., note 6, ante. m 

14 Butt v. John W Eaton, Ltd. (1920) 29 C.L-R. 126 (High Court). 

15 Wilhams v. Victorian Railway Commissioners (1939) 29 Aust.Dig. 458. 

16 See also CS. 537/50: 488/48 (B.B.) (Northern Ireland); 483/48 (S.B.) 
(Northern Ireland) 

‘7 [1916] 3 K.B 88. And see King v Port of London Authorit [1920] A.C. 1 
(H.L ); Hillman v. LB. & S.C. Ry. [1920] 1 K.B. 28-4 ; Shotts Iron Co., 
Lid. v. Fordyce [1980] A.C. 508 (H ify: Maynard v. Bercovottch (1982) 25 B 
TI; Carthdge v. Shelton Iron, Steel € Coal Co , Lid. (1984) 27 B 186; 92 
A.L.R. 509 (Texas). Cf. Healy v. Galloway (1906) 41 L.L.T.R. 5 (C.A, 
Ireland); Lynch v. Marquis of Lansdowne (1918) 48 I.LTR. 88 (ibid.); 
Allen v. Hoey (1914) 49 I.L.T R 89 (ib:d.); Kenny v. Alliance and Dublin 
Consumers’ Gas Co, Ltd. (1928) 67 I.L.T.R. 157 (C.A , Irish Free State); 
Drewett v Britannia Assurance Co., Ltd (1927) 20 B 434; Soyer v. John- 
son, Matthey £ Co (1927) 20 B 604. 
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reported the accident to his employer, who told him to potter 
around on full pay till he was better. The workman did so, and 
gradually got back to almost his old work, when he was dismissed 
for misconduct unconnected with the accident. It was held that 
there was reasonable cause for a late claim. In Harper v. Harper,” 
it was held that receipt of an eœ gratia payment for a time 
constituted reasonable cause for delay in claiming workmen’s 
compensation. The Supreme Court of the Irish Free State, in 
Marron v. Louth C. C., held that being engaged in (unsuccessful) 
negotiations for a settlement was reasonable cause for making a 
claim out of time. 

Another class of case is that where the insured person thinks 
the misfortune giving rise- to the right to benefit will be so short- 
lived that claiming is not worth while. In C.S. 596/49, the 
claimant had originally decided not to claim sickness benefit because 
he thought he would get better quickly. When he turned out to be 
wrong and claimed, he was held not to have had good cause for his 
delay. A similar decision was given—4/52 (S.B.)—in Northern 
Ireland against a man who delayed claiming because he kept hoping 
to be cured. But a more lenient view seems sometimes to have 
been taken of workmen’s compensation. In Moore v. Naval Colliery 
Co., Ltd.,*° it was held that hope of a cure was reasonable cause 
for delay where the workman did not intend to claim if his hope 
materialised. In R(U) 84/51, a man was held not to have good 
cause for delay in claiming unemployment benefit by virtue of 
mistakenly expecting to be out of work for only one day. 

Finally, there is the case where a person intends to claim but 
waits until he has cleared up some preliminary issue. In 5/58 
(S.B.),’ a claim for sickness benefit in Northern Ireland failed for 
tardiness where the claimant complied with requirements by his 
employer and friendly society that they see the medical certificate 
before it was sent to the ministry. Neither this nor the expense 
of obtaining a second certificate was held to amount to good cause 
for the delay.’ 


Physical incapacity to claim ; 
If a person is too ill to attend tæœclaiming he has good cause for 
delay. This is agreed by all the authorities, whether under the 


18 [1916] 2 K B. 811. 

19 (1938) 72 I.L.T R. 101. 

20 (1915) 5 B. 87 Cf. McNulty v. County Donegal Joint Railways Commitee 
[1943] Ir R. 549 (Supreme Court, Irish Free State) See also notes 14 and 15, 
ante. i 

1 And see 899/49 (8.B.) (Northern Ireland) 

2 Cases falıng under this heading were dealt with in the same way under the 
old unemployment insurance legislation: see 262/80; 1822/80; 7592/30, 
10427/80; 11518/80; 788/31; 15453/81; 19970/382; 1904/36; 2042/86; 8104/38, 
118/42 and 896/48 (Northern Ireland) Cf. 2889/34 (Northern Ireland) 
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national insurance scheme in Great Britain? or Northern Ireland,‘ 
under our old Workmen’s Compensation Acts,° or under existing 
workmen’s compensation legislation abroad. ° 

In C.S. 51/49, a claimant in hospital for a very serious operation 
was held to have good cause for delay in claiming sickness benefit. 
In R(S) 21/54, the claimant for sickness benefit lived alone; she 
was new to the district and did not know where to send her medical 
certificate; she was being helped ‘out only by a neighbour of slight 
acquaintance; she had lost her voice; messages she sent were not 
delivered; all these circumstances of worry added to her illness. 
Good cause was found. l 

The Court of Session, on the other hand, in a case” under the 
Employers’ Liability Act, 1880, had held there was no reasonable 
excuse for delay where a widow claiming in respect of the death 
of her husband was in a disturbed state of mind on account of 
the accident. Im another such case the same court held there 
was no reasonable excuse where the claimant, seeking compen- 
sation for the death of his son, was ignorant, old and illiterate. 


Defective mode of claiming 

Ignorance as reasonable or good cause must be considered in 
detail separately, as must the allied subject of acting on misguided 
advice. A defective claim may not be wholly ineffectual. In 
C.S. 88/49, it was held that if a person notified the ministry of 
his claim, and the ministry treated him as a claimant, that was 
good cause for delay in making a formal claim.? In C.S. 618/49 
the delay of medical certificates in the post was held good cause 


3 Sickness benefit: C.S. 51/49; 0.8. 587/49; C.S. 42/50; R(8) 3/58; R(S) 9/54; 
R(S) 12/54; R(8) 21/54; widow’s pension: C.G. 153/49; industrial injury 
benefit: RM) 48/55. 

í ae (D oean 488/48 (8.B.); 287/49 (8.B.); 36/51 (B.B.); death grant: 
2/4 G.). 

5 Sanderson v. Parkinson & Sons, Ltd. (1918) 6 B. 648; Maund v. Barton 
(1924) 17 B. 181; Gill v. Owners of Ship ‘‘ Bontface’’ (1982) 25 B. 846: 
Lomas v. Park Hall Colliery Co., Ltd. (1935) 28 B. 818; Ellison v. Calvert £ 
Heald [1986] 8 All E.R. 467 (H.L.). Cf. White v. Leicestershire Colliery 
¢ Pipe Co., Lid. (1982) 25 B. 189. 

6 New South Wales: Jordan v. Metropolitan Water, Sewerage and Drainage 

Board (1948)'29 Aust.Dig. 451. New Zealand: Stllick v. Taupiri Coalmines, 

Ltd. [1922] N.Z L.R. 518. Maine: 78 A.L.R. 1250. Massachusetts: 107 

A.D.R. 821. Michigan: Gage v.eBoard of Control of Pontiac State Hospital 

(1919) 7 A.U.R. 5388. Nebraska: 145 A.L.R. 1284. Oklahoma: 145 A.L.R. 

1285. Rhode Island: 78 A.L.R 1250 Texas: 78 A.L.R. 1252; Kermickel, 

op. cit., first note 6, ante. Republic of Ireland: Dennehy v. O'Shea's, Ltd. 

(1954) 90 I.L.T.R. 1 (Supreme Court). 

Connolly v. Young's Paraffin Light and Mineral O:l Co., Ltd. (1804) 22 R. 80. 

8 M’Fadyen v. Dalmellington Iron Co. (1897) 34 S.L.R. 266. 

® And see 88/50 (8.B.) (Northern Ireland). See ‘also, for similar views on 
workmen’s compensation: New South Wales: Hall v. Skuthorpe (1926) 22 
Aust.Dig. 1267; Burns v. Commissioner for Ratlwoays (1989) 29 Aust.Dig. 457. 
Ontario: Armstrong v. Canada Atlantio Ry. (1902) 4 O L.R. 560. .8.A. 
generally: Appel, ‘‘ Construction of Statutory Excuse for Failure to give 
Written Notice of Injury ’’ (1927) 12 Cornell Iu.Q. 280. South Dakota: 92 
A L.R. 611. Tennessee: 78 A.L.R. 1250. Virginia: 78 A.L.R. 1252 (all 
* reasonable excuse ’’). 
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for not delivering them in time.™ In R(S) 25/52, the claimant 
addressed his certificate to the local national insurance office and 
put it in the out-tray at his office. The clerk responsible for 
posting it failed to do so. The claimant made no inquiries for 
ten days. It was held that he had good cause for delay: he 
had acted as a reasonable man would have done.** 

Allied to these cases are those where the insured person delegates 
the job of making the claim and the agent makes a mess of it. 
In R(S) 4/52, a girl aged fifteen who had never had to claim 
before and who was in hospital for a serious illness left the sickness 
benefit question to the judgment of her parents. They relied on 
the opinion of a ‘ Society Collector ’’ that the girl was too young 
for benefit. When the mistake was discovered, it was held that 
she had good cause for the delay (though on the authorities the 
parents did not have good cause). The New Zealand Compensation 
Court has held}? that a minor had reasonable cause for delay 
where his guardian ad litem bungled the claim. 

In C.G. 207/49, a claim for maternity grant and attendance 
allowance, the claimant was ill after confinement. She left the 
business of claiming to her husband, the husband thought the 
hospital was attending to it, and in fact no claim was made at 
all. The claimant was held to have good cause for part but not 
all of the period of over two months delay after she left hospital. 
The commissioner said: ‘* When a claimant was seriously ill, and 
unable to attend to a claim at the time when she should have 
attended to it in order to comply with the relevant regulations, 
the question to be considered in determining whether or not she 
had good cause for her failure to make a claim before the date 
on which it was made depends upon the answer to the question 
“Has she done all that she could reasonably be expected to do 
in the interval?’ She is not entitled to leave to others the making 
of her claim, and take no further interest in the matter. It 
is her duty to follow up the matter for herself, so far as she can 
reasonably be expected to do so, having regard to her condition 
and circumstances.” 1° 

It was stated for unemployment benefit, in C.U. 78/49, that 
where a claimant’s association has an arrangement with the ministry 
for collective claims by an associatign official on behalf of all the 
entitled members of the association, and the arrangement is not 
complied with during the prescribed time, all the individual bene- 
ficiaries (except the defaulting official) have good cause for delay 
in putting forward their individual claims.“ — 

10 And see ©.G. 158/49; BAe (S.B.) (Northern Ireland) ; Ritehen v. C Koch £ 

Co. (1981) 24 B. 294 (H.L.). 

11 A simular case is C 8. 596/49 
12 Sutton V. Esive Singh [1940] N.Z.L.R. 695. 
13 And see 18031/8380 (unemployment insurance); 78 A. L.R. 1258 (Kentucky); 

92 A.L.R 511 (Texas). 


14 And see, as to New South Wales: Small v Metters, Ltd. (1941) 41 N.8.W. 
SR. 97; as to New Zealand: Mahoney v. Thomas Borthwtek £ Sons 
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Several cases have arisen of solicitors bungling claims for dea 
grant. In C.G. 1/50, clerks at the registry of deaths express 
conflicting opinions as to the claimants’ right to this benefit, 
she put the matter in the hands of the solicitor who was alrea 
dealing with probate for her. He made a late claim, not havi 
good cause himself for the delay. The claimant succeeded,’ al 
the commissioner said: ‘‘In a case in which it was practical 
for the beneficiary to make his’ claim for benefit himself but | 
has delegated the task of making it to another person who fa 
to make the claim in time, good cause for the failure can | 
shown by proving that having regard to all the circumstance 
including the beneficiary’s education and experience of affairs, 
reasonable person in the same position would not have thoug 
it necessary to send the claim to the local insurance office himss 
but would have relied on the other person to send it in tin 
and would have taken no steps beyond those (if any) which tl 
beneficiary took to ensure that the other person had sent tl 
claim in time.” Then he added a cautionary note: ‘fI desi 
to emphasise that a claimant can only prove good cause if | 
shows that he did all that he reasonably could to ensure th 
the claim was made in time. Every case of this kind must | 
judged in the light of the particular circumstances: it does n 
follow from this decision that in a case in which the claimant 
in no doubt about his legal right to the benefit and is not alreac 
consulting a solicitor about a matter closely connected with tl 
claim but merely asks the solicitor (as he might ask a lay frier 
or employee) to make the claim for him in order to save himse 
time and trouble, the claimant will be held to have proved gor 
cause for delay if the solicitor fails to make the claim in time.”’ 

The full tribunal of commissioners, in R(G) 9/52, adopted tl 
principle as to delegation stated in C.G. 207/49.'® On an executor 
late claim for death grant, the majority held that the claima: 
had not got good cause for delay in being under the impressic 
that the deceased’s son was claiming or in thinking that tl 
solicitor who was acting as law agent in the executry would atter 
to the matter. The solicitor had not been specifically instructed - 
claim death grant.’’ The dissentient made four points: (1) ` 
was not established as a fagt that no specific instructions we 
given to the solicitor, (2) An executor cannot be expected i 
know about death grant in the same way as an insured persc 
is expected to know about his own benefits. (8) Generally 
person cannot shelter behind his own ignorance. ‘‘ In other wor 
a claimant should seek advice at an office of the Ministry. Bi 


(Australasta), Lid [1044] N.Z.L.R. 80; of Welsh v Ocean Beach Freezn 
Co., Ltd [1944] N.Z L.R. 92. 

15 Cf. C.G. 76/50. ` 

16 Bee last note 13, ante. See also, as to delegation of claimmg to a law fir 
in Texas, Kermickel, op. cil., first note 6, ante. 

17 And eee 871/49 (8.B.) (Northern Ireland). 
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surely only if he was not in touch with a person who was, or 
should have been, even better qualified to give the necessary 
guidance than a clerk—possibly a not very experienced clerk— 
consulted at an office of the Ministry? ? (4) Referring to caution 
about employing solicitors expressed in C.G. 1/50,1% while that 
might apply to other benefits it ought to be part of every probating 
solicitor’s duty, without any specific instructions, to apply for 
death grant. 
` In R(G) 17/52, an executor gave a general instruction to a 
solicitor to get in the deceased’s estate, but did not specifically 
mention death grant. He did, however, send, among other papers, 
the deceased’s national insurance card and death certificate and 
leaflet N.I. 49 (which explains about death grant). The solicitor 
did not claim in time, but it was held that the executor had 
good cause for delay. C. G. 1/50 ** was followed and R(G) 9/52 °° 
_ distinguished. 


Offending the doctor 

On a late claim for disablement benefit—R(I) 16/58—the 
claimant said the delay was due to the time it took to convince 
his doctor that he was disabled. He thought that if he claimed 
before that he would be prejudicing future relations with the 
family doctor. This made him two and a quarter years late. 
The commissioner said: ‘‘I think a man may reasonably be 
deterred from making a claim for disablement benefit by the feeling 
that if he does so he will give offence to his own doctor. But 
there is a limit to this. It might be reasonable to abstain from 
making a claim for a short time if he felt that his doctor was 
probably right in treating the disability as temporary and trivial, 
yet it would not be reasonable to abstain from claiming for a 
long time, or if he felt all along that the doctor was probably 
wrong.’ Both these features were against the claimant, and 
accordingly the cause for delay was held not reasonable. 


Ignorance of the law 

Ignorance of the statutory provisions, of the regulations, or 
of decisions under them, so that one does not know a claim could 
be made, or so that one does nop know the correct procedure 
for claiming, does not constitute relieving cause for delay. It has 
been held not reasonable cause for delay in claiming under the 
industrial injuries scheme in Great Britain?’ and in Northern 
Ireland,t and that was also the position under our Workmen’s 
Compensation Acts.” It has been held not good cause for delay 


18 See last note 15, ante. 

19 See last note 16, ante. 

20 O.I. 14/49; RT) a R(T) 51/53; RM) 28/54; R(T) 79/54. Cf. RD 51/54 

1 1/50 (L.I.); 1/52 (I 1.). 

2 Roles v. Pascall ¢ Sons [1911] 1 K.B. 982; Judd v. Metropolitan Asylums 
Board (1912) 5 B. 420; Melville v. M ‘Carthy (1912) 47 I.L.T.R. 57 
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in claiming sickness ‘benefit in Great Britain? and Norther 
Ireland,“ unemployment benefit in Great Britain® and Norther 
Ireland, and maternity benefit,’ widow’s benefit,’ and deat. 
grant? in Great Britain cases. It was the rule, too, of the ol 
unemployment insurance scheme.” 


In R(T) 16/58, the claimant strained his wrist on January 24 
1950, while lifting timber. He received benefit until February 4 
1950, and thereafter was back at work more or less continuous!: 
until May, 1952, when he entered hospital for an operation o) 
his wrist. He left hospital on June 2, 1952, and claimed disable 
ment benefit on June 18 of that year (two and a quarter year 
late). When first asked to explain the delay, the claimant saic 
he was unaware of the time limit. The commissioner commented: 
“It is well established that ignorance of one’s right to benefi 
or of the procedure for obtaining benefit cannot by itself amoun 
to reasonable cause for delay in claiming it.” The claimant als 
said (a) that as he had notified the injury he thought no furthe 
notification was necessary until he was able to substantiate the 
claim for disablement benefit, and (b) he thought he had first 
to establish his claim on medical grounds with his own doctor. 
who for a long time thought the injury slight and temporary. 
Neither of these erroneous beliefs was held to amount to reasonable 
cause for delay. 


The claimant in C.S. 871/49, was held not to have good 
cause for delay in claiming in that she did not know sickness 
benefit was payable to a person in receipt of full wages. A delayed 
injury benefit claim was made in C.I. 14 /49,"? where the claimants 


(C.A., Ireland), Leslie v. Robson (1920) 18 B. 150. And see Bram V. 
Evans ¢ Sons (1909) 8 B. 84; Clay v. Sherwood , Colliery Co., Ltd. 922) 
15 B. 208; Aldridge v. Warwtckshire Coal Co., Ltd. (1925) 18 B. 181. Cf. 
Rankine v. Alloa Coal Co., Ltd. (1904) 6 F. 375 (Court of Session). 

C.W 8. 8/48; C.8. 85/48; C.8. 84/49; C.S. 99/49; 0.8. 158/49; C.8.' 871/49; 

C.8. 554/49; C.8. 42/50; C.W.8. 14/50; C.S. 270/50; 0.8. 414/50; 6.8. 

463/50; C.S 587/50. Cf. C.S. 618/49. 

488/48 (8.B.); 951/48 (8.B.); 483/48 (S.B ); 287/49 (8.B.); 586/49 (8.B.); 

407/49 (8.B.); 1119/49 (8.B.); 38/50 (8.B.); 83/60 (8.B.); 9/58 (8.B.). 

5 R(U) 5/52. i 

See 84/50 (U.B.). 

Attendance allowamce: C.G. 15/48; 0.8.4. 6/48; C.8.G, 9/49; R(G) 8/58; 

C.G. 47/49; maternity allowances C.W.G. 4/49; maternity grant: R(G) 8/58. 

8 O.G. 158/49 (widow’s pension), 

O.G. 125/50, where it was held that neither ignorance of the law nor having 

& great deal of harassing business to transact in connection with the death, nor 

both together, constituted a good cause for delay; C.G. 184/50, where ıt was also 

held that leaving claiming to a person resident in the decéased’s area, when 
the claim could be made by post, did not make the agent’s ignorance good 
cause; R(G) 9/52 (tribunal of commissioners). 

10 1218/1929; 1999/33; 354/87 (Northern Ireland), and many subsequent Northern 
Ireland decisions And gee 8104/88. See also, regarding the old sickness 
benefit system, National Health Insurance Approved Soaseties Handbook 
(1938), p 101, para 383. 

11 And see C S. 554/49; C 8. 587/49. 

12 And see C 8., 99/49 


u 


A 


~a 


JuLy 1956 INSURANCE CLAIMS : CAUSE FOR DELAY OoL 


reason for the delay was that she did not know where to send 
the medical certificates and that she was not fully aware of the 
changes that had been made with regard to the method of claiming 
for industrial injury. The claim failed, and the commissioner 
said: ‘‘ Mere ignorance of the Regulations . . . is not reasonable 
cause for failure to make a claim within the prescribed time. A 
person who does not know can normally inquire at a local insurance 
office.” This need to inquire of a competent person is stressed 
in many cases. In C.S. 42/50, it was pointed out that there is 
no need to make inquiries until the occasion of a claim arises. 

In C.8.G. 6/48, the commissioner suggested that if the explana- 
tion of the ignorance were the condition of health of a particular 
claimant or a want of intelligence good cause for delay might be 
proved. In 1/52 (1.I.), the grounds put forward for the delay 
were the claimant’s ignorance and tender age of fifteen, and the 
absence of her mother from home due to the mother’s father’s 
death (but the claimant’s father was at home). These were held 
not to be reasonable cause. The claimant’s minority was not a 
reasonable cause in itself. (In Texas, minority is a factor to be 
taken into account in determining whether there is good cause 
for delay, but whether it can ever amount to good cause on its 
own is doubtiul..* The Supreme Court of Victoria has held ** 
that being six years old is reasonable cause for delay.) As to 
the rest, the Northern Ireland umpire said: ‘‘ Neither do I think 
that claimant’s age raises a presumption in her favour that reason- 
able cause for delay in claiming can be said to exist. Each case 
must be examined on its merits, and the mental capabilities of 
the individual claimant assessed.” Here there was no evidence 
of lack of mental capacity, only ignorance. A contrast is R(1) 
51/54. The claimant injured his knee in February, 1951. He 
was found in November of that year to be suffering from a tuber- 
cular hip joint. He claimed disablement benefit in April, 1958. 
_ Subsequently a medical board found that the disease was due to 
the accident. Before claiming, the applicant knew nothing about 
the industrial injuries scheme; he did not realise the connection - 
between the accident and the ‘disease; his brain only began to 
function normally when he could first get about on crutches in 
January, 1958: he then realised there might be a connection. 
This claimant succeeded despite the delay.'4 

Opinions as to ignorance of the law are divided in the United 
States of America. It has been held in certain states not to 
excuse delay. In Texas, it is not clear whether ignorance is 
good cause or not.'® In Minnesota, ignorance of the law takes 


13 See 142 A.L.R. 1042 

14 Green v. Hansen (1928) 20 Argus L.R. 462. 

14a And see R(I) 48/55. . 

15 Idaho: 92 A.L.R. 510; Tennessee: 78 A.L.R. 1252. 

16 See 78 A.L.R. 1253; Kermickel, op. ott., first note 6, ante. 
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a claimant out of the time limit by express statutory provision. 
In Canada +° the English view is followed, but in Australia the: 
has been a departure from that approach. In New Zealand, aft 
considering the Australian doctrine, the Court of Appeal +° followe 
the English authorities. 


The development of the Australian case law has been pendulou 
In Murray v. Baxter,” a New South Wales case, the High Cou 
held that the ignorance there proved amounted to reasonable cau: 
for the delay. Eight years later, the Supreme Court of New Sout 
Wales’ seemed to take the opposite view. Then after anoth 
fifteen years, in Stevenson v. Metropolitan Meat Industry Con 
mission,” the same court followed Murray v. Baxter. Davidson . 
grappled with the distinctions between the cases. He said’ 
“<... it is not an excuse to rely upon absolute ignorance of tł 
law, but this cannot mean that an applicant is bound to kno 
the law in its correct application to every set of facts ...’? An 
later*: “*, . . when an applicant knows the law to the degre 
that it provides that, in the case of injury in his employmen 
he is entitled in some circumstances to compensation, and bon 
fide applies his mind with the information in his possession an 
knowledge to the question of the application of the law as h 
knows it to the facts of his own particular case, and misconeeive 
his true position in law or fact or in both combined, he is nc 
ignorant, but mistaken, although his mental process may nc 
reach the standard which would be ascribed to a reasonable man. 
This fine treading between the lines of complete ignorance an 
merely extensive ignorance is continued by the later New Sout 
Wales cases.’ 


A person who is ignorant or in doubt is supposed to inquire ¢ 
the ministry, or, in certain circumstances, of a solicitor. If h 
does so, he has good cause for delay where completing the inquiric 
runs him over the prescribed time.* An extended application « 
this principle is C.U. 78/49, where there was a late claim fc 


17 See 78 A.L.R. 1254 

18 Bee 78 A.D.R. 1254 (Alberta and Manitoba) 

19 Wilson v. Gannaway & Co., Ltd. [1932] N Z.L.R. 848. Cf. Williams x 

Henderson & Pollard, Ltd. [1946] N.Z.L.R. 288 (Compensation Court). 

(1914) 18 C L.R. 622. Cf. Nelson v. Bankte (1024) 22 Aust.Dig. 1264 (Sout 

Australia) 

1 Re dn Arbitration between Dyball and Railway Commissioners for N.S.W 
(1922) 22 Aust Dig. 1273. Cf. Bemson v. Booty (1924) 27 W.A.L.R. 

(Western Peper 

(1937) 87 N.S W.8.R 109. 

87 N.S.W.8.R 117. 

87 N.S.W 5.R. 118. 

Flint v. Lithgow Valley Colltery Co., Lid (1987) 20 Aust.Dig. 452; MoLeis. 

v. Public Works Department (1937) 20 Aust Dig. 457; Jordan v. Metropolita 

Water, Sewerage and Drainage Board (1948) 29 Aust Dig. 451; Garratt v 

Tooheys, Lid [1950] Aust.Dig. 561; Rutherford v. A. C. Saxton & Son 

Pty, Ltd [1950] Aust.Dig. 562. 

0.8 42/50 (sickness benefit); R(G) 8/53 (maternity grant and attendanc 

allowance). 
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unemployment benefit. The unemployment was caused by a lock- 
out, and the claimant’s delay was due to awaiting a reply from his 
union as to whether they were going to pay lockout pay. (It is 
probable that had they done so unemployment benefit would not 
have been payable.) As soon as the claimant heard no lockout 
pay was forthcoming he made a claim, which was successful.’ 
There comes a stage, apparently, at which even a normal person 
may be ignorant of the lew affecting his own right to benefit. 
R(S) 18/52 was a late claim for sickness benefit. A schoolmaster 
was in contact with scarlatina, and was consequently away from 
work for twelve days on full pay. He did not realise he could 
claim until later told by his employers to do so. The commissioner 
held there was good cause for the delay. A reasonable man might 
well have failed to realise there was a regulation deeming him 
incapable of work while quite healthy. It might be different if his 
‘employers did not pay him, as he would then probably apply for 
unemployment benefit and thus find out about sickness benefit. 


Ignorance regarding an injury 

A special class of ignorance often crops up in industrial injury 
cases: that is where the claimant has been for a time unaware 
that his injury is so serious that it is going to result in disablement. 
Where it is reasonable to be unaware of this, there has been held ° 
to be reasonable cause for delay in claiming. In C.I. 278/50, a 
man had injured his thumb. When the bandage was removed, the 
thumb was stiff. He thought the stiffness was due to the bandage, 
and the doctor did not suggest anything serious was wrong. Later, 
it was found that there was an injury to the joint, and a claim was 
made for disablement benefit. The commissioner held there was 
reasonable cause for delay down to the date of discovery of the 
disability. In R(I) 16/51, there was also a late claim for disable- 
ment benefit. The claimant was not incapable of work at first 
because his employer found him work suitable to his condition and 
allowed him leave of absence for medical treatment. Months later 
he was examined by a surgeon at a hospital, and it was found that 
he had a serious disability. The commissioner held there was 
reasonable cause for delay down to the day after the surgeon’s 
examination but not thereafter. By virtue of his being able to 
perform his allotted duties and the gradual improvement of his 
injury under treatment, the claimant did not think his injury 
sufficiently serious to cause him to make inquiry as to his rights 
under the Act: that was reasonable. 

Under the Workmen’s Compensation Acts, the principle was 
worked out that there was reasonable cause for delay during a 
period when the disability was latent or when it reasonably appeared 


7 See aleo 1774/85 (unemployment insurance). 
è CI. 278/50; RM) 16/51 And see 1/52 (1.1) (Northern Ireland) 
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to be trivial.” For example, in Breakwell v. Clee Hill Granite : 
Ltd.,*° when a cripple had an accident he gave no notice of it tc 
employers, thinking he would soon be well, in which case he 
no intention of claiming as he feared the insurance company m 
stop him going back to work. He later discovered he was inc: 
citated from ever working again, whereupon he claimed. The Ci 
of Appeal held he had reasonable cause for delay. 

In Rankine v. Alloa Coal Co., Ltd., the claimant did not tl 
his injury was as serious as his doctor had told him, and did 
think the relevant occurrence was an accident within the mea 
of the Workmen’s Compensation Act, 1897. Both these be 
were wrong. The workman did not intend to claim if he recov 
as quickly as he expected. He did not recover, and he consu 
a law agent, who advised him he had no claim. He thereu 
claimed and succeeded, the Court of Session holding there 
reasonable cause for the delay. According to Lord M‘Laren ™ 
doctor had been euphemistic. According to Lord Kinnear? 


® Hoare v. Arding d Hobbs (1911) 5 B. 86; Breakwell v. Clee Hill Granite 
Ltd. (1911) 5 B. 188; Fry v. Cheltenham Corp. (1911) 5 B. 162; Re 
Assurance Co., Ltd. v. Millar (1911) 6 B. 522 (Court of Session); Elli 
Fatrfield Shipbuilding £ Engineering Co., Ltd., 1918 8.C. 217 (Cour 
Session); Thompson v. North Eastern Marine Engineering Co., Ltd. (1 
T B. 49; Ztllwood v. Winch (1914) 7 B. 60; Haward v. Rowsell & Matti 
(1914) 7 B. 552; Coulson v. South Moor Colltery Co. (1915) 8 B. 253; S 
€ Lehman v. Flood (1915) 8 B. 618 (Court of Session); White v. i 
Motor Co., Ltd. (1917) 10 B. 884; Walters v. Wall ¢ Sons, Ltd. (1917) 1 
667; Dobson v. Anglo-Sazon Petroleum Co., Ltd. (1921) 14 B. 95; Fole 
J. Hardte £ Co. [1928] 2 Ir.R. 85 (C.A., Irish Free State); Fenton v. Ow 
of Ship Kelvin [1925] 2 K B. 478; Albison v. Newroyd Mill, Ltd. (1 
18 B. 474; Templeton v. E. d J. Coupe & Sons, Lid. (1982) 25 B. 
Flinders v. A. A. Jones £ Shipman, Lid. (1982) 25 B. 563; Phillips v. G 
Sidebottom é Co., Ltd. (1984) 27 B. 382; Ince v. Pulling 4 Wolsey, . 
(1935) 28 B. 164; Ellison v. Calvert £ Heald [1936] 8 All E.R. 467 (HL. 
Fitchett v. C D. Holmes & Co., Ltd. (1987) 80 B. 289: Stenna v. Sout, 
Ry. Co. (1987) 30 B. 480; Sıms v. Jas. Roscoe d Sons (1988) 81 B. ` 
Burke v. McDonough’s Fertilizers, Ltd. (1939) 74 I.L.T.R. 98 (Supz 
Court, Irish Free State); Schofield v. Halstead, Ltd. (1941) 84 B. 
McLoughlin v. Galway C.C. [1958] Ir.R. 148 (Supreme Court, Republi 
Ireland). And see Stsnton v. Brandon Gas Co., Ltd. (1912) 5 B. : 
Eydmann v. Premier Accumulator Co. (1915) 8 B. 121; Wassell v. Russe 
Sons (1915) 8 B. 230; Howarth v. Clifton and Kersley Coal Co., Ltd. (1 
13 B. 179; Lingley v. Thomas Firth £ Sons, Ltd. [1921] 1 K.B. í 
Redman v. Sunderland Corp. (1984) 27 B. 876; Dunne v. Offaly C C. [1 
Ir.R. 858 (Supreme Court, Irigh Free State). Cf. Webster v. Cohen B 
(1918) 6 B. 92; Clapp v. Carter (1914) 7 B. 28; Potter v. John Welch £ S 
Ltd. [1914] 3 K.B. 1020; White v. Leicestershire Colliery and Pipe Co., i 
(1932) 25 B 189 (H Iu.); Bedford v. Bell 4 Whinney, Ltd (19839) 26 B. : 
Elliott v. Great Northern Ry. (Ireland) (1984) 69 IL T.R. 8 (C.A., I 
Free State); Holborough v United Dames (London), Ltd. (1987) 30 B. : 
Hodge v. Wakefield Trinity Football Club (1937) 80 B. 359; McNulty 
County Donegal Joint Railways Committee [1943] Ir.R. 549 (Supreme Co 
Irish Free State). See also McDonnell v, Coras Iompar Eireann (1964 
IL.T.R. 181 (Supreme Court, Republic of Ireland). 

10 (1911) 5 B. 188. 

11 (1904) 6 F. 875 And see Brown v. Lochgelly Iron £ Coal Co., Lid, 
8.C. 198 (Court of Session), 

12 6 F. 383. 

13 6 F. 384 
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person not instructed in physiology might not have understood 
what the doctor said.** 

The line may be thin between this class of case and that where 
the claimant delays because “he does not know the nature of a 
disease he has contracted. In R(I) 82/58," the claimant got a 
skin rash. He did not know what it was, but he knew it was due 
to his work. After treatment at a medical.centre for some nine 
months, he saw a dermatologist, who diagnosed the trouble as one 
of the prescribed diseases. The claimant then claimed. The local 
appeal tribunal held it was reasonable not to claim until he 
knew he had a prescribed disease. The commissioner reversed this 
decision, holding that the claimant’s delay was due simply to 
ignorance of his rights or of the procedure for claiming. He could 
have left the question whether he had a prescribed disease to be 
decided by the national insurance (industrial injuries) machinery. 

It is different, and back over the line again, if the claimant was 
unaware that he had a disease at all. In R(I) 6/54, the claimant 
had been twenty-five years a coalminer, including fourteen years at 
the coalface. At the age of forty-two he was short of breath and 
not working to his own satisfaction. Accordingly, he left the pit 
and obtained lighter work elsewhere. He thought he was healthy 
but growing old. Two years later, a mass radiography unit visited 
his workplace and he discovered he had pneumoconiosis, and must 
have had it since his coalmining days. He then claimed disable- 
ment benefit, as pneumoconiosis is a prescribed disease for coal 
miners. It was held that the claimant had reasonable cause for the 
delay, and was entitled to benefit as from the date he left the pit. 


14 The ‘‘ latent or trivial’’ principle has also been applied in New South Wales: 
Abdulla v. Bastany (1931) 22 Aust.Dig. 1269; Flint v. Lithgow Valley 
Colliery Co., Ltd. (1987) 29 Aust.Dig. 452; South Australia: Carswell v. 
Jannsen (1912) 22 AustDig. 1266; Victoria: King v. Australian Paper 
Manufacturers, Lid. (1948) 29 Aust.Dig. 459; Western Australia: Smith v. 
Kalgoorlie & Boulder Firewood Co., Ltd. (1917) 19 W.A.L R. 69: New 
Zealand: Sillick v. Taupirt Coalmines, Ltd. [1922] N.Z L.R. 618; Cross v. 
Cole [1982] N.Z.L.R. 1588; Heath v. Waihi Gold-mining Co., Ltd. Ben 
N.Z.L R. 108; Peacock v. Martha Gold-mining Co., Ltd. [1986] N.Z.L R. 25; 
Girun v. Bay of Islands County [1938] N Z L.R. 258; Penberthy v. Martha 
Gold-mining Co. (Waihi), Ltd. [1944] N.Z.L.R. 8377; Shatford v. Andersons, 
Ltd. [1949] N.Z L R. 20; U.S.A.: see Riesenfeld & Maxwell, Modern Socal 
Legislation, p. 333; (note) 6 Loyola L.R. 79; District of Columbia (‘‘ satıs- 
factory reason ’’): 145 A L R. 5, 1286; daho: 146 A.L.R. 1285; Indiana: 
78 ALR. 1255, 1256; Kentucky: 92 A.L R. 510, 145 A.L.R. 1285; Amertcan 
Rolling Mill Co. v. Stevens (1942) 145 A.L.R. 1256; Louisiana: Tate, 
‘‘ Workmen's Compensation Claimants’ Latent or Unknown Injuries—Pre- 
scription "° (1951) 12 Louisiana L.R. 73; Massachusetts: 107 A.L.R. 821; 
145 A.L.R. 1287; Wisconsin: Larson, ‘‘ Model Workmen's Compensation 
Act” (1955) 23 Tennessee L.R. 888, 841; Maine: 78 A L.R. 1249, 1255; 
Tennessee: 78 A.L.R. 1251; 145 A.L.R. 1288; (note) (1954) 8 Vanderbilt 
L R. 161; Virginia: 78 A.L R. 1252; New York ('' sufficient reason ’’): 107 
A.L.R. 821; 145 A.L.R. 1285, 1286, 1287; Oklahoma: 78 A.L.R 1264; 146 
A.L.R. 1285; Missouri (‘‘ good cause’): 92 A.L R. 510; 145 A.L.R. 1287; 
Texas: 146 A.L.R. 1285, 1286. 

15 And see Egerton v. Moore (1912) 5 B. 284; Clapp v. Carter (1914) 7 B. 28; 
Potter v. John Welch € Sons, Ltd [1914] 8 K B. 1020; For v. Barrow 
Haematste Steel Co., Ltd. (1915) 8 B. 481. 
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Similarly, the claimant would succeed if the delay was caused by 
reasonably not realising that the disablement was due to his work.'® 
Furthermore, it has been held under the Workmen’s Compensation 
Acts that a mistake as to the date of the accident may be reason- 
able cause for delay.” i 


Inability to prove the case 

Inability to prove the case, due to some formal impediment or 
uncertainty of fact, constitutes good or reasonable cause for 
delay,™* as has also been held under workmen’s compensation. ?° 
In R(S) 29/52, the claimant’s doctor issued a final certificate; 
the claimant thereupon changed his doctor and got a certificate of 
incapacity from his new doctor. This took some time, and was 
held to be good cause for delay. In R(S) 86/52, the claimant asked 
his doctor for a certificate of incapacity; she said that was not 
necessary, and did not give one until some time later. The 
claimant was held to have good cause for delay. In R(I) 69/52, on 
a claim for disablement benefit the medical board said the claim- 
ant’s loss of faculty was not likely to be permanent. The 
claimant then withdrew his claim before it was adjudicated on. 
Five months later (i.e., four months late), he claimed again, as 
it was now clearly probable that the disability was permanent. A 
re-examination by the medical board showed a likelihood of per- 
manency. This claim was allowed, and the commissioner held that 
inability to prove a case was reasonable cause for delay. 


Misunderstanding official information 
It is said that the ignorant must inquire. It they do, the question 
will immediately be encountered: is their misunderstanding 


16 R(T) 51/54. See p. 353, ante. See also Baldwin’ v. L.N.E.R. (1936) 29 B. 
227; Smethurst v. Beaumonts (Manchester), Ltd. (1940) 88 B. 271. New 
South Wales: Cram v Fresh Food and Ice Co., Ltd. (1928) 22 Aust Dig. 
1265, Dizon v. Caledontan Colheries, Ltd. (1981) 22 Aust Dig. 1270; Watts 
v. Cameron ¢ Sons, Lid (1937) 29 Aust.Dig. 452; Richardson v. Austral 
Stevedoring and Lighterage Co., Ltd. (1989) 29 Aust Dig. 459. Western 
Australia: Bridson v` Perth Diocesan Trustees (1925) 27 WA.L.R. 96. 
U.S.A.: Riesenfeld & Maxwell, loc. cit., last note 14, ante; D.O.: 923 A.L.R. 
509; New York: 107 A.L R 822: Oklahoma: 78 A.L.R. 1258; Rhode Island - 
73 A.L.R 1257; Texas. 78 A.L R. 1258, 145 A.L.R. 1288: Virginia: 78 
A.L.R. 1252 

17 Nolan v Dutgan (1945) 80 I.L.8.R. 49 (Supreme Court, Irish Free State). 

18 Unemployment benefit- C.U 78/49: sickness benefit: R(S) 29/52: R(8) 86/52; 
disablement benefit: R(I) 69/52. And see C.G. 158/49 (widow's pension) ; 
24596/31 (unemployment insurance). 

19 Tibbs v Watts, Blake, Bearne £ Co, Lid (1900) 2 B. 164: Eke v. Hart- 
Dyke [1910] 2 K B. 677; Kitchen v C Koch £ Go. (1931) 26 B. 204 (H.L., 
where, at p 806, Lord Atkin commented: ‘‘ Reasonable cause for failure to 
make a claim for an accident seems to me a different thmg from reasonable 
cause for failure to make an accident’); Gwilym v. Aberbeeg Colliertes, Ltd. 
(1936) 29 B. 273, Hasterling v. Peek, Frean d Co., Ltd. [1988] 2 K.B. 300. 
New South Wales: AfcComas v. Goldsbrough Mort € Co., Ltd. [1949] Aust. 
Dig. 530. And see Williams v. New British Rhondda Colliery Co., Ltd. 
(1932) 25 B. 75; Flinders v. A. A. Jones d Shipman, Ltd. (1932) 25 B. 568 ; 
Dunne v. Offaly C.C. [1939] Ir.R. 358 (Supreme Court, Irish Free State). 
Cf. Holt v. Andrew Hobson ¢ Sons (1980) 28 B. 242. 
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of the answer good or reasonable cause for delay? In C.S. 
613/49, it was said that a mistake as to the meaning of official 
information which a reasonable man might well make was good 
cause. In R(S) 14/54, the claimant for sickness benefit, who was 
self-employed, had previously been told by ministry officials that 
a self-employed person was not entitled to benefit. That was with 
reference to a claim for unemployment benefit, but the claimant 
thought it applied to any benefit. Accordingly, he did not apply 
for sickness benefit until corrected by a hospital almoner. He was 
held to have good cause for the delay. Nothing was said about 
reasonableness in this case. 


Acting on wrong advice 

In 88/50 (U.B.), the Northern Ireland umpire said that while 
ignorance alone would not avoid forfeiture for delay, if “ any 
action, advice, or notification, or lack of such by the Ministry or 
the Insurance Officers dealing with the claimant’s case, placed him 
in a position which caused or could have contributed substantially 
to the claimant’s misapprehension and consequential failure to take 
action in accordance with the regulations,’’ then there would be 
good cause for delay. In R(U) 6/52, a claim for unemployment 
benefit was turned down by the insurance officer on the ground 
that, being a seasonal worker, the claimant was not entitled in the 
circumstances. His decision was affirmed unanimously by the local 
tribunal. The claimant did not claim again until after the com- 
missioner had decided in another case that people of the claimant’s 
class were not seasonal workers. She then claimed again for 
certain past periods, and the commissioner held she had good cause 
for the delay, having acted reasonably.* 

Where the wrong advice is given by a solicitor the same prin- 
ciple appears to operate. In C.S.I. 10/50, the claimant either 
was advised by his solicitor that a claim for injury or disablement 
benefit would prejudice a common law claim against his employer 
or reasonably thought that he had been so advised. There was 
held to be reasonable cause for claiming late. Again, holding wrong 
advice by a solicitor to be good cause for delay in claiming sickness 
benefit, the commissioner said (C.S. 50/50): ‘* The claimant’s 
rights under the National InsurancesScheme do not depend upon 
official policy or upon matters which are peculiarly within the 
knowledge of the Ministry, but upon the legal interpretation of the 
National Insurance Acts and the regulations made thereunder, all 
of which are available to the public. A solicitor is legally qualified 
to interpret Acts of Parliament and regulations, and is admitted 
to the roll of solicitors for the purpose, inter alta, of giving advice 
thereon to members of the public. It is perfectly reasonable for a 


20 And see 145 A.L.R. 1289 (Nevada). 
1 And see the following unemployment insurance cases: 1080838/380; 19970/8382; 
4988/83; 5758/85; 142/44 (Northern Ireland). 
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claimant to consult a solicitor on such a matter and to accept his 
advice. In saying this I must not be understood to detract in any 
way from the advice given by the Minister to insured persons, that 
if in doubt they should ask their nearest National Insurance Office 
for help and explanation.’’ * 

It is probably otherwise by now with doctors. In C.S. 286/49, 
on a claim for sickness benefit, it was held good cause for delay 
that the claimant had acted on wrong advice by a doctor,” but the 
commissioner, while recognising its existence, said that the con- 
fusion between the national insurance scheme and the health service 
would become progressively less justifiable. 

Being misled by his own employer generally does not constitute 
good cause for a claimant’s delay. In R(I) 28/54, the claimant 
had an industrial accident. A wages clerk told her that the wages 
department would look after her benefit claim. Eleven days later 
she received payments which she thought were injury benefit. 
When she subsequently discovered her error she made a claim. 
The commissioner held there was no reasonable cause for delay 
during the first eleven days, but that there was reasonable cause 
from the end of that period until she discovered the true position. 
The eleven days were covered by the ordinary ignorance principle: 
the claimant should have asked the ministry or read their 
pamphlets. Thereafter, though, a reasonable person might think 
he had correctly ascertained the position and so not inquire.” In 
C.S. 80/49, the claimant was employed by the War Department. 
He was told by a superior that a man off sick should send his 
certificates to the superior’s office and his pay would be made up. 
He understood that his employer was working in conjunction with 
the national insurance offices. He accordingly sent his medical 
certificates to his superior, but later discovered be should claim. 
The commissioner held that there was good cause for the delay: 
the claimant’s belief was reasonable, at least where his employer 
was a government department.*® 

You certainly cannot rely on every Tom, Dick and Harry. In 
C.S.G. 9/49, on a claim for attendance allowance, the commis- 
sioner held that wrong advice by a neighbour was not good cause 
for delay in claiming. In 4681/88, a case under the old unemploy- 
ment insurance scheme it was held that being misled by a trade 
union official was not good cause: 


2 And see Burns v. Commissioner for Railways (1980) 29 Aust.Dig 457 (New 
South Wales). 

Cf. 1259/49 (S.B) eee Ireland); Williams v. Henderson & Pollard, 
Ltd. [1946] N.Z.L.R. 238 

Cf. McComas vV. Goldsbrough Mort Co., Ltd [1949] Aust.Dig. 580 (New 
South Wales); Simpson v. Geary [1921] N.Z.L.R. 285; Wilson v. Gannaway 
¢ Co., Lid. [1982] N.Z.L R. 845; 145 A.L.R. 1284 (Texas) 

And see C.S. 596/49; 2/52 (8.B.) (Northern Ireland); Prophet v. Roberts 
(1918) 11 B. 801; cases cited under heading *' Defective Mode of Claiming,” 
ante. 

6 To the same effect is 2/52 (8.B.) (Northern Ireland). 
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THe CRITERION 


The large number of decisions given since the new schemes came 
into operation in mid-1948 should give a pretty clear idea of how 
the commissioner and the umpire arrive at their results. Unfortu- 
nately, it remains impossible to be certain how they do decide what 
constitutes good or reasonable cause for delay. True, the reports 
often disclose a closely reasoned argument as to whether there is 
good or reasonable cause in the particular case, generalising about 
classes of cases, or even purporting to apply to all types of cases. 
But throughout there is an assumption that there is an ascertained 
criterion of goodness or reasonableness. Sometimes it is stated 
in general terms what these abstractions mean, but there is nowhere 
any indication how the definition was arrived at. 

For a start, the commissioners and umpire say that 
“ sood” and ‘“‘reasonable’? when here applied to cause, 
are synonymous adjectives. They may be, but there are 
arguments for the contrary view: it is hard to get over 
the use by Parliament of different expressions in two National 
Insurance Acts passed about the same time. Next, the standard 
of reasonableness is objective, which, in a sense, is obvious; but 
that does not determine what the standard is to be. That selected 
in the reported decisions is the standard of the reasonable person 
in the claimant’s position. One does not know why, and there are 
arguments against that too (e.g., it might be that what is reason- 
able must be looked at from the ministry’s point of view). In any 
case, it does not get you anywhere until you know what the atiri- 
butes of the reasonable person are. The reasonable person is not 
identified in the reported decisions. He might be the average 
person, the average claimant, the prudent claimant, or one of 
several other types. In their 1952 report on time limits,’ the 
National Insurance Advisory Committee state that these should not 
“ be so strict as to prejudice what is in our opinion a basic principle 
of any contributory insurance scheme, namely, that when a person 
experiences a contingency against which he is insured, he should 
not be precluded from drawing the appropriate benefit by any 
act or default on his part, for which the ordinary man would hold 
that he had a good excuse.” The decisions identify the standard 
no more closely than as that of tHe reasonable person. How does 
the commissioner or umpire know what that creature would do in 
the circumstances of a given case? Experience? Or does the 
adjudicator consider what he himself would do? Is reasonableness 
the standard of the intuitive commissioner? It is not known, and 
a search on the Clapham omnibus will not help. What is known, 
however, is that the standard is in some respects very high. This 
is strikingly illustrated by the ignorance cases. The reasonable 


7 Cmd. 8483, p. 9. 
3 Cf. Cmd. 8488, pp. 9-11. 
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person who is firmly (but erroneously) convinced that he knows the 
rules of the scheme is simultaneously aware of his own ignorance, 
so he goes straight along to the local national insurance office to 
check up. Could it be that when faced with a plea of good or 
reasonable cause for delay, the adjudicator makes a common-sense 
guess as to what is the fair and convenient way of holding an even 
hand between the claimant and the ministry? Do the commissioner 
and umpire, after all, interpret words without fulfilling the objects 
for which adjudication on social security legislation was withdrawn 
from courts of law? 

One of the reasons for giving jurisdiction to administrative 
tribunals was to secure informality, and great progress has been 
made in this direction. Another reason was suspicion of the way 
judges interpreted social security legislation. One of the objects 
sought to be achieved was greater attention on the part of the 
adjudicator to the policy of the legislation. That is not to differ 
from the commissioner who said (C.S. 50/50): ‘* The claimant’s 
rights under the National Insurance Scheme do not depend upon 
official policy or upon matters which are peculiarly within the 
knowledge of the Ministry, but upon the legal interpretation of the 
National Insurance Acts and the regulations made thereunder. ...”’ 
These rights depend upon interpretation in the light of the legis- 
lative policy aimed at by the Acts. 

“ Reasonable ” and ‘‘ good ” are not words whose meaning is 
constant. To find out what they mean in the Acts means finding 
out what they were put there for. That involves asking why time 
limits were prescribed for claiming benefits. This would be gathered 
primarily from the Acts and regulations, but there are no. inhibi- 
tions about evidence and legislative history could be invoked. (In 
point of fact, this is unhelpful—Parliament seems to have thought 
“ good ” and ** reasonable >” sufficient guidance for the adjudicator.) 
Once it has been ascertained why there are time limits, then— 
subject to any argument that ‘f good ”’ and ‘“‘ reasonable ”’ differ— 
a good or reasonable cause for delay should be one which does not 
conflict with that policy, or which brings in some element over- 
riding that policy. That is to say, where there is cause for delay, 
the late claim should be allowed if to disallow it would not further 
the policy for whose furtherancethe time limit was enacted, or if to 
allow it would further some policy considered to outweigh in desir- 
ability the policy behind the time limit. While the onus of proof 
that there was good or reasonable cause for delay is doubtless with 
the claimant, it must be remembered that he is not trying to make 
out a deserving appeal to charity but asking the arbitrator to 
construe legislation regulating rights for which he has paid. 


‘Tower Loarrs 


Time limits for claiming may have been introduced for one or more 
of the following reasons: 
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(a) To put an obstacle in the way of fraudulent claims by 
making sure that the ministry can investigate the facts at 
the time of the event out of which the claim arises or shortly 
after. 

(b) To further administrative convenience. A pretty constant 
rate of insured happenings can be assumed, and a short 
time limit will on that assumption ensure a pretty constant 
rate of claims. 

(c) To save the fund money. 

(d) To make sure that anyone who might otherwise be in doubt 
whether to claim or not decides, without time to reflect, in 
favour of claiming. 

(e) To keep people up to scratch by putting in an arbitrary but 
entertaining rule, like two spades overcalls two hearts. 

There is no evidence that (d) was intended by the legislation. 
A person who believes his employer will pay him full wages during 
sickness, and makes no claim until he finds he is mistaken, has no 
good cause for his delay on the authorities. So he should claim 
immediately on being taken ill in case he turns out wrong about his 
employer; and even though he does not want the insurance money 
in the event of getting full wages he is unlikely to give it back 
once claimed. The result is to encourage people to resort to the 
fund when, but for the reported decisions, they might not have 
done so. Similar arguments apply to the decisions that it is not 
good cause for delay to believe that the employer will pay sickness 
benefit, to think that a sickness will be of very short duration, to 
expect to be unemployed for only one day, or for any other reason 
to expect to be able to save the insurance fund. Arguments could 
be put up to support the view that insured persons should always 
claim when entitled even if they do not really want or expect to 
want the money, but that does not seem to be the policy behind 
the legislation governing time limits for claiming. 

Suggestion (c) can be correct only on the assumption that Par- 
lament hoped for late claims and that regulations were framed 
so as to make as many claims late as possible. 

Probably (a) and (b) between them supply the main answer. 
The former is the policy of statutes of limitations. The Recorder 
of Londonderry, sitting at Colerajne County Court?’ on a work- 
men’s compensation case in 1909, said that service of the notice as 
soon as practicable after the accident was prescribed for the purpose 
of preventing fraudulent claims. In Armstrong v. Canada Atlantic 
Ry., ° Osler J.A., giving the judgment of the Ontario Court of 
Appeal, said: ‘‘ The object of the notice is to protect the employer 
against stale or manufactured or imaginary claims, and to give him 
an opportunity while the facts are recent of making inquiry into 
the cause and circumstances of the accident. The several clauses 


9 M’Clelland v. Todd, 2 B. 472. 
10 (1902) 4 O.L R. 560, 567-568. 
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which bear upon the subject are very loosely fitted together, but 
the stringency of the original provision has been much relaxed, and 
the injured workman is evidently the first object of the legis- 
lature’s care.” Convenience of administration did not enter into 
workmen’s compensation, and that must probably be considered 
under national insurance. ‘The National Insurance Advisory 
Committee, in their 1952 report on time limits,” alleged these 
were necessary ‘‘to protect the Insurance Fund against stale 
and doubtful claims, and to secure speed and economy in 
administration.”’ 

A late claim does not conflict with policy (a) where there is 
no doubt about the facts, and should be allowed unless it upsets 
the administration of the scheme. Even where there is doubt 
about the facts, allowing a late claim may further some policy 
preferred to policy (a). No late claim would ever be consistent 
with policy (b), so one for which there was good or reasonable 
cause must be one whose acceptance furthers some policy whose 
desirability outweighs that of (b). ‘Thus the probability is that 
a cause is good or reasonable for this purpose if it is such that 
(1) there is some policy which would be furthered by allowing 
the claim to be made, and which is preferred by the legislation 
to the policy of securing convenient administration, and (2) either 
(i) allowing the claim to be made could not so far as is discernible 
lead to fraud or (ii) allowing the claim to be made furthers some 
policy preferred by the legislation to the rigorous safeguarding 
against fraud provided by the time limit for claiming. The 
adjudicator faced with any proved cause for delay should ask 
himself whether it satisfies these requirements. In each case the 
policy he chooses should be the one he thinks intended by the 
legislation to be predominant, or which predominates according 
to its spirit. Commissioners and umpires should avoid sweeping 
generalisations as to what causes are reasonable or good. If they 
confined their reasoning to the selection of the policy to be applied 
in the case before them they would give local tribunals and other 
subordinate determining authorities much more valuable guidance 
than is given by their present type of decision. When using such 
flexible expressions as “good cause”? and “reasonable cause vf 
Parliament intended to give the ‘adjudicators a policy discretion. 
The appellate body of last resort has no mandate to ossify it.11% 

There remains in this connection the question of whether there 
is any distinction between good (national insurance) and reasonable 
(industrial injuries) cause for delay. The authorities regard them 
as identical. Ministry papers dealing with claims use the two 
expressions interchangeably under each Act. Two words can mean 


11 Cmd. 8483, p. 9. 

11a See the debata in the House of Lords (175 Hansard cols. 516-550) on the 
astonishing position revealed by Lord Chorley (cols. 616-582). No effective 
reply was made, and nothing was done about it. 
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the same thing, though in this case one might seem at first sight 
to look for intelligence and the other morality. In any case, 
why are the two used? The National Insurance (Industrial Injuries) 
Act, 1946, can trace its “‘ reasonable ’’ back to the Workmen’s 
Compensation Acts (reasonable cause) and to the old national health 
insurance scheme (reasonable. excuse). The National Insurance 
Act, 1946, will find the parentage of its ‘‘ good’? in the old 
Unemployment Insurance Acts. Today the schemes are 50 similar 
in structure, and the prescribed time provisions in each so generally 
alike, that it is difficult to see what differences could have been 
intended in the types of relieving causes for delay. Moreover, 
Parliament appears to have thought the provisions identical. Apart 
from “‘ good cause ” and “ reasonable cause,” Acts in the Common- 
wealth and United States of America have referred to ‘‘ unfore- 
seen cause,” “‘reasonable excuse,” ‘‘ satisfactory reason ”’ and 
“ sufficient reason.” All these expressions have received similar 
treatment. This supports the view that contemplation of policies 
and not of words will provide the guide for deciding cases. 


CRITICAL ANALYSIS 


The hypothesis here is that the policy approach will restore dis- 
cretion and that it is inappropriate to lay down general propositions 
as to whether a cause put forward in a particular case will be good 
or reasonable in future cases. Of course, the commissioner’s or 
umpire’s judgments will be taken as precedents. But in a case 
for example, in which ignorance is held not reasonable cause, the 
precedent value should be not so much on the issue of whether 
ignorance is reasonable cause as on the policy considerations to 
be taken into account by later adjudicators faced with a plea of 
ignorance. Accordingly, it is not proposed here to suggest what 
causes should be held or not held to validate a late claim. What 
is suggested, however, is that some of the decisions should have 
been different. A couple of examples will illustrate the theme. 
The fact that in most respects decisions have been uniform in 
many countries under many schemes embodying many forms of 
words interpreted by many types of adjudicators should not be 
given too much weight in favour of their correctness. Much of 
the uniformity is due to mera citation of English workmen’s 
compensation cases. 

In the ignorance cases it has been far too difficult to establish 
good cause. It may be desired to train people who are in doubt 
about their rights to inquire at the ministry’s offices or of a 
solicitor. To that end it may be correct to hold there is no good 
cause where a person acts on gossip or does not trouble himself 
to investigate at all. But it must be remembered that many 
claimants (and especially those who plead ignorance) are ill- 
educated, many are dull-witted or mentally retarded, many are 
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sick or worried at the material time. The scheme is a complicated 
one, the S.I.s and S.R. & O.s are not much easier to understand 
than the explanatory memoranda issued with some of them, and 
the ministry’s pamphlets are not automatic reading (and it is 
unrealistic merely to say they ought to be) for this class of person. 
If someone who suffers an industrial accident has never heard of 
the insurance scheme, or has not heard of the existence of a pre- 
scribed time for claiming, one of the policies to be taken into 
account is that of protecting him and his dependants from his 
own incompetence. If there is no doubt that the relevant injury 
arose out of and in the course of insurable employment, it may 
be better to pay injury benefit on a late claim than to send the 
claimant to the National Assistance Board. Sloughing off the claim 
for injury benefit because it is late may appear doubly absurd 
where the facts are so plain that the accident founds a common 
law claim for damages, for which the period of limitation is much 
longer. Paltry economies should not be purchased at the price 
of a justifiable sense of injustice. The Australian attitude to 
ignorance * is closer to realism. There are indications that the 
stricter rule operating elsewhere has been accepted with such 
docility partly on account of the confidence of its first proclama- 
tion and partly because of the widely disseminated illusion that 
the common law has a general principle *‘ ignorantia juris haud 
excusat,” from whose sacred wisdom this rule is inevitably deduced. 

Leniency, on the contrary, has been too easily accorded to those 
who employ delegates (e.g., probating solicitors in claims for death 
grant), and where the delegate bungles the claim. It is not as 
obvious as it might seem that the claimant has good cause for 
claiming late where the agent has not. The fact that the client 
can sue the solicitor in the death grant cases for negligence or 
equitable fraud is a factor which ought to be taken into account 
against allowing the claim to be made late. 

In short, an abandonment of addiction to grammar and logic, 
of declaratory. manifestoes of statutory appearance when giving 
judgment, of rigorous application by inferior adjudicators of the 
merest obiter dicta in earlier cases of superior adjudicators, and 
replacement of these methods by a sincere and searching (and 
grammatical and logical) inyestigation of the policy questions 
implicit in each case, will shake up the present received doctrines. 
If this is not done, administrative justice (at least in national 
insurance and industrial injuries cases) will go the way of equity 
under Lord Eldon. If it is done, a vital discretion will revest 
in the adjudicators. Harsh decisions make bad law. 


L. A. SHerman.* 


12 See p. 852, ante. 
* LL.B.; PHD.; Lecturer in Law st Queen’s University, Belfast; recently 
appointed Professor of Law in the University of Malaya. 


BRITISH TRANSPORT COMMISSION 
v. GOURLEY ’* 


Tms case posed the question of whether tax should be deducted 
from compensation for loss of income. The decision—that tax 
should indeed be deducted—will in many instances change the 
amount of damages to a dramatic extent; further, the new principle 
may possibly be stretched in the future to cover loss of office and 
even compulsory acquisition. Accordingly, some comment by an 
accountant on the arithmetic of this case, and on its implications, 
may not seem altogether out of place. 


Facts 


The respondent, Mr. H. J. F. Gourley, was severely and per- 
manently injured while travelling by train on September 21, 1951, 
owing to the negligence of the appellant’s servants. He was sixty- 
five years old at that date, and, as senior partner in a firm of civil 
engineers, was earning a high income. For some months after the 
accident he was unable to take part in the firm’s business. On his 
return to work an abatement was made—because of his disabilities 
—in his share of the profits; accordingly, from the date of the 
accident to the end of 1958 (just before the action for recovery 
of damages) his earnings were greatly reduced. Moreover, the 
firm’s profits seemed likely to fall in future years because of his 
diminished working powers; and so his prospective earnings (from 
the trial until his hypothetical retirement date) might well be lower 
than they would have been but for the accident. Nevertheless, his 
expected income—despite his handicaps—still appeared large 
enough to attract surtax ‘‘at the highest rate.” 

The trial took place in March, 1954, and Pearce J. awarded 
damages of £47,720. Authorities binding on him and the Court of 
Appeal required him to ignore tax if assessing the respondent’s loss 
of income, ?#.e., the damages under this head were estimates of 
gross income lost, regardless of the fact that tax would have been 
paid on this income had it actually been received. As the appel- 
lants wished to bring this matter before the House of Lords, they 
requested Pearce J. to make alternative findings of the damages 
due if tax was deductible. The resulting analysis may for 
convenience here be shown as follows: 


1 [1956] A.C. 185. 
865 
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Gross Taw on Net 
amount earnings amount 
£ 


(a) Loss of earnings 








1951-8 (i.e., till trial) 15,220 10,275 4,945 
1954- (i.e., prospective) 22,500 20,750 ? 1,750 
87,720 81,025 6,695 

b) Pain and suffering 9,000 — 9,000 
c) Out-of-pocket expenses 1,000 — 1,000 











47,720 81,025 16,695 








All these figures were accepted as correct. Items (b) and (c) were 
not challenged; the question under appeal was whether the judge 
ought to have taken account of tax in assessing (a), and so should 
have awarded £6,695, not £87,720, under that head. 

It was agreed by both sides that the respondent would incur no 
tax liability on the award of either £6,695 or £87,720. 


REASONING 


According to the judgments delivered in the House of Lords, the 
principle to be followed in assessing the damages is not in doubt: 
the injured person should get “‘ such a sum as will, so far as 
possible, make good to him the financial loss which he has suffered 
and will probably suffer as a result of the wrong done to him” 
(Lord Reid). Plainly, such a calculation must often be fantastic- 
ally difficult, uncertain, and arbitrary—and all the more so when 
prospective earnings of the distant future are at stake. Yet, 
however rough-and-ready the estimate may be, the court has to 
assess damages as a lump sum once and for all. 

There is, however, a qualification to the principle. The loss 
suffered, and any compensatory gains, must not be too remote in 
the chain of consequences. The problem before the court in this 
case was therefore whether tax on income is too remote and 
uncertain to be taken into account. 

When one reflects on the importance of tax, this problem seems 
to have featured in surprisingly few earlier cases. In these, the 
decisions (with one exception) ‘all favoured the view that tax should 
be disregarded in assessing damages. Thus, Lord Keith in Black- 
wood v. Andre? examined the argument that the injured person’s 


2 The increase in the rate of tax, as between the pre-trial and post-trial incomes, 
can perhaps be explained as follows. Suppose that a man was earning £10,000 
& year; and that, after his accident, his income is zero in the first year, and 
then is £9,000 for the next ten years. Under a system of progressive taxation 
the average tax rate applicable to the £10,000 lost in the first year will be much 
lower than the rates applicable to the £10,000 lost over the next ten years; 
for the latter £10,000 consists of the top slices of each year’s income, which 
attract tax at the stiffest rate. 

3 1947 8.0. 338. 


JuLY 1956 BRITISH TRANSPORT COMMISSION U. GOURLEY 867 


loss is merely the net sum that he would receive after deduction of 
tax, and, decided that this view is illegitimate. ‘‘ It would apply 
on the same grounds where a person had come under obligation 
to pay a proportion of his income away to somebody else. The 
fact that he would then be left with a net sum does not appear to 
me to be any reason for basing the assessment of damages upon the 
net sum which he would receive or retain and not upon the gross 
sum which should be paid to him and from which he would make 
the conventional deduction to which he had become bound. 
Further, the argument seems to ignore the fact that the only person 
who is going to benefit is the person who is liable in damages. 
There is no suggestion that he will account to the Revenue for the 
capitalised income tax which ew hypothesi has been taken into 
account in assessing damages. The court, in my opinion, has no 
concern with the incidence of taxation in assessing the damages of 
an injured taxpayer. The argument rests upon a consideration of 
facts that really are res inter alios acta, and for these reasons the 
argument must, in my opinion, be rejected.” The matter was 
decided in the same way by the Court of Appeal in Billingham v. 
Hughes.‘ 

The one case in which a contrary view had been taken was 
M’Daid v. Clyde Navigation Trustees." Here tax was not so 
belated and remote as when it falls on profits; it was actually 
deducted from the income, for the injured person was a workman 
whose wages were subject to P.A.Y.E. Lord Sorn stated that to 
ignore the tax position at the present day was to be out of “* touch 
with reality ’’—a phrase that echoes through the House of Lords 
judgments. 

Counsel for Mr. Gourley put great stress on the remoteness 
argument. Income tax on profits is not usually paid until a year 
or more after the money has been earned; surtax is paid at an even 
later date. To estimate the future tax rate of the particular tax- 
payer is not easy, particularly as the rate will vary with personal 
and changing factors—such as the wife’s earnings, covenants to 
pay annual sums to third persons, and so on. If based on net 
income, damages would thus vary greatly with the peculiarities of 
- each taxpayer’s circumstances. Further, if the chain of relevant 
consequences is to be lengthened till it includes tax, why should not 
regard be paid to other financial circumstances, e.g., the injured 
man may have to give up his life insurance policy, or sell invest- 
ments and real estate at a loss. 

Counsel for the Transport Commission argued that the award 
is not a penalty, and therefore its only measure is fair compensation 
to the injured man for his losses. The man’s gross income is part 
of the evidence, but so also are any disadvantages that go hand-in- 
hand with the income, such as expenses and liabilities; and the 


4 [1949] 1 K.B. 643; 65 T.L R. 246; [1949] 1 All E.R. 684 
5 1946 8.C 462. 
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disadvantages must include tax imposed by statute. The balance 
between the gross income and its disadvantages is what is to be 
made good; if the injured person receives more than this balance, 
he reaps a profit from his accident. It is incorrect to assume—as 
was done in Billingham v. Hughes—that the defendant is in the 
position of a person who contracts to replace lost earnings. 

Six of the seven judges accepted the appellant’s argument. 
While some part of their speeches was given up to a survey of the 
earlier cases, their reasoning was not legalistic in any narrow sense; 
rather did it deal with the general problem of whether, under 
present-day conditions, tax is so remote and insignificant that it 
should any longer be left out of account in assessing lost income. 

Three of the judges touched on the difficulties of calculating tax. 
Their opinion was that the calculation must of necessity be inexact; 
“ but such an estimate will be none the worse if it is formed on 
broad lines, even though it may be described as rough and ready. 
It is impossible to assess with mathematical accuracy what reduc- 
tion should be made by reason of the tax position just as it is 
impossible to assess with mathematical accuracy the amount of 
damages which should be awarded for the injury itself and for the 
pain and suffering endured ” (Earl Jowitt). 

The dissenting judgment was by Lord Keith of Avonholm. His 
argument was that the tax position of an injured person is no 
concern of the wrongdoer, and ought not to Jessen the damages. 
A wrongdoer is not allowed to say that the injured person does not 
need full compensation because he has a wealthy wife or an inde- 
pendent income. ‘“‘ The Jaw would say the wealthy wife and the 
independent income are.not his concern. But by taking net income 
after payment of tax as the measure of damages the wrongdoer 
achieves by a back door precisely what is refused to him by the 
direct entrance.” Further, to bring tax into the picture is to 
introduce many difficulties and complexities; for instance, if the 
injured person is a foreigner, British courts would have to pay 
regard to an alien tax system.° 


COMMENT 


The whole case manifestly tyned on the question of whether, as a 

matter of common sense, tax is so closely bound up with earnings 
as to demand inclusion in any estimate of the loss suffered when a 
man cannot work. The expenses normally charged in his profit- 
and-loss account ought to be deducted from gross income in 
computing his true loss; and the tax that he must inevitably pay, 
as a direct result of earning his net profit, also seems a strong 
candidate for deduction. It is not ‘‘income after expenses ”? but 
“income after tax’? which gives a man his spendable income. 


6 One can speculate on the lẹbours that might follow the crash of a British 
aircraft full of assorted foreigners. 
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In the modern world, this has surely become part-and-parcel of 
our attitude to income. Further, it is a commonplace, to anyone 
possessing even a nodding acquaintance with business, that tax 
must be kept prominently in mind when almost any kind of financial 
decision is to be made. In these circumstances, one can hardly 
suppose that any group of knowledgeable men, if they were asked 
to comment on the issues of the Gourley case, would have been 
likely to leave tax out of an unbiased calculation. 

An imperfect knowledge of the facts of the Gourley case might 
however suggest that the decision somehow involved the deduction 
of tax twice over, and so was unjust. There was not, in those 
particular circumstances, double deduction. But in other cases, 
with different circumstances, the danger might be real. 

Let us use figures to illustrate the pomt. Suppose that an 
injured man loses £1,500 per annum of gross income, and that he 
pays tax on this marginal slice of income at an average rate of 
6s. 8d. in the £, so that his net loss is £1,000 per annum.’ 

It will be convenient to distinguish three ways in which his 
compensation money might be ‘‘ invested’? by the injured man: 
(a) he might simply deposit this capital receipt in, e.g., a bank, 
and then gradually withdraw the capital and treat it as income; 
(b) he might use the compensation to buy shares, and then live 
on the dividends; or (c) he might buy an annuity. 


(a) Capital treated as income 

Suppose first that the injured man’s circumstances approximate 
to those in the Gourley case: he is already sixty-five, is expected 
to retire in a short period of say five more years, and so—given our 
imaginary figures—loses a total future income of £7,500 gross, or 
£5,000 net. Following the Gourley decision, he will receive £5,000 
as damages. This money will not be taxed; so he can put the 
whole £5,000 in the bank and then withdraw it at the rate of £1,000 
each year. He thus consumes capital over the five years, and 
pays no tax on the sums withdrawn; his spendable income for the 
period is the full £5,000, as it should be. He might in fact get 
rather more than £5,000, if he took the obvious step of depositing 
his damages at interest. This extra receipt (which might well 
attract tax) is not large where the perjod to retirement is relatively 
short. But in all cases the interest factor will lessen the lump sum 
which the defendants should pay; though the injured man keeps 
the money under his own control, his cash position over the five 
years will have the same advantages as if he had bought a five-year 
annuity-certain. In the Gourley case, the trial judge made a 
deduction (based on the 4 per cent. tables) of about one-ninth as a 
fair allowance under this head; tax on the interest was apparently 


T Doubtless no real case would be concerned with a tax rate so straightforward 
as this. For instance, the switch from profits to interest (on the compensation) 
may bring a jimitation ın earned income relief. 
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ignored—despite Mr. Gourley’s high tax rate, which would reduce 
his effective receipts of interest almost at zero. 


(b) Income derived from dividends, etc. 

Now consider a different case in which the time period is much 
longer—say, the injured man is still only thirty, and is expected to 
lose forty years’ income. If he is presented with all his income as 
a lump sum in advance, he will feel more than satisfied, even 
though he receives forty prepayments of his net income (£40,000), 
and not of his gross income (£60,000). With such a long span of 
years ahead of him interest is no longer somewhat insignificant as 
in (a). He will invest his £40,000 in shares or other securities; 
these may, on a 5 per cent. basis, yield him £2,000 a year. True, 
the £2,000 will be taxable, and so he will (on our assumption that 
his tax rate is 6s. 8d.) be left with only £1,888 to spend each year. 
He is still better off than if he lets his capital lie idle till he con- 
sumes it at the rate of £1,000 per annum; further, he has the full 
£40,000 left when he reaches seventy (and a larger sum if con- 
tinuing inflation has pushed up the money-value of his equities). 

Here it would not seem unfair to award a smaller lump sum. 
Its amount should, however, be big enough to allow for the deduc- 
tion of tax from dividends, i.e., it should yield a gross income of 
£1,500. Investments costing £80,000 would, on our assumptions, 
be enough to yield that income. After deducting tax from his 
£1,500 of dividends, the investor would be left with a spendable 
income of £1,000. To reduce the damages to below £80,000, by 
subtracting tax, would indeed be double deduction, and would 
leave the investor with less than the agreed -figure of £1,000 as 
spendable income. 

Thus, as the expected life grows longer, a point is reached at 
which it pays the defendants to abandon a literal interpretation of 
the Gourley case, and to offer instead a lump sum that yields the 
full gross income. 


(c) Income derived from an annuity 

The clash in methods under (a) and (b) above can be resolved 
if we refine the discussion by bringing in annuities. In (b), as in 
(a), the defendants might ‘well argue that they would satisfy 
justice by paying the present value of an annuity-certain, t.e., the 
sum with which the injured man could buy an annuity to run for a 
stipulated number of years. This arrangement would reduce the 
damages; in our examples, the purchase price of the five-year 
annuity of £1,000 would be (on a ‘5 per cent. basis) £4,880, and 
that of a forty-year annuity only £17,159. However, part of each 
year’s instalment of £1,000 might be treated by the Inland 
Revenue as interest, and taxed. This interest-content is usually 
regarded as varying over the years; in the first instalment it is at 
its maximum (and is large relative to the £1,000 where the annuity 
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will be paid over a long period), and it sinks in each subsequent 
instalment till it reaches a negligible sum in the last instalment. 
Provided the compensation is increased to a point at which the net 
annuity (after tax) is still £1,000, on average over the years, the 
ar ent for the annuity-certain has plausibility. 

owever, the defendant might now carry the argument a step 
further, and take expectation of life into account. The cost of the 
£1,000 annuity would sink if the insurance company had to pay it 
only till the annuitant reached seventy or to his earlier death; in 
the case of the man aged sixty-five the damages would fall to about 
£8,882, and in the case of the man aged thirty to £16,828. Prior 
to the proposals of the 1956 Finance Bill (under discussion at the 
time of writing) there was a grave objection to this approach; for 
the whole instalment of a life annuity (and not merely its interest- 
content, as with the annuity-certain) was normally treated by the 
Inland Revenue as revenue, and so tax was paid on the whole 
£1,000. If the Chancellor’s new proposals become effective, this 
objection will presumably vanish, and the interest-content alone 
will be diminished by tax. 

We have so far assumed retiral date to be the limit beyond 
which the annuity should not run. In some circumstances, how- 
ever, the annuity should presumably run till the injured man’s 
death, even if he lives to a hundred; where a post carries a pension, 
or the injured man will still need costly care after he retires, some or 
all of the annual payments might well continue so long as he lives. 
This would raise the cost of the life-annuity—in our two imaginary 
eases, to about £9,080 and to £17,060 respectively, for yearly 
instalments of £1,000. 

An annuity that is terminated by death seems at first sight to 
resemble closely the stream of lost earnings, and so to be admirable 
as compensation. But it has one serious disadvantage (even if the 
burden imposed on it by the Inland Revenue is lightened). When 
an inflation takes place, profits and salaries tend to rise in step 
with prices, so that real income is maintained. Accordingly, 
damages for lost earnings—it can surely be argued—vwill be inade- 
quate if they do not allow for the likelihood of changing price- 
levels; to ignore inflation nowadays seems fully as ‘‘ out of touch 
with reality ” as to ignore tax. The injured person might perhaps 
be content if his compensation was based on a scale of earnings 
higher than that prevailing at the award date; but a more satisfac- 
tory scheme would be one that let him invest a substantial sum in 
highly geared equities, so that he would have some prospect of 
maintaining his real income as prices rise. If this reasoning is 
accepted, an annuity (whose instalments are rigidly fixed in terms 
of money) is far too speculative for a man with a long life ahead. 
Whether or not a court would accept this argument is another 
matter; however, jt unquestionably provides the only safe method 
for investing whatever compensation is received. 
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The above paragraphs boil down to a.simple enough rule. The 
injured person should have as much to spend after the accident as 
before it. Where he will consume the actual lump sum awarded as 
compensation, tax can reasonably be deducted in fixing its amount. 
The amount can also be reduced where—becatise enough tipe 
passes between the award date and his spending of the mong 
the lump sum will itself be a source of earnings; but this dedytt 
must be limited to allow for tax levied on the earnings by the 
Inland Revenue, i.e., the discount rate used in the calculation 
should be the net rate left after the particular individual has paid 
tax. i 


OTHER TYPES OF CASE: UNBARNED INCOME 


What light does this analysis throw on cases other than those for 
accident damages ? 

When compensation is paid for loss of office, the argument 
appears to be on all fours with what has been said above—provided 
that the lump sum is again not taxed by the Inland Revenue. 
Normally it is exempt, 8 being regarded as the capital equivalent 
of the-lost future income. The Gourley decision has in fact been 
applied in Beach v. Reed Corrugated Cases, Lid.® But it was 
here qualified in an important respect. The plaintiff’s mcome 
was made up of (a) salary and fees from employment, and (b) 4 
large private income from disposable investments (an element that” 
seems to have been left out of account in the Gayrley case). If 
(a) alone was considered, the tax rate was roughly lls. in the £; 
if (b) also was considered, the rate rose to about 188. The size 
of the award by Pilcher J. shows that he felt the appropriate rate 
to be much nearer 11s. than 18s., t.e., that little regard should 
be paid to income of type (b) in estimating general damages. 

In cases of compulsory acquisition of property, the reasoning of 
earlier pages again seems applicable; and, happily, this reasoning 
also fits in with the rules for valuing assets in normal cases. The 
loss of an asset usually involves loss of profits or other income, not 
for some limited term such as the years till the owner’s retirement, 
but for an indefinite future period. The lost asset can be looked 
on as the capital that yields 2 perpetuity. Its fair value in the 
eyes of the dispossessed owner is presumably the amount that will, 
when reinvested in another asset carrying equal risks, yield the 
same receipts for as far into the future as the eye can reach. The 
whole of each year’s receipts will be income, and taxable. So the 
compensation must not be ‘diminished by deducting tax; the facts 
have here narrowed down until they somewhat resemble those 
assumed in case (b) on p. 870 (where the injured person lives on 
dividends). Or, to put the matter in another way, astet values 


8 Henley v. Murray [1950] 1 All E.R. 908. ° 
> [1956] 1 W.L.R. 807. 
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fixed by the market or an appraiser have already been reduced 
to allow for the tax that will be levied on the asset’s fruits, and 
must not be reduced further. 

The analogy with a perpetuity may not always be apt. The 
diminution in the owner’s income, following the loss of his asset, 
may seem likely to be temporary—for instance, the asset may be 
of the wasting type. Here the compensation should be regarded 
as ar annuity-certain for a limited number of years. The Gourley 
decision has already been applied in a case that savours somewhat 
of this situation,*® though in fact it was for trespass and conversion; 
compensation for loss of one year’s rent of farm lands was restricted 
to the rent less tax (and, as the plaintiff was a company, “‘ tax ” 
here meant income and profits tax); damages for loss of a hay 
crop, etc. (being themselves possibly subject to tax by the Inland 
Revenue), were not restricted. . 

° W. T. Baxter.* 


10 Hall v. Pearlbérg [1956] 1 WLR. 244. 
* B.Com.(Edin.); C.A.; Professor of Accounting in the University of London. 


Vor. 19 25 


A JUS QUAESITUM TERTIO 
BY WAY OF CONTRACT 
IN ENGLISH LAW 


Forry years ago, in the House of Lords in Dunlop v. Selfridge,’ 
Viscount Haldane L.C. laid down dogmatically that our law knew 
nothing of a jus quaesitum tertio arising by way of contract. Since 
that pronouncement English judges? and textbook writers? have 
accepted it as a sound statement of the positive law of England 
regarding contracts which contain promises for the benefit of third 
persons, subject to well-established exceptions such as agency, 
assignment, negotiable instruments, constructive trusts, covenants 
running with land and certain contracts now governed by particular 
statutes. But more than twenty years agọ a vigorous attack was 
launched upon this statement of principle by Professor Corbin.‘ 
In 1987 the Law Revision Committee, under the chairmanship of 
Lord Wright, criticised adversely the principle in question and 
recommended a substantial alteration in the law by statute. But 
while Parliament has remained silent on the subject, since the war 
in the courts some judges have been reconsidering the principle. 
Since 1949, in a series of cases in the Court of Appeal, Lord 
Justice Denning has been elaborating a doctrine of third party 
rights arising by way of contract, and in 1954 in a High Court 
case Mr. Justice Devlin adopted and followed this doctrine. In 
this paper it is proposed to examine this latest judge-declared 
doctrine, first considering in isolation the dicta outlining it, then 
examining them in the context of the cases and then with regard 
to relevant precedents, with the object of determining the authority 
of the dicta. In the latter part of the paper it is proposed to 


1 [1915] A.O. 847, at p. 853. 

2 ¢.g., Vandepitite v. Preferred Aocident Insurance Corporation of New York 
[1988] A.C. 70, at p. 79, per Lord Wright; Harmer v. Armstrong [1984] 
Ch. 65, at p. 88, per Lawrence L.J. 

3 Anson on Contract, 16th ed. (1928), at p. 279; Cheshire and Fifoot on Contract, 

4th ed. (1966), at p. 866. . 

“ Contracts for the Benefit of Thir® Persons ’’ (1980) 46 L.Q.R. 12; see also 

(1988) 49 L.Q.R. 474, and Current Legal Problems, 1955, 181. 

Sixth Interm Report, Cmd. 5449, section D. The Committee formulated two 

proposals for legislation: paras. 48 and 49— 

(1) ‘‘ Where a contract te its express terms purports to confer a benefit 
directly on a third party, the third party shall be entitled to enforce the 
provision in his own name, provided that the promisor shall be entitled to raise 
as against the third party any defence that would have been valid against the 
promisee. The rights of the third party shall be subject to cancellation of the 
contract by the mutual consent of the contracting parties at any time before 
the third party has adopted it either expressly or by conduct.” 

Qi) That the Married Women's Property Act, 1882, s. 11, be extended to 
cover ‘‘all Lfe, endowment and education policies, in which a particular 
beneficiary is named.” 


» 


ta 
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consider the subject of the jus quaesitum tertio comparatively and 
on principle, in an attempt to determine whether this doctrine is a 
desirable development in our law. 


+ + + 


Lord Justice Denning’s doctrine of third party rights created by 
contract is set out in his Judgments in three Court of Appeal 
cases: Smith and Snipes Hall Farm, Ltd. v. River Douglas Catch- 
ment Board,® Drive Yourself Hire Co. (London), Lid. v. Strutt 
and Another,” and Adler v. Dickson and Another.* In the first- 
mentioned case,’ the doctrine was propounded in these general 
terms— 


“<... a man who makes a deliberate promise which is intended 
to be binding, that is to say, under seal or for good considera- 
tion, must keep his promise; and the court will hold him to it, 
not only at the suit of the party who gave the consideration, 
but also at the suit of one who was not a party to the contract, 
provided that it was made for his benefit and that he has a 
sufficient interest to entitle him to enforce it, subject always, 
of course, to any defences which may be open on the merits.’’ 
Devlin J. referred to the doctrine in Pyrene Co., Ltd. v. Scindia 
Navigation Co., Ltd.*°— 


‘ There is nothing novel about the idea of a third party 

coming in to enforce a contract . . . as a_ beneficiary. 

Denning L.J. in... (River Douglas case, supra) reviews the 

main categories into which such third parties commonly fall.” 
and later, at p. 426, the learned judge added— 


“ This is the sort of situation that is covered by the wider 

principle; the third party takes those benefits of the contract 

which appertain to his interest therein, but takes them, of 

course, subject to whatever qualifications with regard to them 

the contract imposes.” 

The doctrine has not been left by these judges in this very 
general form. They have instanced its numerous particular appli- 
cations to concrete situations.*? 


Eaample No. 1. A covenant made with the owner of land, 
for its benefit, runs with the land so as to be enforceable 
against the covenantor not only by the original covenantee but 
also by his successors in title, and by persons deriving title 
under them.** 

Eaample No. 2. An assignee of the benefit of a contract, 


e [1949] 2 K B. 500. 
7 [1954] 1 K B. 250. 
3 [1955] 1 Q.B. 158. 
9 [1949] 2 K.B. 500, at p. 514. 
10 [1954] 2 Q.B. 402, at p. 422. 
11 Bo far as the following examples can be supported by authorities the latter 
will be cited in each note within square brackets. 
12 River Douglas case, supra, at pp. 514 and 516, per Denning L.J. [The Prior's 
Case (1869) Y.B. 42 Edw. 8, al. 14, fol. 8 A; Coke on Littleton, at pp 384a 
et seq.; Rogers v. Hosegood {1900} 2 Ch. 888 ; Law of Property Act, 1925, 
s 78 (1); River Douglas case, supra, per curiam]. 
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13 


14 


15 


16 


17 
18 
19 


20 


21 


pt 


if certain conditions are satisfied, enjoys a right to sue the 
original debtor.** 

Eawample No. 8. An indorsee or named consignee under a 
bill of lading has a right to sue an original party to the contract 
of carriage.** 

Eaample No. 4. The driver of a car may sue on the con- 
tract of insurance made by the owner of the car with an 
insurer which is expressed to cover the driver.’ 

Eaample No. 5. An undisclosed principal has a right to 
sue on a contract made by his agent for his benefit.*® 

Example No. 6. A widow to whom a pension was promised 
by her husband’s employers under contract with him may sue 
the employers for the pension.” 

Eawample No. 7. A man’s servants and guests in whose 
favour an insurance policy has been taken out a ainst loss by 
burglary may claim compensation under the policy.’ 

Ewample No. 8. When a third person is Peaued by the 
parties to a contract to take the benefit of a covenant respecting 
real or personal property he may acquire a right to that 
benefit.** 

Eaample No. 9. A seller, in whose favour a commercial 
credit is issued by a bank under contract with the buyer, 
acquires a right to enforce the credit against the bank.*° 

Eaample No. 10. In contracts of insurance, both marine 
or non-marine, when the policy is taken out for those to whom 
the property “‘ doth may or shall appertain,” then the owner, 
even if he is not an original party, enjoys rights under the 
contract.?* 

Example No. 11. When a contract of carriage of goods by 
sea is made, and the carrier issues a bill of lading containing 
exemption clauses, if the parties so intend, the rights thereto 
extend not only to the carrier but also to other persons engaged 
in carrying out the services provided for by the contract. 


Pyrene v. Scindia, supra, at p. 428, per Devlin J. [Law of Property Act, 1925, 

s. 186 (1)]. 

Pyrene v. Scindia, supra, at p. 428, per Devlin J. [Bills of Lading Act, 1855, 

a. 1]. 

River Douglas case, supra, at p. 516, per Denning L.J. [Road Traffic Act, 

1980, s. 86 (4); Tattersall v. Drysdale [1935] 2 K.B. 74], 

River Douglas case, supra, at p. 515, igs Denning L. A [Scrimshire v. Alder- 

-n (1748) 2 Stra. 1182, per Raymond OJ.; Rabone v. Williams (1785) 7 Term 
A O08 per Lord Mansfield; eee y. Rederi A.B. Transatlantic [1919] 

Pee Douglas case, supra, at p. STA per Denning L.J. [sed quaere?]. 

River Douglas case, supra, at pp. 515-516, per Denning L.J. [sed quaere?]. 

ee Douglas case, supra, at p. 517; Strutt’s case, supra, at p. 274, per 

pee L.J. [sed quaere?]. 

Pas ouglas case, supra, at p. 516, per Denning L.J.; Sinason-Teicher 

Inter-American Grain Corporation v. Oslcakes and Oilseeds Trading Co., Ltd. 

[1954] 1 W.L.R. 935 at p. 941, per Devlin J. [Urquhart Lindsay & Co., Lid. 

v. Eastern Bank, Ltd. [1922] 1 K.B. 818]. 

Pyrene v. Somdia, supra, at pp. 422-428, per Devlin J. [see Arnould on 

Marihe Insurance, 14th ed., § 172; Marme Insurance Act, 1906, s. 14 (2); 

Waters v. Monarch Fire and Life Assurance Co. (1856) 5 E. & B. 870]. 

Adler v. Dickson, supra, at pp. 181 and 184, per Denning L.J. [Elder 

Dempster £ Co. v. Paterson, Zochonis ¢ Co.; Griffiths Lewts Steam Naviga- 

tion Co. V. Paterson, Zochonis £ Co. [1924] A.C. 522]. 
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Example No. 12. The above rule may apply also to con- 
tracts for the carriage of passengers by sea or land.? 

Eœample No. 13. A third person beneficiary under a 
contract acquires a right to enforce the benefit when an 
intention on the part of the promisee to act as trustee for him 
can be discovered.’ l 

E~ample No. 14. When a covenant is made under seal 
expressly for the benefit of a third person who is not a party 
to the deed, he acquires a right to enforce the covenant.* 

Eaample No. 15. When A and B contract with regard to 
property belonging to T, and the property is likely to be 
transferred to A or B during the currency of the contract, the 
third party T takes those benefits of the contract which 
appertain to his interest." 

Example No. 16. When T sells goods to A, f.o.b., and A 
contracts with a carrier B for the carriage of the goods, so 
long as the property in the goods remains in T he is entitled 
to the contractual rights enjoyed by A against B so far as they 
affect his goods." 

In the four judgments under review several ramifications of the 

general principle were emphasised. Of course, the original parties 

to the contract must have intended or at least assented to a term 
that the third person was to benefit.” Such a term will often be 
expressed in a contract, but it may be implied, i.e., inferred from 
the facts.? It is not every intended beneficiary who would acquire 

rights, but only those who, in Denning L.J.’s phrase, ‘‘ have a 

sufficient interest ° to entitle them to sue.* Denning L.J. and 

Devlin J. did not attempt to define exhaustively what constitutes 

a sufficient interest, but were content to point to specific examples.?° 

One major limit to the third party’s rights is clearly stated, but 

not developed, in the River Douglas case: these rights exist only 

“ subject to any defences which may be open on the merits.” 12 

Devlin J. elaborated this limitation when he stressed that the third 

person takes the benefits ‘‘ subject to whatever qualifications with 

regard to them the contract imposes.” 1? 

* * + 

2 Adler v. Diokson, supra, at p. 184, per Denning L.J. [Hall v. N.E. Ry. 
(1875) 10 Q.B. 487; but contra, Cosgrove v. e (1945) 62 T.L.R. 140]. 

3 River Douglas case, supra, at p. 515, per Denning L.J. [Les Affréteurs Réunis 
Société Anonyme v. Walford [1019] A.C. 801; the many cases are collected 
and discussed by Corbin in (1980) 46 L@Q.R. 12 and in Cheshire and Fifoot on 
Contract, 4th ed., 869-878]. 

4 Strutt's case, supra, at pp. 278-274, per Denning L.J. [Cooker v. Child (1678) 
2 Lev. 74; Sunderland Marine Insurance Co. v. Kearney (1851) 16 Q.B. 925; 
Chelsea and Walham Green Building Society v. Armstrong [1951] 1 Ch 853; 
Law of Prop Act, 1925, s. 56 (1); Stromdale & Ball, Ltd. v. Burden 

1952] 1 Ch. 2281. 

5 Pyrene V. Scindia, supra, at pp. 422 and 426, per Devlin J. 

e Ibid. 

T Pyrene v. Scindia, supra, at p. 426; Adler v. Dickson, supra, at p. 184. 

8 Adler v. Dickson, supra, at p. 184. 

9 River Douglas case, supra, at p. 615. 

10 River Douglas case, supra, at pp. 515-516; Pyrene v. Scindia, supra, at 
pp. 422-423. See 

11 River Douglas case, supra, at p. 514. 12 Pyrene v. Soindia, supra, at p 426. 
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These dicta outlining a doctrine of third party rights arising by 
way of contract considered in isolation present a startling contra- 
diction of Viscount Haldane’s famous aphorism, and if they 
correctly express the present law they reveal a remarkable 
development of the doctrine of privity of contract in English law. 
But to begin to consider whether they are good law it is necessary 
to consider them in the context of the four cases in which they were 
made. 

The River Douglas case, supra, was the first in which the 
doctrine was propounded. In that case E. S., the owner of Low 
Meadows, land adjacent to a brook which was liable to overflow, 
entered into a contract under seal with the River Douglas Catch- 
ment Board in 1988. Under the contract the board undertook to 
make improvements in the banks of the brook to prevent future 
flooding, and to maintain them for all time, while E. S. was to 
contribute to the cost. The board did carry out work upon the 
banks, but in the opinion of experts—after the event—the work 
was doomed to failure from the outset. In 1946 the brook again 
burst its banks and flooded Low Meadows, and ruined the crops 
there. Given that the board had committed a breach of an 
implied contractual obligation, and the Court of Appeal so held, 
there was no doubt that E. S., the original contracting party, had 
a right of action against the board. But.in 1940 E. S. had con- 
veyed the land to J. S. with a term purporting to pass the benefit 
of the board’s covenant, and J. S. had leased the land to a 
company, S. H. F., Ltd. J. S. and S. H. F., Ltd., thus strangers 
to the original contract, now sued the board for breach of the 
covenant. Both plaintiffs were successful in the Court of Appeal. 
Tucker and Somervell L.JJ. based their judgments on the well- 
established principle of covenants running with land coupled with 
the Law of Property Act, 1925, s. 78 (1). Denning L.J. reached the 
same conclusion and agreed with each part of his colleagues’ 
reasoning. But Denning L.J. alone embarked upon an excursus 
into the law relating to third party rights in general arising 
by way of contract. He remarked on the principle of covenants 
running with land, Example No. 1, supra, as but one instance, 
cited several others, viz., Ewamples Nos. 4 to 9 and 18, 
supra, and induced therefrom the general doctrine which is 
under examination. Whether or not this disquisition marks a 
turning-point in the history of privity of contract it is at least 
clear that it must be regarded as obiter in its original setting. 

In Struti’s case, supra, the question of the range of privity of 
contract was not to the forefront. The real question before the 
Court of Appeal was whether an assignment of a flat made between 
T, and T, was lawful, within the ambit of Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920, s. 15 (8). Somervell, 
Denning and Romer L.JJ. all agreed that this particular assign- 
ment was unlawful, as it involved a breach of an obligation 
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between the original tenant, T, and the superior landlord, L. But 
Denning L.J. alone was prepared to go further and to hold that 
the transaction was unlawful for another reason: that T, had acted 
unlawfully by breaking an obligation in his sub-lease, namely, a 
covenant in favour of the superior landlord. Here the question of 
third party rights in contract first entered the judgments. In 
effect L was named as a beneficiary in a contract between T, and 
I, to which he was not a party. In Denning L.J.’s view such a 
case fell within the ambit of section 56 (1) of the Law of Property 
Act, 1925.° He proceeded to construe this section as enabling a 
third person beneficiary to acquire enforceable rights under any 
instrument (i.e., even simple contract) in which a covenant 
respecting any property was made in his favour: Eaample No. 8, 
supra. This far-reaching construction of section 56 of the 1925 
Act, and the attendant attack upon the orthodox doctrine of 
privity of contract will be considered later. Suffice it to note here 
that this part of the judgment simply established an alternative 
ground for holding that the assignment to T, was unlawful. Again 
it must be admitted that this exposition of the doctrine of third 
party rights by way of contract is not part of the ratio decidendi 
of the whole Court of Appeal. 

, In Adler v. Dickson, supra, the only question with which the 
Court of Appeal was concerned was as to the range of immunity 
conferred by an exemption clause in a contract of carriage of a 
passenger. The plaintiff contracted with a shipping company for a 
cruise in one of their ships. A ticket was issued to her which 
contained a term which expressly exempted the company itself 
from liability for negligence. The plaintiff suffered injuries during 
the period of the cruise allegedly the result of the negligence of 
the company’s servants, the master and the boatswain. She took 
the novel course of suing not the company but the master and the 
boatswain. Were the latter, as servants of the company, entitled 
to the legal immunity set up by the exemption clause in the 
contract made between the passenger and the company? Pilcher 
J. in the court of first instance, and eventually the Court of 
Appeal (Denning, Jenkins and Morris L.JJ.), unanimously 
answered the question in the negative. In the appellate court it 
was common ground between all three judges that one insuperable 
obstacle prevented the defendants from enjoying in law the benefit 
of the immunity clause: in the contract they were not expressly 
nor by necessary implication named as beneficiaries. But Denning 
L.J. seized upon the carriage of goods by sea cases, such: as Elder, 
Dempster & Co., Ltd. v. Paterson, Zochonis & Co., Ltd. and 
abstracted therefrom the rule mentioned above as Example No. 11. 


13“ A person may take an immediate or other interest in land or other property, 
or the benefit of any condition, right of entry, covenant or agreement over or 
respecting land or other property, although he may not be named as a party to 
the conveyance or other instrument.” 

14 [1924] A.C. 622. 
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He found the explanation of this rule not in a series of collateral 
contracts between the owners of goods and those who handled 
them, nor in agency, but in the general principle that in certain 
circumstances a third person is entitled to enforce a contract made 
for his benefit, and referred back to his own exposition and 
examples of this principle in the River Douglas case, and to the 
judgment of Devlin J. in Pyrene v. Scindia, supra. From this 
general principle he deduced the rule cited’ above as Example 
No. 12. Applying the rule to the facts, the master and boatswain 
were not entitled to the benefit of the immunity clause as no term 
of the contract express or implied purported to confer such a 
benefit upon them. Clearly, neither the general principle nor the 
rule is the ratio of the court’s decision, since only one out of three 
judges based his judgment upon them. 

The fourth case, Pyrene v. Scindia Navigatton Co., supra, 
deserves closer examination as the principle of third party rights 
arising by way of contract, acknowledged by Devlin J. in his 
reserved judgment, cannot, it is submitted, be characterised as 
obiter dicta. The contract, the scope of which was in question, 
was made between I. S. D. (representing the Indian Government) 
and the defendant shipping company, it being a contract for the 
carriage of goods by sea on board the defendant’s ship. A bill of 
lading incorporating the Hague Rules and thus including a limited 
liability clause, was issued shortly after the contract was concluded. 
Antecedent to this contract of carriage I. S. D. had bought the 
goods, including a fire tender, under an f.o.b. contract from the 
plaintiff. The seller delivered the goods alongside the defendant’s 
ship, and allowed the defendant to load them on board. While 
the fire tender was being loaded by the defendant’s servants it 
was dropped and damaged. At the time of the accident the 
plaintiff, the seller, still retained the property in the goods. The 
plaintiff repaired the fire tender and claimed the cost of the repairs 
from the shipping company in tort for negligence as bailee. The 
defendant admitted liability in tort but pleaded that its relations 
with the plaintiff were governed by contract embodying the Hague 
Rules, including the limited liability clause. Devlin J. entered 
judgment for the plaintiff, but held that the defendant’s liability 
was limited by contract. Sevgral of the issues which were dealt 
with fully in the judgment concerned the interpretation of the 
Hague Rules and their applicability to these facts. All these issues 
were determined in the defendant’s favour, so that it certainly 
could rely on the limited liability clause against a person who was 
party to the contract of carriage. But the cardinal question 
remained—was the plaintiff, t.e., the seller and still the owner of 
the goods, privy to the contract of carriage? Devlin J. considered 
at some length the two principles which might possibly be relevant 
to the solution of this problem.** The one was the agency 


15 [1954] 2 Q.B. 402, at pp. 422-426 
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principle: a third person may come within the scope of a contract 
of carriage made by two others if one of the latter made the 
contract on behalf of and for the benefit of the third person. But 
if this principle applied in this case, he pointed out, the third 
person ‘f cannot take the benefit without the burdens or enforce 
liability without limitation if the contract gives Lmitation.’’ '* The 
other—he called it a wider principle—is the third party beneficiary 
principle cited earlier but deserving repetition here in full: 
“ There is nothing novel about the idea of a third party 
coming in to enforce a contract either as an undisclosed prin- 
cipal or as a beneficiary. Denning L.J. [in the River Douglas 
case ... | reviews the main categories into which such third 
parties commonly fall. The principle is very familiar in mer- 
cantile contracts: Walford’s case. ... It is a principle which 
has constantly to be invoked where the property in the 
subject-matter of the contract is likely to be transferred during 
the currency of the contract.”’ 1 


He added other instances, listed above as Examples Nos. 2, 3 and 
10. Next he examined the facts of the case before him carefully 
to determine whether the inference of agency could properly be 
drawn. His interim conclusion was that “‘the inference [is] 
irresistible that it was the intention of all three parties that the 
seller should participate in the contract of affreightment so far as it 
affected him.” Then the learned judge proceeded to resolve his 
doubt as to which of the two principles was applicable, deciding 
in favour of the second," i.e., the third party beneficiary principle: 
“ If it were intended that he should be a party to the whole 
contract his position would be that of an undisclosed principal 
and the ordinary law of agency would apply. But that is 
obviously not intended; he could not, for example, be sued 
for the freight. This is the sort of situation that is covered 
by the wider principle; the third party takes those benefits 
of the contract which appertain to his interest therein, but 
takes them, of course, subject to whatever qualifications with 
regard to them the contract imposes.” 1° 


Thus, he concluded, the seller was a third party beneficiary to the 
contract of carriage, enjoying the contractual rights conferred by 
the Hague Rules, subject, however, to the clause limiting 
hability.*° 

What, then, is the ratio decidendi of Pyrene v. Sctndia? On its 
broadest construction it is the ‘* wider principle ’’ set out above, 


16 Ibid., at p. 422. 17 Ibid., at p. 422. 

18 In (1955) 18 M.L.R. 172, at p. 176, in a case-note, Mr. Treitel mistakes the 
judge’s oot when he says the case was decided upon the agency principle 
o |1954] 2 Q.B atp 426. 

20 Devlin J. did go on to state that the same conclusion could be reached upon 
another ground—that a contract between the seller and the shipowner might be 
inferred from the facte, a contract embodying the shipowner’s usual terms. 
But he added, ari tpg ‘*I do not think that solution fits so well the 
circumstances of this case. I do not accept it as the right solution.” Ibid., 
at p. 428. 
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and noted earlier as Example No. 15. On its narrowest construc- 
tion it is the proposition noted earlier as Example No. 16. 

This examination of the four cases in which Denning L.J. and 
Devlin J. have elaborated this doctrine of jus quaesitum tertio by 
way of contract reveals that all the dicta supporting it have been 
obiter until Pyrene v. Scindia, in which, in a limited form, the 
doctrine is essential to the decision. Of course, even obiter dicta 
of these two judges are not without authority. 


+ + + 


Must the doctrine be abandoned in the face of the contradictory 
principle which Viscount Haldane pronounced in Dunlop v. 
Selfridge? * It depends on whether that pronouncement expressed 
the ratio decidendi of the House of Lords. The facts of that case 
need not be repeated here beyond saying that a price maintenance 
agreement was made between two dealers, under which one dealer 
promised to pay a third person, the manufacturer, a certain sum 
for every breach of the’ price maintenance obligation. The manu- 
facturer attempted to enforce this promise but the House of Lords 
unanimously held that he was not entitled to do so. In his speech 
Viscount Haldane (disregarding the wise advice given by Lord 
St. Leonards over a century ago* that judges should not lay 
down abstract principles lest the inherent adaptability of English 
law be impaired) actually said: 
‘“ My Lords, in the law of England certain principles are 
fundamental. One is that only a person who is a party to a 
contract can sue on it. Our law knows nothing of a jus 
quaesitum tertio arising by way of contract. Such a right 
may be conferred by way of property, as, for example, under 
a trust, but it cannot be conferred on a stranger to a contract 
as a right to enforce the contract in personam. A second 
principle is that if a person with whom a contract not under 
seal has been made is to be able to enforce it, consideration 
must have been given by him to the promisor or to some 
other person at the promisor’s request. ... A third proposi- 
tion is that a principal not named in the contract may sue 
upon it if the promisee really contracted as his agent. But 
again [the principal] . . . must have given consideration... .’” 
His conclusion, that in this case the manufacturer could not enforce 
the promise, was based on two grounds: the one, the first principle 
just mentioned: the other, lack of consideration. Of the other 
five judges, only one,* Lord Parmoor,’ clearly based a similar 
conclusion on that first principle. The principle which is common 


1 cee A.C. 847. 
Egerton v. Brownlow (Earl) (1858) 4 H.L.Cas. 1, at p. 289. 
ere A C. 847, at p. 858. 
ord Parker touched on this point, but only en passant, at p. 859. 
S Ibid., at p. 864. It is remarkable that neither Viscount Haldane nor Lord 
Parmoor cited a single authority in support of that principle. 
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to the speeches of all six members of the House—omitting reference 
to undisclosed agency, which was not found as a fact—is simply 
that a person who provides no consideration in return for a promise 
cannot enforce that promise. So, within the hierarchy of prece- 
dents, the first principle, supported as it is by only two out of six 
members of the House, is a dictum of high authority, but not 
absolutely binding on all English courts. 

But the exponent of the doctrine of third party rights cannot so 
easily dispose of Dunlop v. Selfridge. Even if Viscount Haldane’s 
aphorism is only a dictum, still the ratio of that case—the necessity 
of consideration moving from the person who seeks to enforce a 
promise by way of contract—remains a formidable obstacle. Third 
person beneficiaries will rarely be able to prove that they have 
provided consideration. Lord Justice Denning has not yet faced 
‘this difficulty. 

Can the doctrine stand in the face of the principle of Tweddle 
v. Atkinson? * In that case, J. T. contracted with G. on terms 
that in consideration of the other doing so, each would pay a sum 
of money to J. T.’s son, W. T. The contract contained an express 
term purporting to empower W. T. to sue for these sums. As G. 
failed to pay, W. T. eventually sued G.’s executors for the sum 
promised. The Court of Queen’s Bench entered judgment for the 
defendants. Nowadays this judgment is usually interpreted as 
laying down the principle that no one can sue on a contract 
unless he was a party to the original agreement 7: Denning L.J. 
evidently interprets it likewise.* But looking to the various reports 
of Tweddle v. Atkinson® it is significant that, according to four 
versions of the judgments (Best & Smith, Jurist, Law Times, 
Weekly Reporter: aliter Law Journal) all the judges, Wightman, 
Crompton and Blackburn JJ., based their judgments squarely on 
the principle that no action can be maintained on a promise by a 
stranger to the consideration, and held that even a son is a 
stranger to consideration provided by his father. The court clearly 
relied on the old rule of Assumpsit ° that consideration must move 


6 (1861) 1 B. & 8. 893; 80 L.J.Q.B. 265; 4 L.T. 468; 8 Jur.(x.s.) 882; 9 W.R. 
781 


7 e.g., Barker v. Stickney [1918] 2 K.B. 856, at p. 358, per MoCardie J ; 
Oheshire and Fifoot on Contract, 4th gd., at pp. 861 and 865. Support for 
this opinion is to be found in an interjection to this effect in the course of 
the argument in Tweddle v. Atkinson credited to Crompton J in 80 L J.Q.B. 
265, at p. 266, and in 8 Jur.(n.s.) 332, but which is not recorded in 1 B. & S. 
762 et seq. nor in 4 L.T. 468 ef seq. nor in 9 W.R. 781-782; and in a dictum 
in the judgment of Wightman J. reported in 80 L.J.Q.B. 265, at p. 267, but 
which 18 not recorded 2 the other i Sek reports. 

River Douglas case, supra, at p. 614; Strutt’s case, supra, at p. 273. 

In the earlier cases, Bourne v. Mason (1669) 1 Vent. 6 and Crow v. Rogers 
(1724) 1 Stra 692, third person beneficiaries failed to enforce, by way of 
assumpsit, promises ın contracts concluded by others, on the ground that the 
plaintiffs were strangers to the consideration. In Price v. Easton (1888) 4 B. & 
Ad. 488, a third person passant | failed for the same reason, per Denman 
C.J. and Littledale J.; however, Taunton and Patterson JJ. decided the case 
on the ground that the plaintiff was a stranger to the agreement. 
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from the plaintiff. Again it transpires that the principal obstacle 
to the third party rights doctrine is not that the leading cases 
preclude the possibility of a jus quaesitum tertto by way of con- 
tract, but that on the authorities even a tertius must provide 
consideration to acquire a contractual right. 

Lord Justice Denning has himself attempted to dispose of the 
Tweddle v. Atkinson principle, in the sense in which he interprets 
it, in various ways. In the River Douglas case 1° and in Strutt’s 
case ** more particularly he challenges it on historical grounds, 
maintaining that the common law in its original setting knew no 
such principle, but rather that it was settled law that a third party 
could in certain circumstances enforce a promise made for his 
benefit by way of Assumpsit.’7 Attention has been drawn else- 
where ** to authorities which are contrary to this thesis. In Strutt’s 
case the learned judge assails Tweddle v. Atkinson with a poten- 
tially stronger weapon, namely, a modern statute. He prefaces the 
attack with a reference to the old technical rule of common law 
that even a named beneficiary could not sue on an indenture made 
between specified parties unless he was named as a party, and to 
the abrogation of this rule by section 5 of the Real Property Act, 
1845. Then he contends: 

“*. .. the rule in Tweddle v. Atkinson was itself greatly modi- 
fied by section 56 of the Law of Property Act, 1925. Just 
as the 1845 Act modified the old technical rule about inden- 
tures, so the 1925 Act modified the new rule about contracts 
generally. Section 56 applies not merely to indentures, but to 
any instrument of agreement: and it applies not only to land 
but to any property, real or personal. It says that £ A person 
may take ... the benefit of any ... covenant... respecting 
land or other property although he may not be named as a 
party ... to the instrument.’ I can think of no words more 
apt to do away with the rule in Tweddle v. Atkinson, leaving 
the courts free, in cases respecting property, to go back to the 
old common law, whereby a third party can sue on a contract 
made for his benefit, . . .°’ 1 
The crucial question is whether the legislature in 1925, when 
remoulding and clarifying the law of real property, intended to 
effect such a radical change in the substantive law of contract, 
affecting the range of privity of contract and the doctrine of con- 
sideration. Viscount Simon L‘C. said not long ago?*: 


10 Supra, at p. 614. 

11 Supra, at pp 272-278. 

12 Relying on Dutton v. Poole (1678) 2 Lev. 210; Martyn v. Hind (1776) 2 Cowp. 
437, at p. 443; Marchington v. Vernon (1787) 1 Bos. & Pul. 101n.; Carnegie v. 
Waugh (1828) 2 Dowl. & Ry. 277. 

13 (1054) 70 L.Q R. 467; see the cases cited supra, note 9: see also Pollock on 
Contracts, 13th ed., pp. 168-169; Williston on Contracts, § 860; Corbin (1980) 
46 L.Q.R. 12, at pp. 17-18. 

14 8. 56 (1) is set out in full in note 18 on p. 879, supra. 

15 Bee 20 Conoveyancer (1956) at pp. 48 and 114. 

16 In Nokes v. Doncaster Collreries 71940) A.C. 1014, at p. 1022. 
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“ where, in construing general words the meaning of which is 
not entirely plain, there are adequate reasons for doubting 
whether the legislature could have been intending so wide an 
interpretation as would disregard fundamental principles, then 
we may be justified in adopting a narrower construction.” 
It was in this spirit that a narrower construction of this very 
section was adopted in Re Foster by Crossman J., who said 7°: 
“ [counsels] contention really amounts to saying that an 
agreement by A with B to pay money to C gives C a right to 
sue on the contract. ... I am not prepared to hold that 
section 56 has created such an enormous change in the law of 
contract.’’ 
In that case it was held that a contract of insurance containing a 
term that the insurance moneys were to be paid to a class of third 
persons, was not enforceable by one member of that class.’* The 
Law Revision Committee in 1987 considered the meaning of this 
section and reported that it must be considered as ‘‘ exceedingly 
doubtful ° whether the words ‘‘ conveyance or other instruments ”’ 
would cover a commercial contract.*° Accordingly, it is submitted 
that Tweddle v. Atkinson remains an authority in our law, though 
for the proposition which was its original ratio decidendi. 


Thus, the leading cases, Dunlop v. Selfridge and Tweddle v. 
Atkinson, are not absolutely inimical to the theory that a con- 
tract made by two parties for the benefit of a third person creates 
an enforceable right for that third person: but they do preclude 
the third person from enforcing the promise in his favour unless he 
has provided consideration. 


So far only the general doctrine advanced by Denning L.J. and 
Devlin J. has been tested against the authorities. Now the 


numerous examples given by the two judges should be put to the 
same test. 


Eaamples Nos. 1-5 are amply supported by authorities! and 
may be regarded as sound statements of the positive law of England 
today. What is doubtful is whether any advantage is gained by 
regarding them as instances of a jus quaesitum tertio by way of 
contract. The concepts of privity of estate and assignment provide 
adequate explanations of the first two examples and Nos. 3-4 rest 
clearly and simply on statutes. With regard to Example No. 5, 
the case of the undisclosed principal, the doctrine under review is 


17 [1988] 3 All E.R. 357. 

18 Ibid., at p. 865. 

19 Bee also Re Stnclatr’s Life Polioy [1988] Ch. 799; Re Miller's Agreement 
[1947] Ch. 615. 

20 Cmd. 5449, para. 41 (e). Winfield, in Pollock on Contract, 18th ed., at p. 171, 
note 53, says: ‘‘ This subsection has not the sweeping effect that might be 
inferred from its wording.’’ Either Dr. Cheshire or . Fifoot is not con- 
vinced by the argument of Denning L.J.: see Cheshire and Fifoot on Contract, 
4th ed., pp. 874-875 and preface. 

1 See ante, pp. 875-876, notes 11-16. 
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hardly an adequate theoretical basis, since it affords no explana- 
tion of the pendant rule that an undisclosed principal is bound 
by contractual duties. 

Three of the examples given, Nos. 6-8, are extremely dubious 
propositions of English law. The opinion that a widow could sue 
her husband’s employers for a pension promised to her under his 
contract—Ewample No. 6—is hardly tenable in the face of 
Tweddle v. Atkinson and latterly Re Schebsman.* Even more 
vulnerable on the score of authority is Ewample No. 7, that a 
man’s servants, etc., could sue on an insurance policy taken out by 
the master. The only case cited in support’ lays down no such 
rule, and the leading work on the subject‘ rejects the general 
notion of third party rights in such contracts. In the same 
category must be listed the sweeping interpretation of section 56 (1) 
of the Law of Property Act, 1925—Ewample No. 8—which has 
already been discussed. 

However, Examples Nos. 9-14 deserve more serious attention. 
Each of them is supported by authoritative precedents* (though 
with modifications which it would be tedious to recite in this 
paper). But in all the relevant decisions it is remarkable that some 
principle of law other than a naked jus quaesitum tertio has been 
relied on by the judges concerned in reaching decisions in favour 
of third party beneficiaries. In some instances the courts have 
been at pains to infer a collateral contract between the beneficiary 
and the promisor.* In others the court has been astute to discover 
an agency in which the beneficiary might be the principal and the 
promisee his agent.’ In the well-known line of cases from 
Tomlinson v. Gill to Walford’s case, which support Ewample No. 13, 
courts with equitable jurisdiction have invoked the trust principle 
to justify a conclusion in favour of a third person beneficiary under 
a contract. To a modern reader it is evident that in all these 
lines of cases the collateral contract, the agency or the trust are 
but devices resorted to by the judges to achieve manifestly desir- 
able results in the concrete situations confronting them: in a word 
they are legal fictions. This is most patent in the cases of 
constructive trusts, as several acute commentators have pointed 
out.’ It is submitted that definite advantages would be gained by 
treating these lines of cases as establishing instances of a doctrine 


2 [1944] Ch. 88. 

3 Prudential Staff Union v. Hall [1947] K.B. 685. 

4 MacGillivray on Insurance Law, 4th ed. (1958), §§ 1046, 1786, 626-582. 

5 Bee ante, pp. 376-877, notes 20-21, and notes 1-4 

6 6.g., m Urquhart Lindsay ¢ Co., Lid. v. Eastern Bank, Lid. [1922] 1 K.B. 

818, a case which supports Example No. 9, and in the Elder Dempster case 

[1926] A.C. 522, per Lords Finlay, Sumner and Dunedin, a case which 

supports Example No. 11. 

é.g., in Hall v. N.E.Ry. (1875) 10 Q.B. 487. Cf. Cosgrove v. Horsfall (1945) 

62 T.L.R. 140 and Adler v. Dickson, supra. per Jenkins and Morris L JJ. 

s Corbin in (1980) 46 L.Q.R. 12, passim; Lord Wright in (1989) 55 L.Q.R, 208. 
The Law Revision Committee itself reported that the trust concept was “* an 
unnecessary complication ’’: Sixth Interim Report, para. 46. 


~~ 
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of jus quaesitum tertio by way of contract. The doctrine 
rationalises the cases by going behind the fictions and expressing 
what was evidently the principle which actuated the judges in the 
particular decisions. It would cut the Gordian knot of case-law on 
constructive trusts which is notorious,® and thereby save time in 
courts and cut down costs for litigants. It would enable the courts 
to escape one highly inconvenient implication of the trust concept, 
namely, that the original parties lose the power to vary or abro- 
gate the promise in the third party’s favour, and to escape the 
awkward implication of the fictitious contract or agency—that if 
the beneficiary is a principal to a contract he is bound by con- 
tractual duties. Moreover, some eighty years after the Judicature 
Act, there is much to commend a restatement of the law which 
transcends the distinction between equitable and common law 
doctrines. More judicial valour, to use Pollock’s phrase, on the 
part of more judges in appellate courts could establish this par- 
ticular restatement. 

The proposition that when a covenant is made under seal 
expressly for the benefit of a third person who is not a party to the 
deed he acquires a right to enforce the covenant, Example No. 14, 
is fully supported by authorities, ancient and modern.!® It con- 
stitutes the single unquestionable example of a jus quaesitum tertio 
by way of contract in English law today. It is not encumbered 
by the rule that consideration must move from the beneficiary as 
there was no such procedural requirement in the law of the old 
actions of Covenant and Debt sur Obligation. 

It remains to recapitulate that Ewample No. 15 is the general 
principle, and Eaample No. 16 the particular ruling of the 
decision of Devlin J. in Pyrene v. Scindia, supra. The only diff- 
culty about accepting these examples is to find consideration 
moving from the third person beneficiary—the owner of property— 
to the promisor. On the particular facts of Pyrene v. Scindia 
sufficient consideration may perhaps be found in the fact that the 
owner permitted the shipowner to lift the goods on board.” 


+ +*+ + 


The term jus quaesitum tertio if not the doctrine has been received 
into English law from the law of Scotland. It should be profitable 
to pause and consider the scope Of the doctrine in its native 
system. Stair, in the seventeenth century, expressed the principle 
thus 77; 

““, . . when parties contract, if there be any article in favour 
of a third party, est jus quaesitum tertio, which cannot be 


? Bee Law Revision Committee's observations, op. oit., paras. 42-46; Cheshire 
and Fifoot on Contract, 4th ed., pp. 869-878; Dowrick, Notes on the Insh Law 
of Contract (1954), pp. 19-20. 

10 See ante, p. 877, note 4. 

11 Cf. Scotson v. Pegg (1861)6 H & N. 296 

12 Institutions, I, x, 5. 
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recalled by either or both of the contractors, but he may 
compel either of them to exhibit the contract, and thereupon 
the obliged may be compelled to perform.”’ 
At the end of the nineteenth century it was restated in the Court of 
Session **: 
< That is an express stipulation in favour of a third party... 
and it is in effect an agreement between the two parties to the 
contract that a stipulation shall be performed with that party, 
and the rule in such a case is, that though the person in whose 
favour the stipulation is made is not a party to the agreement, 
or at the time assenting to it, he may afterwards adopt the 
agreement in his favour and sue upon it.”’ 
To entitle a third person, T, to enforce such an agreement, several 
conditions must all be satisfied. (1) T must be named or at least 
referred to in the contract.4 (2) When making the contract the 
contracting parties must have intended to confer a legal right 
on T; it is not enough that T would incidentally benefit 
as a result of an advantage which one party proposed to secure 
to himself.*¢ (8) T must be able to show a legitimate interest in 
the remedy he seeks. Gloag *’ specifies as ‘‘ interests ’’—damage, 
pecuniary loss or liability incurred by the third person as a result 
of the non-performance of the promise. (Jt will be recalled that 
Denning L.J. emphasises that T must have a “ sufficient interest ”’ 
to enforce a promise in his favour, denoting thereby a elose connec- 
tion with the original agreement rather than an injury sustained 
by the non-performance of the promise. The Law,Revision Com- 
mittee’s proposals contain no such limitation.) An important 
question is whether the original parties have the power to revoke 
the promise. Stair’s opinion, cited above, implies that they never 
enjoy such a power. But this rigid view has been rejected in “a 
modern case.’* Revocation is probably possible before T is aware 
of the promise.'‘* When T has become aware of the promise and 
has acted in reliance on it, then, at any rate, the original parties 
cannot revoke it.7° It is pertinent to observe that the major 
technical obstacle to a general doctrine of jus quaesitum tertio. 
in English law, that consideration must move from the plaintiff, 
does not impede a tertius in Scots law !: > 
“ It is a familiar doctrine in the law of Scotland, differing in 
that respect from the law of England, that an obligation is 
binding . . . although it may not proceed on a valuable con- 
sideration . . . or . . . under seal. What is necessary is that 
13 Morton's Trustees v. Aged Christian Friend Society, 1899, 2 F. 82, at p. 87, 
per Lord Kinnear. - 
14 Gloag, The Law of Contract, 2nd ed., p. 236. 15 Ibid., pp. 285—289. 
16 Henderson v. Stubbs, Ltd., 1804, 22 R. 61. 


17 Gloag, op. cit., pP. 250-256. 

18 Carmichael v. Carmichael's Errr.. 1920, 8.C. (H.L.) 195, at pp. 199-208, per 
Lord Dunedin. 

19 Ibid., at p. 201. 

20 Dalrymple Vv. Herdman, 1878, 5 R. 846. 

1 Cf. Lawson, Rational Strength of English Law, p. 44. 
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the promisor should intend to bind himself by an enforceable 
obligation, and should express that intention in clear words.’’* 
Next, to glance at the American law on the subject. The term 
‘“ American law ’’ of course covers a multitude of systems of law, 
which are not by any means uniform on this point. At one extreme 
some states” have a general statutory provision in these terms: 
“ A contract made expressly for the benefit of a third person may 
be enforced by him at any time before the parties thereto rescind 
it.*? (Cf. the terms of English Law Revision Committee’s general 
proposal.) At the other extreme, in some states the law denies 
to third person beneficiaries the right to sue on contracts,‘ except 
In narrowly defined instances, mostly statutory. But Williston 
asserts * that “ The great weight of American authority recognises 
a direct enforceable right, both at law and in equity, arising 
from a contract promising performance for . . . two types of bene- 
ficiaries—the donee beneficiary * and the creditor beneficiary.” 7 
The American Restatement of the Law of Contracts adopts this 
general principle.* A third type of beneficiary, an incidental bene- 
ficlary; i.e., a beneficiary who does not fall within the above two 
categories, acquires no such right.° Williston sums up the case-law 
stretching back barely 100 years,*® in which this doctrine has been 
` built up: “* The pressing necessity of the situation . . .. has led the 
great majority of the American courts frankly to recognise . . . that 
through this travail [resort to the trust principle and the fiction 
of identity of promisee and beneficiary, invocation of agency, 
novation dnd even subrogation] the common law has given birth 
to a distinct, new principle which . . . gives not only to a donee 
beneficiary, but also to a creditor beneficiary, the right to enforce 
directly the promise from which he derives his interest.” +1 The 
old technical rule of common law that consideration must move 
from the plaintiff has evidently been abandoned.”? 
While English judges and jurists have called attention to the 
fact that English law is almost alone among modern systems in 


2 Morton's Trustees v. Aged Christian Friend Society, 1899, 2 F. 82, at p. 85, 
per Lord Kinnear. i 

3 e.g., California; see Williston on Contracts, § 865. 

4 e.g., Massachusetts; see Williston, op. cit., § 867. 

5 Williston, op. ott., § 856. 

€ Under a contract between A and B in which A promises to B to do something 
for 'T’s benefit and B’s purpose 3n ob the promise is in effect to make a 
gift to T, then T 1s a donee beneficiary. e ypo case is a life insurance 
policy in which the msurance moneys are payable to a third person, say a 
relative of the insured. 

T T 18 a oreditor benefictary under a contract between A and B if performance of 
a promise by A will satisfy a duty owed by B to T. The typical example is 
where B ores to A mortgaged premises and A contracts with B to pay the 
mortgage debt to the mortgages, T. 

8 §§ 133-186. 

9 Williston, op. oit., §§ 856 and 402; Restatement, §§ 188 (1) and 147. 

10 Since Lawrence v. For (1859) 20 N.Y. 268. 

11 Williston, op. oit., § 857. 

12 Restatement, § 75 (2), comment e; Pound (1951) 67 L.Q.R. 49, at p. 61; 
Williston, op. cit., § 854. 
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denying a doctrine of jus quaesitum tertio by way of contract,*** 
none of them has been able to demonstrate that family arrange- 
ments or business dealings or other social patterns in modern 
England differ from those in Scotland or in most American states 
to such an extent as to justify the absence of such doctrine in 


our law. 
+ + * 


It remains to consider whether a jus quaesitum tertio by way of 
contract in English law is justifiable on principle even if it is 
difficult to accept it on the authorities. 

Using the term principle in its widest sense, is a jus quaesitum 
tertio in accordance with the fundamental theory of contract law ? 
The sceptical common lawyer will immediately ask—which theory ? 
It is only proposed to consider two theories which are at least 
congenial to the modern English common law. Pound’s theory is 
that the common law of contract is based upon the postulate that 
men must be able to assume that those with whom they deal will 
act in good faith, and hence, that the latter will make good reason- 
able expectations created by their promises or other conduct.” 
Pollock’s first principle of contract is substantially similar.“ If A 
promises under a contract with B to benefit T, would it be in 
accord with or opposed to this theory to grant T a right to the 
performance of the promise by A? Clearly, if T knows of the 
promise and as a reasonable man would expect performance, the 
Jaw should grant him a legal right to that end. An alternative 
theory which has wide currency amongst English lawyers,** is 
that the law of contracts has as its objective the enforcement of 
promises provided they are parts of bargains: all agreements are 
not to be enforced, only agreements consisting essentially of a 
promise on one side in return for consideration on the other. 
Should T be granted legal remedies to enforce a promise made by 
A to B in which B has provided the consideration? The bargain 
exists. The only question is should T be given a right to enforce 
it as well as B? If the object of the law is to enforce bargains 
the additional means of enforcement are justified, especially in 
cases where B’s undoubted right of action would only entitle him 
to nominal damages,’* or where B refused to sue. While either 


a 

134 Cf. French law which sanctions a jus quaesitum tertio by way of contract: 
see Planiol, Traité Elémentaire de drott ivil. II, § 1284; Lawson, A Common 

Lawyer Looks at the Civil Law, p. 56. 

Introduction to the Philosophy of Law, Revised ed. (1954), at p. 105. 

14 ‘* The Law of Contract may be described as the endeavour of public authority 
. . . to establish a positive sanction for the expectation of good faith which has 
grown up in the mutual dealings of men of average right-mindedness ’’: 
oe of Contract, 18th ed., p. 1. Cf. Salmond, Jurisprudence, 10th ed., 
p. 3852. 

15 See Cheshire and Fifoot on Contract, 4th ed., passim. 

16 West v. Houghton (1879) 4 C.P.D. 197; Glanville Williams, ‘' Contracts for 
the Benefit of Third Parties’’ (1944) 7 M.L.R. 128, at pp. 124 and 187; 
American Restatement of the Law of Contracts, § 185, comment b, 
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theoretical approach to the problem yields a result favouring a 
doctrine of jus quaesitum tertio it must readily be admitted that 
such a deductive approach rarely convinces English lawyers. 
When our judges resolve a problem ‘fon principle” rather 
than on authority their method is often not so much deduction 
from first principles as a close examination of the practical aspects 
of the claims before the court. Approaching the problem in this 
spirit, the gravamen of the case against Viscount Haldane’s denial 
of a jus quaesitum tertio in contract in our law is that numerous 
classes of third person beneficiaries do suffer injury when the 
promisor under a contract for their benefit fails to perform. In 
business a series of onerous undertakings may be made by the 
beneficiary on the strength of the promise: in family affairs various 
major irretraceable steps may be taken by the expectant bene- 
ficiary. Admittedly, the urgent claims of some limited classes of 
such beneficiaries have already received legal recognition by the 
courts and by Parliament. The courts have appreciated the needs 
of some beneficiaries in concrete situations, and to meet them have 
either extended the principle of the trust to the extremes of legal 
fiction, or supposed an agency to have been created or have 
inferred a contract to which the beneficiary is an original party—as 
noticed earlier. Parliament has provided remedies for aggrieved 
beneficiaries such as spouses and children of insured persons under 
life insurance policies,” and for other classes of beneficiaries cited 
earlier (see Ewamples 2, 3 and 4). But the argument that Parlia- 
ment would have extended such remedies to other classes of third 
person beneficiaries if their claims had been sufficiently urgent, 
ignores the political reality that in recent decades it is exceedingly 
difficult to find parliamentary time for reform of the private law. 
Men of affairs today, drawing on their own experience, would 
probably agree that most of the sixteen examples given earlier 
in this paper are instances of de facto claims in contemporary 
-English society, some of major importance in commercial life, e.g., 
sellers’ claims on bankers’ commercial credits, and some in family 
life, e.g., widows’ claims. The practical justification of a jus 
quaesitum tertio doctrine is stressed by Denning L.J. It is simply 
‘to give damages to the party aggrieved.” 1° Since the third 
person beneficiary will rarely have gn action against the promisee, 
and since the promisee will often only be entitled to nominal 
damages from the promisor, a remedy in the beneficiary’s hands 
is often the only way the law can compensate him for his loss. 
But would a jus quaesitum tertio satisfy beneficiaries’ interests 
at the expense of the interests of the promisors and the promisees? 
It would, of course, be robbing Peter to pay Paul if the beneficiary 


17 Married Women's Property Act, 1882, s. 11. 

18 River Douglas case, supra, at p. 516; the phrase is borrowed from Coke on 
Littleton, at p. 885, where ıt was used to justify the doctrine of the benefit of 
covenants running with land. 
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acquired an absolute right to the performance of the promise in his 
favour. Neither Denning L.J. nor Devlin J. advocates such an 
absolute right, nor is it granted under the predominant American. 
doctrine.*® T’s claim can be met by the promisor with any defence 
which he would be entitled to raise against the promisee: in other 
words, T’s right is subject to the same limitations as the promisee’s 
right. Thus, the original promisor’s interests are not subverted by 
satisfying the beneficiary’s interests. Both the original parties 
have, however, an interest in revocation of the original contract 
by subsequent agreement. A compromise may be struck here 
between the interests of A and B on the one hand and that of T on 
the other by allowing A and B to revoke or vary the promise 
before T “adopts the contract”? (Law Revision Committee), or 
** materially changes his position in reliance on it” (American law 
with respect to creditor-beneficiaries *°) or before T is aware of it 
(Scots law). 

It should not be supposed that the doctrine of third party rights 
would impose a contractual obligation on a promisor where none 
would otherwise attach to his promise. On the contrary, it should 
be emphasised that the doctrine would only come into operation in 
cases where there already existed a valid enforceable contractual 
obligation between A and B, when A intended or at least assented 
to some duty in favour of T. Granting T a right to enforce A’s 
duty would only duplicate an existing right enjoyed by B. In 
cases where B refuses to sue or is only entitled to nominal damages, 
it would establish an effective as opposed to a mere technical right. 
It would, in Pound’s terminology, but strengthen the social interest 
in the security of transactions. 


CONCLUSION 


The principal objection to the doctrine under examination is based 
not on practical or theoretical grounds but on the technical rule 
of the obsolete legal procedure, Assumpsit, which has been elevated 
by a series of cases culminating in the decision of the House of 
Lords in Dunlop v. Selfridge, into an authoritative rule of substan- 
tive law—that consideration must move from the plaintiff.1 The 
comment of the Scots Lord of Appeal, Lord Dunedin, in Dunlop v. 
Selfridge, is pertinent ?: ° 

“ My Lords, I confess that this case is to my mind apt to nip 

any budding affections which one might have had for the 

doctrine of consideration. For the effect of that doctrine in the 


19 ‘Williston, op. cıt., §§ 864a, 804-805; Restatement, § 140. 
20 Williston, op. at., § 807; Restatement, § 141. 

1 An interesting question 1s whether the genesis of the rule in adjectival law 
was no’ simply the general rule of Case, that the plaintiff must show that 
he has suffered special d e—the very justification for the jus quaesitum 
tertio doctrine stressed by Donning L.J. “to give damages to the party 


eved.” 
2 1916] A.C. 847, at p. 855. 
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present case is to make it possible for a person to snap his. 

fingers at a bargain deliberately made, a bargain not itself 

unfair, and which the person seeking to enforce it has a 

legitimate interest to enforce.” 
But notwithstanding that sentiment, Lord Dunedin and the other 
five judges applied the rule to defeat the third person beneficiary’s 
claims. Judges disposed to adopt the jus quaesitum tertio 
doctrine might conceivably distinguish that case on such grounds 
as, for instance, that in that case it was assumed that the third 
person claimed qua undisclosed principal, or that its authority is 
limited to cases of manufacturers trying to enforce price main- 
tenance agreements to the public disadvantage. The radical 
solution is, of course, parliamentary legislation abrogating the 
technical rule that consideration must move from the plaintiff. 

The conclusion is that Lord Justice Denning’s general doctrine 
of jus quaesttum tertio in contract is not yet an established part of 
our positive law. But his dicta emphasise a need existing in 
English society for such a legal doctrine, and they constitute 
proposals, consistent with theory and justifiable on practical 
grounds, for judicial legislation in concrete situations—a process 
begun by Devlin J. in Pyrene v. Scindia—or for comprehensive 
parliamentary legislation. As such they constitute a valuable 
supplement to and reminder of the Law Revision Committee’s 
pre-war proposals.° 

F. E. Downtcx.* 


3 Dr. Cheshire and Mr. Fifoot have recently re-emphasised the importance of 
their proposals: Law of Contract, 4th ed. (1956), p. 876. 

* wa. (Oxon), of the Inner Temple, Barrister-at-Law, Lecturer in Law at 
Trinity College, Dublin. 





GIFT INTER VIVOS 
OF A CHOSE IN POSSESSION 
BY DELIVERY OF A KEY 


No gift inter vivos of a chose in possession can be effective, in the 
absence of a deed of gift, without delivery.’ It is not proposed 
in this article to attempt even the briefest analysis of possession or 


to examine, the complexities to which the term “ delivery ” can ' 


give rise. It is sufficient here to summarise “‘ delivery ” in English 
law as a whole as denoting either that one party puts the other 
in physical control of the goods or provides him with the means of 
getting at the goods, or that the physical control of the goods is 
unchanged but the character or purpose of such control is changed 
by agreement (so that legal possession continues to remain in the 
other party or passes to him, as the case may be).? Any of these 
modes, other than actual physical transfer of the subject-matter, is 
sometimes termed “ constructive delivery ” on the ground that the 
law will’ in such circumstances construe what is plainly not a 
manual transference as equivalent to one, so far as legal effect is 
concerned. 

In the law of gift the simplest illustration of delivery where 
the donor puts the donee in physical control of the subject-matter 
is, of course, where the donor manually transfers the chattel to the 
donee, by handing it over to him. If I hand you, the donee, a pen 
(the subject-matter of the gift), then by my act possession leaves 
me and becomes vested in you—you become thereby owner of the 
pen., But the case we are to consider is the far more difficult one 
where the donor does not transfer the subject-matter itself, but 
hands over the physical means of getting at the subject-matter, 
namely a key of, e.g., a warehouse or of a box, where the contents 
are kept. If I now wish to give you the wine stored in my cellar, 
does my handing you the cellar-key complete the gift? 

It must be stated at once that there is no decided case on such 
a point relating to gift inter vivos,” and our only practical approach 

1 Irons v. Smaliptece (1819) 2 B. & A. 561; Cochrane V. Moore (1890) 25 Q.B.D. 

67; Holdsworth, History of English Law, 8rd ed., Vol. IO, pp. 8 , and 

Vol. VU, pp. 508—509. 
Under the latter heading m gift would be considered the position where the 
donor retains the goods as barlos for the dones; where the donee as bailes is 
already in possession; where the subject-matter of the gift is in the hands of a 
third party bailee; and where the donor and donee are living together in the 
aame house, the gooda remaining in situ. But these topics are excluded from 
- the scope of the present inquiry. 
3 A nist prius case, Smith v. Smith: (1783) 2 Strange 955, at first sight seems to 
illustrate a gift inter vivos, where the question turned on whether an intestate’s 


habitual deposit with the defendant of the key of his room, whenever he went 
out of town, amounted to delivery of some furniture and plate. The report is 


894 
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is to examine cases touching other branches of law in the hope of 
arriving at some helpful conclusion. The deduction will necessarily 
be based on analogy, and what is sufficient for the passing 
of legal possession in one branch of law is not inevitably adequate 
in other branches, so that the solution of our problem will, at best, 
be a tentative one. 

In Ward v. Turner* one of the questions was whether the 
delivery of certain receipts could operate as a transfer of some 
South Sea annuities so as to effectuate a donatio mortis causa. 
In the course of the judgment Lord Hardwicke seid”: “It is 
argued, that though some delivery is necessary, yet delivery of 
the thing is not necessary, but delivery of any thing by way of 
symbol is sufficient: but I cannot agree to that... ,’’ and later ° 
“ Delivery of the key of bulky goods, where wines, etc., are, has 
been allowed as delivery of the possession, because it is the way 
of coming at the possession, or to make use of the thing: and 
therefore the key is not a symbol, which would not do.’’ 

In effect, Lord Hardwicke makes two distinct points: first, that 
the transfer of any symbol (such as, ¢.g., a sample of fabric repre- 
senting a Persian carpet or a photograph as a substitute for an 
original painting) is valueless as a legal transfer of the items 
represented; second, that delivery of a key is adequate to operate 
as a change of possession, since it is the means of getting at the 
subject-matter and is in no sense a symbol. 

This distinction between something handed over as a repre- 
sentation of the subject-matter (‘‘ symbolic delivery ’’) and some- 
thing handed as a means of access to it (an example of 
“< constructive delivery ”) is a fundamental one of vital importance. 
Only the latter situation, according to Lord Hardwicke’s analysis, 
‘ produces the desired legal result. This is to assert not that a key 
is in its inherent nature incapable of being a symbol—we might 
indeed point, by way of analogy, to the frequent practice, when an 
eminent person is ‘‘ given ” the freedom of a city, of presenting 
him with a symbolic key—but that where possession of a chattel 
is intended to be transferred, the handing of a key to the place 
where it is stored can effect such transfer only because, far from 
being a symbol, it provides the actual means of access to that 
chattel. = 

There is no doubt that the law endorses Lord Hardwicke’s 
attitude in not tolerating symbolic delivery. If, wishing to make 
you a present of a John portrait, I hand you a miniature post-card 


only eleven lines in length, but the second sentence unaccountably containg a 
reference to ‘' donatio causa mortis.’ Ons 1s left with the impression that 
there must be further facts, unreported, which bring the matter within the 
scope of g gift mortis causa. 

4 (1753) 2 Ves.Sen. 481; 1 Dick. 170. 

5 (1752) 2 Ves.Ben, at p. 442. 

6 At p. 448. 
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reproduction, I am handing you a symbol, i.e., a chattel to serve 
in the place of the real subject-matter and no ownership passes.’ 

It remains, then, to consider the legal support given to Lord 
Hardwicke’s second point—the handing of a key as a means of 
access. We must note at once that some judgments contain an 
unhappy confusion in terminology. These cause initial dismay 
by erroneously describing this second category of case, where the 
key is transferred, as ‘‘ symbolic delivery.” Fortunately, the 
context often reveals that the judges are here thinking of the 
delivery as symbolic in the sense that no actual physical transfer 
has taken place but the law deems that it has.. In other words, 
they inaccurately speak of “ symbolic delivery ” as though it were a 
synonym for “ constructive delivery,” for in ‘symbolic delivery,” 
properly called, something not the subject-matter is handed over, 
whereas in “‘ constructive delivery ” there is no substitution of one 
chattel for another, it is merely that the chattel itself, the subject- 
matter, is construed in Jaw as having been actually handed over by 
manual transfer. 


Sir Frederick Pollock, in particular, shows how the courts when ` 


using the term ‘‘ symbolic delivery,” are in many cases guilty of no 
more than a linguistic error. For example, he emphasises that 
though dicta in Ellis v. Hunt,* Chaplin v. Roberts,® and Elmore v. 
Stone *° (three cases relating to sale), have occasionally been quoted 
to demonstrate the existence of ‘‘ symbolic delivery,’ such dicta in 
no way conflict with “the intelligible position taken up by Lord 
Hardwicke.” '* And of Ancona v. Rogers‘ (unregistered bill of 
sale, liquidation petition) and Meyerstein w. Barber (pledge, bill 
of lading), where Mellish L.J. and Willes J. respectively, speak of 
delivery of a warehouse key and the like as “ symbolic delivery,” 
Pollock says ** “‘ there is no real contradiction between this and 
what Lord Hardwicke said, ‘the key is not'a symbol, which would 


7 Rare exceptions may ext, e g. (1) indorsement and delivery of a bill of lading 
while the goods are still in transtu. Bee Williams, Principles of the Law of 
Personal Property, 18th ed., p. 78; Barber v. Meyerstein (1870) L.R. 4 H.L. 
817; Dublin City Distillery, Lid v. Doherty reid} A.O. 828; Morison v. Gray 
(1824) 2 Bing. 260. (For the references to Williame and to the first two cases 
I am indebted to s lecture syllabus a by H. A. Hollond, Bsq., M.A., 
LL.M., Emeritus Rouse Ball Professor o lish Law, University of Cambridge.) 
It can be argued, however, that thebill of is not a symbol in the proper 
meaning of the term but is the instrument whereby the deliveree can gain 
access to the goods, since by producing the bill of lading indorsed to him he is 
able to claim possession of the Bead See Scrutton on Charros, 15th ed. 
by McNair and Mocatta, p. 185, pp. 828-929. (2) The situation regarding 
heavy goods envisaged in Look v. Heath (1892) 8 T.L R. 295, where the donor 
and donee live’together in the same house. See also Kemp v. Falk (1882) 
7 App.Cas. 573, at p. 686, and Re Harcourt (1888) 81 W.R. 578. ' 

3 (1780) 3 T.R. 464. 

® (1800) 1 East 192. 

10 (1809) 1 Taunt. 458. 

11 Pollock & Wright, Possession in the Common Law, pp. 63-64. 

13 (1876) 1 Ex.Dıv. 285. , . ; 

13 (1868) L.R. 2 C.P. at p. 62. 

14 Pollock & Wright, Possession in the Common Law, p. 68. 
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not do.” The key is not a symbol in the sense of representing the 
goods, but the delivery of the key gives the transferee a power over 
the goods which he had not before. .. .”’ 

The distinction was well appreciated by the court in Gough v. 
Everard,™ where the point at issue was whether some timber was 
in the “ possession or apparent possession’? of a vendor who 
became bankrupt, so as to be governed by the Bills of Sale Act, 
1854. The timber, sold by one Ernest to Gough, was kept on 
Ernest’s wharf. Gough, who had formerly had custody of the key 
to the wharf as Ernest’s agent now retained it on his own behalf. 
Ernest having become bankrupt, counsel argued that the timber 
had never left Ernest’s possession or apparent possession. ‘ The 
key,” said counsel, ‘‘ was a mere symbol of possession.” Pollock 
C.B. instantly interrupted: ‘ The whole of the timber lying at the 
private wharf was sold to the plaintiff, and the key gave him the 
actual possession of it.” And in his judgment he remarked: ‘* The 
key of the wharf had been delivered to him, and he had manual 
control over the timber.” 1° Bramwell B. said: ‘ The plaintiff 
had taken possession as much as he could do so.” Y Again, Mr. 
Justice Kekewich in Hilton v. Tucker! (pledge of goods) con- 
sidered that “ the delivery of the key in order to make constructive 
possession must be under such circumstances that it really does 
pass the full control of the place to which admission is to be gained 
by means of the key; as, for instance, where timber is deposited in 
a warehouse.”’ 

There are useful cases relating to donatio mortis causa in which 
the handing over of a key has been regarded as a sufficient transfer 
of possession. In Mustapha v. Wedlake,'* for instance, the donor 
deposited some bonds in a safe, the key of which was kept in a 
wardrobe. The key of the wardrobe was kept on his bunch of 
keys and when he was very ill he sent for the plaintiff and said to 
her: “ Lulu, dear, take my purse and keys.” The plaintiff did so, 
and the donor then declared in five staccato phrases: ‘‘ That is 
right; put them in your pocket; take the bonds; all is yours. Take 
care of your brother and sister.” He died shortly afterwards.*° 
Mathew J. could see no reason to distinguish the case from Jones 
v. Selby * (decided in 1710, where the key of a trunk, containing 
some rings and a government tall had been delivered), and upheld 
a donatio mortis causa in the plaintiff’s favour.” 


15 (1868) 2H. & C. 1. 


16 pp. 7-8. 
17 


18 (1888) 89 Ch.D. 669, at p. 676. 
19 (1891) 8 T.L.R. 160. 
20 Before his death he had just time to gasp out a somewhat depressing command: 
* Don’t give me any more brandy; let me die in peace." 
1 (1710) Prec.Ch. 300. 
2 In Ward v. Turner (1752) 2 Ves.Sen. 481; 1 Dick. 170, Lord Hardwicke 
observed of Jones v. Selby that possession had passed, “‘for”’ (in his words in 
the Dickens report at p 172) "the donor was restrained from making use of 
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Re Wasserberg* is interesting, because, although it is concerned 
with a gift mortis causa, references are made therein to gift inter 
vivos. W. kept some bearer bonds in the custody of his bank. 
Being about to undergo a serious operation, he wished the bonds 
to belong to his wife in the event of his death. He placed them in a 
parcel, wrote his wife’s name on the outside and put it in his locked 
box. His wife was present at the time. He left the locked box 
with the bank, but retained the key, which he later in the day 
handed to his wife, together with a list of the bonds, telling her 
to lock them both up—which she did in a private drawer of her 
own room, of which she had and always kept the key. W. died 
shortly afterwards. 

Sargant J. was sure that there had been no delivery of the 
bonds to satisfy a gift inter vivos. If W. “had actually given the 
parcel to his wife and she had handed it back to him for the 
purpose of safe custody, that would probably have been enough,” 
but this had not occurred. Nor was the subsequent transfer of the 
key sufficient, one reason being that ‘the delivery of the key did 
not in itself enable the recipient to get at the bonds,” since the 
bank would not have allowed Mrs. W. to have access to the box 
without some further authority from W.* 

A gift inter vtvos would have failed, then, because the key did 
not provide the means for putting the bonds under the donee’s 
effective control.’ l 

Two more cases, not concerned with donatio mortis causa but of 
comparatively recent origin, are helpful. In Wrightson v. 
McArthur and Hutchisons (1919) Ltd.’ it was held that possession 
of certain goods passed to the plaintiff by the delivery of the keys 
of the rooms in which they were locked up, even though these 
rooms were on the defendant’s premises. Rowlatt J. made a valu- 
able endorsement of °‘ the principle that delivery of a key has effect 
not as symbolic delivery but as giving the actual control.” In 


[the articles], without the consent of the donee, and the donor could not right- 
fully come at them, without the key.” I am indebted to D. W. Logan, Eaq., 
D.0.L., D PHIL., for this observation in Dickens, contamed in his unpublished 
thesis on donatio mortis causa. Cf. Re Taylor (1887) 56 L.J.Ch. 597. Contrast 
Reddel v. Dobrea (1889) 10 Sim. 244, where there was no donatio mortis causa 
of the contents of a locked cashbox delivered by the owner, for he reserved the 
key to the box. 

3 [1915] 1 Ch. 195. 

4 See pp. 202-203. My italics. 

5 hel aa J. ‘considered that a gift inter vivos here would also have failed on a 
further ground. See infra, at pp. 400-401. The case was finally decided in 
favour of a donatio morts causa, on the ground that the irandar of a key 

ave Mrs. W. a partial dominion over, or part of the means of getting at, 
e bonds, there being a corresponding deprivation of W.'s power of dealing 
with them, and on the facts fe intended to part with dommion over the 
locked box. The rales are thus laxer for gift mortis causa. (Cf. a very 
sınar situation and decision upholding d.m.c. ın Re Iallingstone [1952] 3 
All H.R. 184.) 
+ [1021] 2 K.B. 807. 
7 At pp. 816-817. 
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the second case, Thomas v. Metropolitan Housing Corporation,’ it 
was held on appeal that the surrender by Mrs. H., the outgoing 
tenant of a flat controlled under the Rent Acts, of the flat-key by 
depositing it in the letter-box of the landlords’ agent’s office, gave 
the landlords “‘ actual possession ” within the meaning of the Acts, 
so that when a new tenancy began, with T. as tenant, the premises 
had become decontrolled. Slesser L.J. expressed approval’ of 
Chief Baron Pollock’s answer to counsel in Gough v. Everard; 
and Scott L.J. in a concurring judgment said: ‘‘ Possession of the 
key gives actual possession.’? 14 

It was noted at the outset that a decided case on gift inter vivos 
is lacking,“ but there seems general agreement in these other 
branches of law on the effect of delivering a key, and it would not 
appear unreasonable to suggest that by analogy the underlying 
principle can be applied to gift inter vivos. We might, then, 
suggest, with some degree of guarded confidence, that a rule may 
provisionally be formulated as follows: 

Where the donor transfers to the donee possession of a key as 
the physical means whereby the donee can get at and control the 
subject-matter of the gift, such transfer operates as the transfer of 
possession of the subject-matter itself. 

The suggested rule is stated provisionally, because two points 
remain for consideration: 

(1) It will be recalled that in Ward v. Turner ™ Lord Hardwicke 
said **: ‘ Delivery of the key of bulky goods, where wines, ete., 
are, has been allowed as delivery of the possession. ...’? And in 
Chaplin v. Rogers ™ (where the question was whether there was a 
sufficient acceptance to satisfy section 17 of the Statute of Frauds), 
Kenyon C.J. said: ‘‘ Where goods are ponderous, and incapable 
as here of being handed over from one to another, there need not 
be an actual delivery, but it may be done by that which is 
tantamount, such as the delivery of the key of a warehouse in 
which the goods are lodged... .”? 1$ 


§ [1986] 1 All H.R. 210, cited in Dr. D. W. Logan’s unpublished thesis on 

donatio mortis causa. 

At p. 2l4. 

10 (1888) 2H. & C. 1, at pp. 7-8. On Gough v. Everard see supra, at p. 397. 

11 The excellence of this judgment is unfgrtunately marred by a reference to the 
surrender of the key as “a symbolic giving-up of possession ” and to the land- 
lords’ eaten: possession ‘‘ symbolically when the key was put in their letter- 
box.” Bee p. 216. 

12 See supra, at p. 894. Rawlinson v. Mort (1905) 98 L.T. 655 is, it is true, a 
case of gift inter vivos where the donee was in possession of a key, but no 
emphasis was placed on this fact ın the judgment, and in any case the key there 
seems to have been regarded, incorrectly, as a ‘‘ symbol.” 

13 (1752) 2 Ves.Sen. 481; 1 Dick. 170, 

14 2 Ves.Sen. at p. 448. 

15 (1800) 1 East 192. 

16 Cf. Ryall v. Rowles (1749-1750) 1 Ves.Sen. 848, where Burnet J. said, at 
p. 362, “ So a delivery of the key of a warehouse is a delivery of those goods, 
which are bulky being the only immediate delivery the things are capable of.” 
My italics in these three citations. 
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Must we, therefore, restrict the rule as to the transfer of a 


key to cases where the subject-matter is so bulky, ponderous or the ` 


like that it cannot be ‘* handed over from one to another ”? ? That 
is what these cases would suggest, and further support might he 
found, inferentially, in the recollection that the subject-matter was 
timber in Gough v. Everard and furniture (and plate) in Smith v. 
Smith; the illustration of goods or timber stored in a warehouse is 
given by Willes J. in Meyerstein v. Barber and by Kekewich J. 
in Hilton v. Tucker. Moreover, the Court of Appeal in reviewing 
cases on donatio mortis causa in Birch v. Treasury Solicitor” 


said 18: ** Jt is of the essence of a valid donatio that there should 


be traditio, i.e., delivery in fact of the thing given to the donee. 
As Lord Hardwicke L.C. observed in Ward v. Turner, mere 
symbolic delivery will not suffice. It might, therefore, be supposed 
that there could be a valid donatio only of such subject-matters as 
were capable of actual manual delivery. This, however, is clearly 


not the law. Thus (as Lord Hardwicke L.C. himself noted) where 


the thing given is of a bulky nature, the handing to the donee of 
the key of the box or place where the thing is kept will be sufficient 
and it is not to be regarded as merely symbolic.” But the case 
in question was concerned not with a key but with a deposit book, 
and the approval given to, Lord Hardwicke’s statement is thus 
obiter. But approval it certainly is. On the other hand, there is 
no overriding logical reason why there should be this limitation to 
bulky goods. And indeed, Lord Hardwicke, as we have already 
noted,’*® in the analysis of Jones v. Selby which he made in Ward 
v. Turner considered that the transfer of the key to the donee 
caused possession of the government tally in the trunk to pass, 
so that a good donatio mortis causa was constituted. Similarly, in 
Mustapha v. Wedlake there was a good donatio mortis causa of the 
bonds in the'safe when the plaintiff took the keys. The very point 
was in fact taken up. Counsel urged that delivery of a key was 
confined to bulky goods, but Mathew J. did not accept this 


argument, and expressly said that he could see no reason to 


distinguish the present case from Jones v. Selby.?° 

Re Wasserberg is rich in the citation of earlier cases. Sargant J. 
referred to the “‘ clear decision ” in Jones v. Selby and noted Lord 
Hardwicke’s approval of it in Wgrd v. Turner. The learned judge 
went on to support Re Taylor’ and Mustapha v. Wedlake, and 


17 [1950] 2 All E.R. 1198. The combined judgment of the Court of Appeal was 
read by Hivershed M.R. 
18 Af p. 
19 Bee supra ‘at p. 397, note 2. 
70 Again, in He ‘Craven's Estate [1987] Ch. 428, at pp. 427-428, Farwell J. gave 
an illustration of a key to a “‘ box" containing ‘certain valuables.” Th 
a thetical ‘' certain valuables ° were not described, but they would presum- 
y not be bulky. So, too, in Rawlinson v. Mort (1906) 93 L. a 555, at p. 656, 
Bray J. said obster: “I think dehvery of a box can be given by handing over 
a key.” 
1 (1887) 56 L.J.Ch. 697. 
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added: ‘‘In opposition to these express decisions a number of 
cases were referred to [i.e., by counsel], but I cannot find that 
any one of them really negatived the proposition that an inchoate 
or imperfect delivery of chattels might be sufficient for the present 
purpose,” ? and he concluded that there was a good donatio mortis 
causa of the bonds to Mrs. Wasserberg. 

There was, however, an important obiter dictum on the question 
of gift inter vivos. The learned judge said*: ‘‘ Again, as regards 
the subsequent delivery of the key I cannot think that this was a 
sufficient delivery to pass the bonds by way of ordinary gift. It 
would seem that the delivery of a key might be sufficient if the 
subject-matter of the gift were bulky goods in a warehouse which 
could not actually be delivered; but here ... the subject-matter of 
the gift [was] eminently portable property. . . - If this 
accurately states the true principle of law then delivery of a key, 
though it might support a donatio mortis causa, would not be 
sufficient to effectuate a gift inter vivos, unless the subject-matter 
of the gift were bulky, non-portable goods. And while there was 
no express restriction in the dicta * of Rowlatt J. in the later case 
of Wrightson v. McArthur and Hutchisons (1919) Ltd., the goods 
in question were in fact ‘‘ bulky,’’ comprising a quantity of sylko 
packed in thirty-two cases, some buttons and thread. 

On balance, therefore, it would appear safer to restrict the 
operation of the rule in the case of a gift inter vivos to goods of a 
bulky, ponderous nature and the like. And that seems to be the 
view taken in Halsbury, Goodeve, and Pollock.’ 

(2) The second point for consideration is whether the retention 
by the donor of a duplicate key prevents the possession from pass- 
ing. In other words, for the rule to operate, must the donee have 
the ‘exclusive physical means of getting at and controlling the 
subject-matter of the gift? 

First, consider Hilton v. Tucker,® a case concerned with pledge, 
by way of security, of Stephen Tucker’s prints and engravings 
stored in a room in Oxford Mansions, Oxford Street, hired for this 
purpose by Stephen Tucker (who died subsequently, the defendant, 
Mildred Tucker, being his personal representative). 

In December Stephen Tucker had written to the plaintiff: 
“ Larking has the key, which I glace entirely at your disposal.” 


2 Sargant J. here discussed Hawkins v. Blewitt (1798) 2 Esp. a Bunn v. 
Markham (1816) 7 Taunt. 224; Farquharson v. Cave (1846) 2 oll. 356 ; 
Powell v. Helltcar (1858) 26 Beav. 261; Reddel v. Dobree (1889) 10 Sim. 244; 
The Treasury Solicitor v. Lewis [1900] 2 Ch. 812; and Re Johnson (1905) 
92 L.T. 857. Bee pp: 204-206 of Re Wasserberg [1915] 1 Ch. 105. 

3 At pp. 202-203. 

4 See supra at p. 898. 

5 Laws of Ragland: Vol. XV, para. 1242, 

6 Personal rope 9th ed., p. 42. Of. Holdsworth, History of English Law, 
Vol. VU, 

T Pollock an Wi, ae Possession tn the Common Law, pp. 60 et seq. 

3 (1888) 39 Ch.D. 


402 THE MODERN LAW REVIEW Vor. 19 


Larking ® was a clerk employed by Tucker to catalogue his collec- 
tion. In a letter in the following January Tucker authorised the 
plaintiff “to retain possession ° of his collection deposited in the 
room, ‘* the key of which room is at present in your possession OT 
power.” There was also, the report discloses,’® a duplicate key, 
held by the housekeeper, providing access to the room for the 
purpose of cleaning it; this key (and also, it seems, Larking’s key 
at the plaintiff’s disposal) was hung up in some hall office or the 
like, from which it could be collected from time to time. 
Kekewich J. admitted that Tucker was in a position to gain access 
to the keys to the room, but he did not consider that this 
invalidated the possession vested in the plaintiff, “‘ Mr. Tucker from 
the first to the last acknowledging [by his two letters] that what- 
ever power he might have, it was a power subject to Mr. Hilton’s 
paramount control.’?** In effect, then, access to one or more 
keys by the one party did not deprive the other of his control of the 
room; or, in other words, eaclusive control was not vital to the 
passing of possession. 

Dicta from later cases do, however, suggest that this view may 
be too wide. In Dublin City Distillery, Lid. v. Doherty“ one 
question was whether there was a valid pledge of whisky stored in a 
warehouse. There were two locks on the door; the key of one lock 
was kept by the company, and the key of the second-lock was held 
by an excise officer of the Inland Revenue, so that neither could 
enter the warehouse without the other’s assistance. Lord 
Atkinson said *: ‘‘ I doubt whether, owing to the dual control over 
this whisky . . . it would not be necessary . . . that both keys 
should be delivered.’ * 

Farwell J. in Re Craven’s Estate, a case on donatio mortis 
causa, is certainly of the opinion that the delivery of a box and 
key by a donor who retained a duplicate key “ would probably be 
held not to be sufficient parting with dominion,” because he would 
still have the power to open the box.” In other words, the donee 
would not have acquired effective control. 

There is, of course, no decided case on gift inter vivos, but this 
observation of Mr. Justice Farwell on donatio mortis causa would 
seem to express the most proximate judicial opinion we have, and 
is on that account, it is submitted, preferable to the decision in 
Hilton v. Tucker which, after ll, did not relate to gift, either 
inter vivos or mortis causa, but to the pledge of goods. This 
would, moreover, seem correct on principle, for how can the donee 


* Spelt thus on pp. 670-671, but as ‘* Larkin ” on pp. 672, 676. 


10 At p. 671. 


11 At p. 676. 

12 [1914] A.C. 828. 

13 Af p. 843. 

4 I am indebted to Dr D. W. Logan’s unpublished thesis for this reference. 

18 [1987] Ch. 428, at p. 428. In Reddel v. Dobree (1889) 10 Sim. 244, given 
supra at p. 898, note 2, there was only one box-key, and the donor reserved 
it. Held, no d.m.o 
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be said to have “control ”? of the subject-matter by the delivery 
to him of a key if the donor is able at a moment’s notice to resume 
control himself by employing the duplicate key which he has 
retained? This is exactly what Farwell J. had in mind when he 
said of donatio mortis causa 1°: ‘It seems to me that there must 
be such a parting with the dominion over the chattels . .. as to 
prevent the subject-matter . . . being dealt with by the donor in 
the interval between the donatio and either the death or the return 
of the articles by the donee to the donor.” Since the donor’s 
death or the return of the articles is not contemplated in a gift 
inter vivos, it logically follows that there should be a complete 
parting with the dominion over the chattel, and that the key should 
give the donee full and exclusive control, otherwise there can be no 
gift. Certainly, so far transfer of possession generally in the field 
of English law is concerned, Goodeve maintains that exclusive 
control by the transferee is necessary and that there can be no 
exclusive control where the transferor retains another key. 17 

There remains a possibility which we have not hitherto dis- 
cussed, So far it has been assumed that both parties have 
employed good faith in their dealings with each other,'® and we 
have concluded that there is no gift unless the key provides the 
donee with full exclusive control of the subject-matter. But now 
we must consider one possible qualification. 

Suppose that the party who has delivered the key secretly 
retains with deliberate dishonesty a second key so as to get at the 
goods himself if he should so choose, does that invalidate the 
effectiveness of the transferee’s possession? Sir Frederick Pollock 
discusses this possibility in relation to pledge and sale!*: he cites 
dicta of Willes J. in Meyerstein v. Barber ?° and Bowen L.J. in 
Sanders v. Maclean,’ and concludes: ‘‘ It seems by the decision as 
to bills of lading drawn in sets of three (and these were the subject 
of the judgments just cited), and by the judgment in Ancona v. 
Rogers,’ that . . . the vendor [who secretly retains another key | 
would clearly be estopped from denying that he intended the 
possession to pass.” Perhaps the same principle of estoppel would 
apply to a dishonest donor. This is, however, a very theoretical 
situation which in practice will not arise, since the type of person 
who contemplates secretly retaining a second key as a prelude to 
making a gift will find it more nafural not to make the gift at all, 
being under no obligation to do so. There seems small value in 
pursuing the point further. 


16 At p. 428. 
17 See the title ‘‘ Transfer of Possession,” Personal Property, 9th ed., pp. 42-43 
18 Kekewich J. expressly emphasised the presence of this factor in Hilton v. 
Tucker, at p. 676 
19 Pollock & Wright, Possession in the Common Law, pp. 67-68. 
20 (1866) L.R. a OB. 88. 
1 (1888) 11 Q.B.D. 827, at p. 848. 
2 (1876) 1 Ex.Dıv. 285. 
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CoNCLUSION 


This inquiry into the effect of the delivery of a key may. now be 
concluded by a tentative and cautious formulation of the suggested 
rule in the following terms: 


Where the donor transfers to the donee possession of a key as 
the physical means whereby the donee exclusively can get at and 
control the subject-matter of the gift, such transfer operates as the 
transfer of possession of the subject-matter itself, provided that the 
latter comprises goods of a bulky, ponderous nature or the like. 


If this conclusion be correct, it is not in all respects satiscyjng. 
While it is certainly very reasonable that the donee and only the 
donee should have possession of the key, it seems curious that the 
bulk or ponderability of the subject-matter should be a determining 
factor. When a key is transferred, the size, weight or extent of the 
chattels should surely in logic and common sense be ‘immaterial. 
The one ground of encouragement rests on the fact that this limita- 
tion lacks certainty as a:legal proposition, and we may therefore 
hope that a case on gift inter vivos itself directly on the point will 
emerge in the future, to enable the court to give a clear ruling and 
eliminate this anomaly. 

A. C. H. Baritow.* | 
\ 


* PH.D., M.A., formerly Lecturer in Law, King’s College, London University. 
Dr. Barlow died on June 1, 1956, at the age of 88. 
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NOTES OF CASES 


THe APPLICATION OF THE Cv-Pris PRINCIPLE 
TO Cases OF FAILURE OF CHARITABLE OBJECT 


THE recent decision of Danckwerts J. in Re Hanbey’s Will Trusts ' 
has raised a number of unfamiliar points on the application of the 
cy-prés principle to charities where the named object has come to 
an end but a gift over has been provided for the event of the failure 
of the named object. The facts were that by a will, taking effect 
in 1786, a testator had bequeathed a sum of money to trustees to 
apply the income in perpetuity to certain charitable (educational) 
purposes, specified with great particularity, with a gift over to 
Christ’s Hospital in the event of the trustees’ failure to apply the 
income in the precise manner specified by the will. For some 
thirty-eight years the trustees had been unable to carry out the 
prescribed trusts and ultimately they sought the directions of the 
court. Danckwerts J., after considering the authorities quoted to 
him, held that he had power to direct a scheme regulating the trusts 
notwithstanding that such a scheme might effectively defeat the 
gift over. However, taking into account the long-standing 
breaches of trust and the difficulty of settling a suitable scheme, 
the judge refused, in the exercise of his discretion, to direct a 
scheme and held that the gift over should take effect. 

There can be little doubt of the correctness of the ultimate con- 
clusion to which the judge came, in holding that the gift over took 
effect; but the assertion of jurisdiction to direct a scheme at all in 
such circumstances, seems to be a new departure. In principle 
a cy-prés scheme is only applicable in such a case where it is 
impossible to carry out the donor’s directions’; if the donor’s 
directions can be effected they should be effected, and the gift over 
is just as much part of the donor’s directions as the first gift 
directed; if then the gift over is practicable it should be carried into 
effect. 

Now it is well settled that upon the subsequent failure of a 
charitable object in which a gift jhas vested, the court has juris- 
diction to direct a scheme for the future application of the fund *; 
though it may be that a general charitable intention must be shown 
before the jurisdiction can be invoked.* This was basically the line 


1 [1955] 8 All E.R. 874; [1956] 2 W.L.R. 28; [1956] Ch. 264. 

2 Philpott v. St. George’s Hospital (1859) 27 Beav. 107; Re Weir's Hospital 
[1910] 2 Ch. 124. 

3 Spiller v. Maude (1881) 82 Ch.D. 168n.; Pease Y. Pattinson (1886) 82 Ch.D. 
154; Re Slevin [1891] 2 Ch. 286. 

4 Re Welsh Hospital Fund [1921] 1 Ch. 655; Gibson v. South American Stores 
[1950] Ch. 177; Re North Devon Relsef Fund Trusts [1958] 2 All E.R. 1082; 
1 W.L.R. 1260. 
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of authority upon which ‘implicit reliance was placed in Re H anbey ; ; 
but in all these cases the gift had been absolutely vested in the 
trustees, so that on failure of the object, the fund was beneficially 
bona vacantia. In none was there the particular factor of difficulty 
—the gift over—which faced the judge in the present case. 

Where there is a gift over from one charity to another, the event 
upon which the gift over takes effect need not be limited so as to 
occur within the perpetuity period.” Since there can be no question 
of invalidity under this head, it would seem that the only question 
which should face the judge in such a case is: ** Has the named 
event taken place? ’? If so, it must follow that (unless the second 
beneficiary also fails) a scheme can only bé applicable until the 
event takes place. This proposition receives some support from one 
of the cases quoted to Danckwerts J., Re Upton Warren (Parish),° 
a case in which a scheme was directed to deal with the application 
of accumulated arrears of income, the first gift not having failed 
and the event giving rise to the operation of the defeasance clause 
not having yet taken place. 

If, however, the above proposition be correct (as is submitted), 
it covers only a case of surplus and not a case of failure; the only 
sum which can be freed is the income pending the happening of the 
event, for the capital is still tied. Im such a case there is no 
question but that a general charitable intention must be shown 
before a cy-prés application can be directed.’ If there is no general 
charitable intention there would be a resulting trust to the donor’s 
next-of-kin pending the taking effect of the gift over; and if such 
a hiatus were possible difficult questions of perpetuity would arise.*- 

Could it be said then that there was a general charitable inten- 
tion in the present case? On principle, it should be doubted, in 
view of (1) the precise particularity of the specified object’; and 


'(2) the very existence of the gift over itself.” On the other hand 


the fact that the first gift was potentially a perpetual gift may be 
regarded as fortifying a general charitable intention.** However 
this may be, the existence of a general charitable intention is vital 
since without it there can be no jurisdiction to direct a scheme. 
No mention was made of charitable intention, whether particular 
or general, in Re Hanbey’s Will Trusts (supra). 

Moreover, the cases quoted tg the court ° hardly assist. They 


5 Christ's Hospital v. Grainger (1849) 1 Mac. & G. 480; Re Tyler [1891] 8 Ch. 
252. 


6 (1888) 1 My. & K. 410. 

T Clephane v. Lord Provost of Edinburgh (1867) L.R. 1 Sc. & Div. 417; Re, 
Campden Chartites (1881) 18 Ch.D. 810. 

8 Re Johnson's Trusts (1866) L.R. 2 Eq. 716; Worthing Corporation v. Heather 
[1906] 2 Ch, 582. Cf. Re Thetford School (1609) 8 Co.Rep. 180b. 

9 Russell v. Kellett (1855) 88m. & Giff. 264. 

10 Re Talbot [1983] Ch. 895, per Maugham J. at p. 902. 

11 Çf. the judgment of Sargant L.J. in Re Monk [1927] 2 Ch. 197 at p. 211. 

12 From Halsbury’s Laws of England, 8rd ed., vol. 4, p. 299. 
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were three in number. Re Upton Warren (supra) is of course 
an early case, before the application of the general charitable 
intention was held to be necessary in surplus cases; but subject 
to this, it illustrates that the purpose of a scheme in such a 
case as the present is simply to cover the interim until the gift 
over takes effect. It does not deal with the case as one of failure 
of object leaving the property vacant, so to speak, the case in 
which alone the question of a scheme defeating a gift over could 
be relevant. 

The other two cases are (it is submitted) of doubtful authority. 
Re Richardson’s Will © was a case of a gift to the Royal National 
Lifeboat Institution upon trust to place a tubular lifeboat at Deal 
subject to a gift over in the event of a failure to carry out the 
testator’s wishes. No such lifeboat was thought needful at Deal, 
but one was required at New Brighton. It was held that the court 
could direct the purchase of a lifeboat at New Brighton. No argu- 
ments are reported; the judgment consists of two lines; and the case 
cannot possibly be reconciled with the judgment of the Court of 
Appeal in Re Weir’s Hospital ™ in which it was said: “ There is 
no Jurisdiction to apply cy-prés so long as any lawful charitable 
object of the testator’s bounty is available, however inexpedient 
such object may appear to the court.” And again, “ The court 
is not in a position to do what it pleases, but it must do that 
which is in accordance with the will of the testator.” 

Precisely the same criticisms apply to the third case quoted, 
Re Orchard Street Schools. A free school had been founded 
under a trust which provided for a gift over to the British and 
Foreign Bible Society in the event of the school’s discontinuance. 
The school premises were compulsorily purchased, but it was held 
that the gift over (expressly held to be valid) did not take effect 
unless it proved impossible to settle a scheme to deal with the 
application of the purchase money. In addition, the Vice- 
Chancellor appears to have held that the right of the donee of the 
gift over to claim the property was barred by a long-standing 
breach of trust on the part of the school trustees. The case does 
not seem to have been relied upon since. 

It seems regrettable, with respect, that the authority of 
Danckwerts J. should be lent @o fortify these old and dubious 
cases. The only question which the judge had to answer was 
whether he had jurisdiction to direct a scheme. It is submitted 
that this would arise only if the event giving rise to the pift over 
had not yet taken place and provided that a general charitable 
intention was implicit in the first gift; in such a case a scheme 
may be directed to provide for the disposition of the income in 


13 (1888) 58 L.T. 45 (Chitty J.). 
14 [1910] 2 Ch. 124, per Farwell L.J. at p. 185. 
15 [1878] W.N. 211 (Hall V.-C.). 
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the interim. In the facts of the present case it is submitted that 
there was jurisdiction only to do “that which is in accordance 
with the will of the testator ’’ and declare that the gift over took 
2ffect when the first gift failed.* 

Hamish GRAY. 


DAMAGED GOODS at THE INN 


[HE vexed question of the innkeeper’s liability for damage or injury 
© his guest’s goods has come before the High Court for the 
irst time since 1981. In Williams v. Owen Finnemore J. had to 
lecide whether a guest could recover damages from an innkeeper 
or injury to his car in a fire in the hotel garage. The guest failed 
ym two grounds: (1) as a result of the Fires Prevention (Metropolis) 
Act, 1774, 8. 86 (which it is not proposed to discuss here), which 
xotected the innkeeper even if he were under the same strict 
lability for damage to goods as he undoubtedly was for their loss, 
ind (2) in any event, because an innkeeper is not under a strict 
liability for damage to goods, and the guest had failed to prove 
1egligence. 

In reaching the latter conclusion, Finnemore J. followed Wink- 
vorth v. Raven.” There, the guest left his car overnight in the 
nonkeeper’s unheated garage and it was damaged by frost. There 
vas no negligence on the part of the innkeeper or his servants. In 
dlowing the innkeeper’s appeal Swift J. in the Divisional Court 
ield that the innkeeper was not subject to strict liability for injury 
o goods, as opposed to their loss.° 

It is a pity that in following this decision Finnemore J. did not 
efer to the criticism it has received. The most authoritative 
eference is to be found in the Law Reform Committee’s second 
eport, the signatories of which included six present or former 
udges: Cmd. 9161 of 1954.4 Of Swift J.’s ruling on the inn- 
ceeper’s liability for injury to goods the report says: ‘* This 


6 And congratulate Christ’s Hospital on their good fortune: Re Upton Warren, 
Christ's Hospital v. Grainger, Re TyJer and Re Hanbey's W.T. 

1 [1955] 1 W.L.R. 1298; [1956] 1 All E.R. 104. 

2 [19381] 1 K.B. 662. 

3 Is the innkeeper strictly liable only if the goods are lost by theft? Swift J. 
may have thought so: see [1981] 1 K.B at p. 657. This would appear to 
follow from the historical reason often given for the innkeeper’s liability, 
vis., that it originated at a time when innkeepers were commonly in league 
with thieves. hat, then, of total destruction of goods by fire? Finnemore 
J. thought it relevant to find that the car in Wilkams v. Owen, although no 
longer of any value as a motor-car. was still existing efter the fire and ennld 
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the interim. In the facts of the present case it is submitted that 
there was jurisdiction only to do “that which is in accordance 
with the will of the testator ’’ and declare that the gift over took 
effect when the first gift failed.*° 

Hamish GRAY. 


DAMAGED GOODS AT THE INN 


THE vexed question of the innkeeper’s liability for damage or injury 
to his guest’s goods has come before the High Court for the 
first time since 1981. In Williams v. Owen’ Finnemore J. had to 
decide whether a guest could recover damages from an innkeeper 
for injury to his car in a fire in the hotel garage. The guest failed 
on two grounds: (1) as a result of the Fires Prevention (Metropolis) 
Act, 1774, s. 86 (which it is not proposed to discuss here), which 
protected the innkeeper even if he were under the same strict 
liability for damage to goods as he undoubtedly was for their loss, 
and (2) in any event, because an innkeeper is not under a strict 
liability for damage to goods, and the guest had failed to prove 
negligence. 

In reaching the latter conclusion, Finnemore J. followed Wink- 
worth v. Raven.? There, the guest left his car overnight in the 
innkeeper’s unheated garage and it was damaged by frost. There 
was no negligence on the part of the innkeeper or his servants. In 
allowing the innkeeper’s appeal Swift J. in the Divisional Court 
held that the innkeeper was not subject to strict liability for injury 
to goods, as opposed to their loss.’ 

It is a pity that in following this decision Finnemore J. did not 
refer to the criticism it has received. The most authoritative 
reference is to be found in the Law Reform Committee’s second 
report, the signatories of which included six present or former 
judges: Cmd. 9161 of 1954.4 Of Swift J.’s ruling on the inn- — 
keeper’s liability for injury to goods the report says: ‘* This 


16 And congratulate Christ's Hospital on their good fortune: Re Upton Warren, 
Christ's Hospital v. Grainger, Re Tyler and Re Hanbey’s W.T. . 

[1955] 1 WLR. 1298; [1956] 1 All E.R. 104. 

2 [1981] 1 K.B. 652. 

3 Is the innkeeper strictly lable only if the goods are lost by theft? Swift J. 
may have thought so: see [1931] 1 K.B. at p. 657. Ths would appear to 
follow from the historical reason often given for the innkeeper’s lability, 
otz., that it originated at a time when innkeepers were commonly in league 
with thieves. What, then, of total destruction of goods by fire? Fiınnemore 
J. thought it relevant to find that the car in Willams v. Owen, although no 
longer of any value as a motor-car, was still existing sfter the fire and could 
not in any ordinary sense of the word be said to be “lost ’’: [1956] 1 W.L.R. 
at p. 1295. In some American jurisdictions the strict liability does not apply 
to loss by fire: 6.g., Johnson v. Chadbourn Finance Oo. (1963) 94 N.W.Rep. 
874. (Minnesota), noted 17 Harvard L.R. 47. 

4 Noted by L.J. Blom-Cooper at (1955) 18 M.L.R. 375. 
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statement, although frequently quoted, was probably unnecessary 
for the decision of the case, which could have been decided on the 
narrower ground that an innkeeper’s liability to supply accommoda- 
tion is satisfied by providing accommodation which is reasonably fit 
for the purpose.” This principle formed the second part of Swift 
J.’s decision. It was also the subject of Macnaghten J.’s judgment 
although not, perhaps, the only ground as suggested by the Com- 
mittee, for he commenced by agreeing with Swift J. in general 
terms and his judgment can be read as tacitly accepting the 
proposition that there is no strict liability for damage. 

Had the learned judge considered this report, he might well 
have come to the conclusion that Winkworth v. Raven could not 
be thrown on one side as easily as the Committee suggested, for 
there are really no grounds for holding that Swift J.’s reason was 
obiter. It is surely clear that the plaintiff must have succeeded if 
there were strict liability for damage to goods. Only if there were 
no strict liability would it become relevant to consider the inn- 
Keeper’s duty to his guest to provide accommodation reasonably 
fit for its purpose, and whether he had broken this duty. If the 
goods had been stolen, consideration of the innkeeper’s duty would 
clearly have been unnecessary. 

Although Winkworth v. Raven, a decision of the Divisional 
Court, was at first sight binding on Finnemore J +» & probing of 
the earlier decisions would, it is submitted, have freed him from 
accepting it otherwise than as a persuasive authority. In relation 
to its persuasive effect, his opinion that “ the courts of today would 
hesitate in extending what is, after all, an anomalous position ”’ 
(i.e., the innkeeper’s strict liability for loss of goods) may be 
compared with the Committee’s view that no logical distinction can 
be drawn between the loss of goods and damage to them.‘ 

Swift J. in Winkworth v. Raven purported to follow Dawson v. 
Chamney,® where it was held that an innkeeper was not strictly 
liable for injury to a guest’s horse, but a careful reading of this 
case indicates that the court was not distinguishing between loss 
of goods and damage to them but was applying what it erroneously 
thought was a general rule relating to an innkeeper’s liability.’ 
So, too, the criticism of this case in Morgan v. Ravey,’ which was 


2 
tr The Committee's view has been adopted in clause 1 (2) of the Hotel Pro- 
prietors Bul now before Parliament which will, if passed, come into operation 
on Janu 1, 1957. 
5 (1848) 5 Q.B. 164. 
¢ The court apparently thought that even in cases of loss of goods the innkeeper 
could escape lability by proving that he had not been negligent. This mis- 
conception arose from the words ın the ancient writ, cited in Calye’s Case 
(1584) 8 Co.Rep. 82a. The writ uses the phrase ‘“‘pro defectu hujusmodi 
hospitatorum seu servientium suorum," but it is now undoubted that (certainly 
in the case of loss of 8) the defect lies in the loss and in no more, negl- 
gence being nator al The ancient writ itself, referring to ‘‘eurum bona 
et catalla infra hospitia illa existentia absque subtractione,’’ may not 
distinguish between loss and damage. 
(1861) 6 H. & N. 265. 
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not accepted by Swift J. because the latter case dealt with loss of 
goods, shows that the Court of Exchequer saw no difference in law 
where the goods were injured and where they were lost. 

The Law Reform Committee has, furthermore, pomted out that 
in 1868 Parliament apparently considered the law to be the same 
in the case of loss of or injury to goods, by giving the innkeeper 
certain protection in both cases in the Innkeeper’s Liability Act. 


Unfortunately, the value of this argument is diminished when it is, 


remembered that the 1868 Act applies equally to Scotland, where 
there is undoubtedly no distinction: Mustard v. Paterson.® 

In the same year as the Act came the decision of the Court of 
Exchequer in Day v. Bather,” which was not cited in Winkworth 
v. Raven. In this case an innkeeper was held liable for injury to a 
horse while being exercised by an ostler. . Finnemore J. dismissed 
a reference to this case with ‘‘ I think those facts are very different 
from the present ones,’’. apparently considering that the decision 
was based on the innkeeper’s vicarious liability for the ostler’s 
negligence, whereas the report indicates that the case was decided 


on the broad issue of the innkeeper’s liability. All three judges . 


(Pollock C.B., Martin and Bramwell BB.) seemed to think that 
the question of whether the relationship of innkeeper and guest 
existed at the material time was fundamental. 

Winkworth v. Raven has been followed on a number of 
occasions in county courts, but was distinguished by Davitt J. in 
Douglas Iron Works v. Qwen.** There the inkeeper’s servant drove 
away the guest’s car to go to a dance. Returning in the early 
hours of the morning he wrecked the car. Davitt J. expressed the 
opinion that the innkeeper would have been liable, but dismissed 


the claim on the ground that the loss and damage were due to the . 


guest’s negligence in leaving his keys in the car. 

In conclusion, it may be that Winkworth v. Raven and, now, 
Williams v. Owen, are inconsistent with earlier authorities, and 
that there is, in truth, no distinction between loss of goods and 
injury to them. If, however, those cases are correct, then there 
may be a distinction between damage to goods while within the 
hospitium of the inn, where negligence must be shown, and damage 
to goods following on their wrongful removal from the hospitium, 
as in Douglas Iron Works v. Owen. This may be the reason why 
Watson v. People’s Refreshment House Association’! was argued 
and decided on the basis of the innkeeper’s strict liability, although 
the claim was in respect of injury to a motor-coach caused by an 
unknown person wrongfully driving it away and damaging it. 


AuBREY L. DIAMOND. 


8 1928 8.0. 142; see W. H. D. Winder in (1952) 102 L.J. 284. 
9 (1868) 2 H. & C. l4. 

10 [1951] I.R. 98. 

11 [1952] 1 K.B. 818. 
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OBSTRUCTING THE POLICE 


SECTION 12 of the Prevention of Crimes Act, 1871, applies ‘* where 
any person is convicted of an assault on any constable °’; section 2 
of the Prevention of Crimes Amendment Act, 1885, provides that 
section 12 ‘* shall apply to all cases of resisting or wilfully obstruct- 
ing” a constable; the Act of 1885 also provides that it “f shall be 
construed as one with ” the Act of 1871. Though the enactment of 
these provisions appears to have caused Parliament few qualms,’ 
their interpretation has led to a difference of opinion between the 
English and Scottish courts, from which it may be surmised that, 
though the recent decision of the Divisional Court in Hinchliffe v. 
Sheldon? may be welcome across the Border, the dictum in which 
Lord Goddard C.J. purports to state the principle upon which the 
decision rests may not be so readily acceptable. The appellant in 
that case, the son of the licensee of an inn, arrived home after per- 
mitted licensing hours and seeing the police outside the premises, 
shouted a series of warnings to the licensee. When the police sought 
admission, there was a delay of eight minutes and, on their entry, 
though there may have been some reason for suspicion, there was 
no evidence establishing an offence. The appellant was convicted 
of obstructing the police, but he appealed to the Divisional Court, 
where he relied on Bastable v. Little,’ in which it was held that a 
warning of a police trap given to a motorist who had committed 
no offence is not an obstruction. In Betts v. Stevens* it was held 
that if the motorist has already committed an offence such a warn- 
ing is an obstruction. The appellant in Hinchliffe argued that he 
could not be convicted unless it were shown that an offence had 
been committed before he gave the alarm; but the Divisional 
Court distmguished Bastable v. Little on the ground that here the 
police had a right to enter the premises by virtue of section 151 (1) 
of the Licensing Act, 1958, which provides that ‘ a constable may 
at any time enter licensed premises . . . for the purpose of prevent- 
ing or detecting the commission of any offence under this Act.”’ 
With respect, this is not the distinction between the two cases, for 
in Bastable v. Little the constable also had the right to enter the 
place where he had laid the trap, for the purpose of preventing or 
detecting the commission of an offence against the relevant Act. 
‘ e 

1 The only objection takan to the Bill of 1871 related to the inadequacy of the 
penalty in view of the fast that “ıt was frequently regarded as a matter of 
amusement, by classes who should know better, to assault the police in a 
brutal manner.’’ The only objection to the amending Bull in 1885 was that 
of an Insh member who claimed that *‘ police officers ın Ireland executed their 
duty in such a way that 16 was rather meritorious than otherwise to obstruct 
eed ed eae he added magnanimoualy that ‘if the Bill were limited to 
ngland he had no objection ''). In the event, the Bill was not ape to 
and, for the peer who had insisted on its doing so “* was not in his plece 

te the Lords] to advise them what to do.” 

2 [1955] 1 W.O.R. 1207; [1955] 3 All E.R. 406. 


3 [1907] 1 K.B. 59. 
4 [1910] 1 K.B. 1. 
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This point was indeed taken in Betts v. Stevi 
argued that the police had no duty to act as th 
all members of the court—Lord Alverstone C.J., 
Bucknill J.’—expressly held that it was the dut; 
be where they were, to collect evidence. It is sub 
that the distinction between Hinchliffe and the m 
not lie in any difference in the duties of the police 
cases; it lies in the difference between the respecti 
tion. In the motoring cases, others were prevent 
ing the police; in Hinchliffe the police were 
approaching others. In the motoring cases, ther 
obstruction of the police; in Hinchliffe the ap 
tantamount to preventing the opening of the 
stables and was therefore tantamount to a ph 
placed in their path. Is, then, the distinction b 
and a non-physical obstruction material ? 

In Bastable v. Little counsel persuaded Ri 
obstruction must amount to physical force or ' 
Darling J. and Lord Alverstone C.J.” thought o 
conviction of the defendant in Betts v. Stevens cc 
view. In Scotland, however, the contrary has cl 
in Curlett v. M’Kechnie,?° where it was held t 
context in which the word obstructing is found 
word is so used as to associate it with physical : 
and to contrast it with mere adverse influence or 
cf. per Lord Fleming™: “the words ‘ wilfully 
used in association with the words ‘ resisting’ £ 
the reasonable inference is that the words ‘wil 
must have the same character as the other mat 
the two relevant sections. In my opinion, to b 
these sections it must be proved that the obst 
physical aspect.’ Since the word “ obstructin 
strued on the principle noscitur a sociis, it foll 
false statement to the police, however misleadin; 
“ obstructing ’? within the Act. Equally, it we 
information to a criminal, and a fortiori to ar 
cannot be an obstruction. It has been submitt 
act of the appellant in Hinchliffe was tantame 
obstruction; and, on that ground, it may be sak 
in that case is not at variance with that in Cur 
But in Hinchliffe Lord Goddard C.J. appears t 
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. 62. 

® On second thoughts, at p. 63. 

10 1988 §8.G.(J.) 176; 1939 B.L.T. 1. 
11 Per Lord Moncrieff, at p. 180. 


12 At p. 179. 
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decision upon the principle that “‘ ‘ obstruction’ means, for this 
purpose, making it more difficult for the police to carry out their 
duties.’ ** This is at variance with the Scottish decision and it is 
submitted that the principle here enunciated is too wide: it would 
mean, for example, that a guilty man who tells the police that he 
is not guilty is thereby guilty of obstructing the police. It would 
also mean that a person lable to a fine of 40s. for failing to give 
his name and address under section 175, Schedule 9, of the Repre- 
sentation of the People Act, 1949, would also be liable to be 
imprisoned for obstructing the police constable who asked for his 
name. The principle enunciated by Lord Goddard C.J. might be 
tenable if the word obstructing were without a controlling context— 
as, for example, it is in sections 85 and 86 of the Malicious Damage 
Act, 1861; in section 288 of the Public Health Act, 1986; and in 
regulation 88 of the Defence (General) Regulations, 1989—and 
a fortiori where the word is found in the same context as ‘* mis- 
lead,” ‘interfere ’’ or ‘‘ impede,”’ as in section 8 of the Official 
Secrets Act, 1920. But where it is found in the controlling context 
of “ assault, resist or obstruct,” it is submitted that the Scottish 
is to be preferred to the English opinion. 

That the same statutory provision should bear one meaning in 
England and another in Scotland is obviously unfortunate. Such 
cases are not, however, wanting. Thus, the decision in Tucker v. 
Mackenzie * that an accident damaging only the driver’s car must 
be reported is at variance with the implication to be drawn from 
Pagett v. Mayo.** Again, the decision in Reid v. Nixon, Dumigan 
v. Brown ** that a doctor called in by the police is *‘ the hand of 
the police ’’ conflicts with the view expressed in R. v. Nowell *" 
that he is an independent witness. (The Irish Courts, it may be 
remarked, have recently adopted the Scottish view: The State 
(Sullivan) v. Robinson.**) It would be unfortunate were another 
division of opinion to arise from the belief that Hinchliffe v. 
Sheldon (supra) is authority for Lord Goddard’s dictum that 
obstructing means ‘f making it more difficult for the police to carry 
out their duties.’ His Lordship has recently reiterated the sugges- 
tion that a period of limitation should run against dicta; with 
respect, even this would not solve the problem, for it is during the 
early years of their existence that dicta are most likely to be 
harmful. But, whatever the principle on which Hinchliffe v. 
Sheldon rests, that case leaves the relation between Bastable v. 
Little and Betts v. Stevens still to be decided: that relation can- 
not, for example, now be described in the terms employed in 
Halsbury (Simonds), X, 684. If a warning may per se be an 
13 [1955] 3 All E.R. 408F. 

14 1955 S.L.T. 56. 
15 [1989] 2 K.B. 94. 
16 1948 8.C.(J.) 68. 


17 [1949] 1 All E.R. 794. 
18 88 Ir.L.T.R. 169. 
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obstruction, will liability for giving a warning depend exclusively 
on the ultimate intention of the person giving the warning (as 
Darling J. suggested) r?” 

While the Divisional Court in England were thus concerned with 
an interference which did not amount to an assault, the Divisional 
Court in Northern Ireland were concerned with an assault which 
did not amount to an interference. In Minister of Agriculture v. 
Marmion * the owner of pigs which were being seized by the police 
struck the sergeant who had ordered the seizure and who was then 
standing by. Although the assault did not in any way interfere 
with the activities of the men removing the pigs, the seizure of 
which was not impeded or abated or affected by the assault, the 
Divisional Court held that the assault was an obstruction. But 
three distinct opinions emerge: (i) Lord MacDermott C.J. so 
decided because “‘ the offence charged does not necessarily connote 
any actual hindering or impeding of the person alleged to be 
obstructed ’??1; (ii) Black L.J. so decided because the sergeant’s 
duty was superintendence and “‘ the assault being clearly calculated 
to distract (his) attention ’? was therefore an obstruction; (ili) Sheil 
J. (dissenting) held that there was no ground for interfering with 
the finding of fact that the assault did not cause an obstruction. 


J. A. Coutts. 


OBJECTIVITY IN MURDER 


“ No one,” said Pollock C.B., ‘‘ could commit murder unless he 
was conscious that the act done was likely to cause death.” + 
Even prior to the case of Ward,’ it might have been objected that 
this was not an accurate expression of the rules of mens rea in 
relation to murder, for it does not cover cases of felony-murder or 
death caused in resisting lawful arrest: nor is it sufficiently wide to 
reach the person who merely intended grievous bodily harm, but 
who is nevertheless guilty of murder under the modern law if death 
follows. Subject, however, to these qualifications, few would have 
quarrelled with the gravamen of the Chief Baron’s dictum—that 
the essence of the crime of murder les in the accused’s realisation 
that his conduct is likely to produce death or grievous bodily harm. 

It is little short of astonishing, therefore, that in Ward the 
Court of Criminal Appeal should have rejected this subjective test 
in favour of an objective standard. It appears from the reports 
available that reference to authority was at a minimum and the 


19 In [1907] 1 K.B. 68 and [1910] 1 K.B. 8. 
20 [1965] N.I. 224. 

21 p. 229. 

1 Vamplew (1862) 3 F. & F. 520. 
2 [1956] 1 Q.B. 851. 
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court did not even find it necessary to call upon counsel for the 
Crown to argue the point. The appellant, Ward, had been 
convicted of the murder of an eighteen-months’ old child in 
circumstances which were not clearly established by the prosecution 
at the trial. The child’s body had been discovered in an advanced 
state of decomposition some twenty months after death. There was 
evidence that the skull was fractured in two places but that these 
injuries alone would not have been sufficient to cause death, and 
a theory of the prosecution’s medical witness was that death was 
probably due to asphyxia. That the jury did not accept this 
theory seems likely from the note sent by them to the trial judge 
during their deliberations, in which they sought further direction 
on the law. Ward’s explanation in evidence was that, angry and 
exasperated, he had picked up the child and shaken her with full 
force to make her stop crying and as he put the child down again, 
her head dropped forward and sideways. He had no intention of 
killing or hurting the girl in any way. It was admitted at all 
times that Ward was of sub-normal intelligence. 

At the trial Pilcher J. directed the jury that ‘‘if when he did 
the act which he did do he must as a reasonable man have contem- 
plated that death or grievous bodily harm was likely to result to 
the child as a result of what he did, then... he is guilty of 
murder. If, on the other hand, he could not as a reasonable man 
have contemplated that death would result in consequence of what 
he did, then he is guilty of manslaughter.’ Later the learned 
trial judge reiterated the direction saying: ‘‘ if when the prisoner 
did the act he must as a reasonable man have contemplated that 
death or grievous bodily harm was likely to result, he was guilty 
of murder.”’ 

Ward was convicted of murder and appealed to the Court of 
Criminal Appeal (Lord Goddard C.J., Stable and Ashworth JJ.) on 
the grounds that the direction should have been in accordance 
with the subjective test as opposed to the reasonable man standard 
which the learned trial judge had adopted. This submission the 
court rejected, Lord Goddard holding that the direction of 
Pilcher J. was “í unimpeachable.” The Lord Chief Justice con- 
tinued: ‘* the test must be applied to all alike and the only measure 
that can be brought to bear in these matters is what a reasonable 
man would or would not contemplate,” a reasonable man being 
“a person who cannot set up a plea of insanity.” No authority 
was referred to in the judgment of the court, although the cases of 
Larkin” and Lumley * appear to have been cited in argument. 

As counsel pointed out, the direction of Pilcher J. seems to have 
been based' upon the dicta of Avory J. in Lumley. This case is 
readily to be distinguished from the present, for it is clear that in 
Lumley’s case, as in the earlier abortion cases of Whitmarsh * and 


3 (1948) 29 Cr.App.R. 18. 
4 (1911) 22 Cox C.C. 6365. 5 (1898) 62 J.P. 680 
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Bottomley and Earnshaw,’ the trial judge was dealing with facts 
theoretically falling within the old felony-murder rule. In each of 
these three cases an attempt was made to avoid the harshness of 
this rule (in which the accused’s state of mind would be almost 
irrelevant) by suggesting a test which would bring into question his 
realisation of the consequences of his acts. And it should be noted 
that no suggestion was apparently made in Lumley or the other 
abortion cases mentioned that the accused was other than a 
reasonable man, so that the direction there given need not be 
construed to deny the subjective test. 

It is submitted with the greatest respect that the ruling in 
Ward is clearly contrary to the development of the principles of 
mens rea which had been thought to have produced at the present 
time an essentially subjective test, especially with regard to crimes 
of extreme gravity. The decision seems to have been reached as a 
result of a fallacy which has oft-times been pointed out, but which 
has none the less bedevilled English law on many occasions—the 
fallacy which arises when the evidence in proof of a proposition of 
law becomes confused with that proposition. It is one thing to 
say that a man’s intention with regard to his acts may be inferred 
from what reasonable people would intend when so acting; it is 
another thing to say that he must have had that intention because 
reasonable people would have so intended. Holdsworth stressed 
the error when saying: “‘ We must adopt an external standard in 
adjudicating upon the weight of evidence adduced to prove or 
disprove mens rea. That, of course, does not mean that the law 
bases criminal liability upon non-compliance with an external 
standard.” ” The same error, as Jerome Hall points out,* under- 
les Holmes’ early theory of objectivity. 

It has been suggested that the decision in Ward may be of 
little practical significance in view of the likely abolition of the 
death penalty, and in view of the fact that in most cases people 
who act in such a way as to cause grievous bodily harm do 
appreciate, as does the reasonable man, the consequences of such 
conduct. But it is submitted that the question of principle arising 
from Ward’s case involves much more than the immediate effects 
of the decision on the law of homicide. The last few decades have 
seen in certain cases the culmination of the movement towards a 
subjective test in criminal law. Wilson v. Inyang,° for example, 
seems to have established that the doctrine of mistake in criminal 
law is no longer to be fettered with tests of “‘ reasonableness.” On 
the other hand, over the same period, defences of a subjective 
nature have been further and further limited until their character 
has become artificial and completely objective. Perhaps the best 


e (1908) 115 L.T.J. 88. 

7T History of English Law, Vol. 8, p. 874. 
8 Principles of Crminal Law. 

8 [1951] 2 K.B. 799. 
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example of this is the doctrine of provocation. The result of these 
conflicting trends is that it is impossible at the present day to 
deduce any coherent principles in many branches of the existing 
law, and almost futile to attempt to prognosticate the development 
of principle on the part of the courts. Why this search for 
objectivity should be so strong it is difficult to assess. It may be 
that the courts properly fear the introduction of specious defences 
which depend primarily upon the accused’s own testimony as to his 
-state of mind, which evidence may not easily be refuted. But to 
restrict the development of the law in this sphere at a time when 
the greatest of strides is being made by the medical profession into 
the diagnosis and understanding of a variety of mental conditions 
must inevitably lead to further disharmony of law and public 
opinion. There are abundant lessons from the past to show that 
such conflict can be of nothing but detriment to the administration 
of justice. Objectivity may be bought at too high a price. 


Warum E. Denny. 


F.O.B. CONTRACTS 


STATEMENTS regarding the obligations of the respective parties 
to a f.o.b. or f.a.s. contract have often assumed that there is but 
one type of such contract and that the obligations of the buyer and 
seller are the same in all cases. In fact this is not in accord with 
mercantile practice. If an English exporter buys f.o.b. from an 
English supplier, he, the exporter, may not expect the seller to 
attend to any of the formalities attending the export beyond putting 
the goods over the ship’s rail. If any export licence is required the 
buyer will have to attend to this; indeed, the seller will probably 
not know sufficient about the export transaction arranged by the 
buyer to enable him to do so. To this extent the well-known 
decision in Brandt v. Morris’ clearly gives effect to mercantile 
custom. 

But is the position the same when the English exporter in turn 
sells f.o.b. to a foreign buyer? The practice is certainly different. 
The foreign buyer will not be aMowed to apply for the export 
licence; all he could do would be to ask the English supplier to do 
so. But he may not know who the supplier is, for the English 
export merchant will often not wish his foreign customer to have 
any contact with the supplier lest he approach the latter directly 
in future. Does the law nevertheless throw the risk of a refusal of 
the export licence on the buyer? If it is refused will he be liable 
for breach of contract if he refuses to nominate a ship to carry the 
goods to some other port not requiring a licence, e.g., coastwise 


1 [1917] 2 K.B. 784, O.A. 
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from London to Hull? Such a conclusion would clearly be wholly 
unreasonable, and happily it is not the law. 

In A. V. Pound & Co. v. M. W. Hardy & Co.’ the facts differed 
slightly, but not essentially, from the example just considered. 
English sellers agreed to sell to English buyers a quantity of 
Portuguese turpentine f.a.s. Lisbon, the destination being, to the 
sellers’ knowledge, a port in Eastern Germany. A Portuguese 
export licence was required and could only be obtained by the 
original Portuguese suppliers whose identity was unknown to the 
buyers. The contract made no express provision regarding the 
licence. The buyers nominated a ship proceeding from Lisbon to 
Rostock and the sellers arranged with their suppliers for application 
to be made for a licence. The licence was refused. The buyers 
thereupon repudiated the contract and the sellers sued. It was held 
by the House of Lords (affirming the Court of Appeal reversing 
McNair J.) that the action failed. 

The House held that Brandt’s case, supra, did not lay down a 
general rule applicable to all f.o.b. and f.a.s. contracts. The 
obligations depended on the circumstances in each case. Here the 
circumstances differed from those in Brandt in two respects: 

(1) Here the export licence was required at the time when the 
contract was made; in Brandt the need supervened after the date 
of the contract but before delivery. It is, with respect, a little 
difficult to see the relevance of this distinction for present purposes. 
Had the issue been frustration it would indeed have been relevant, 
but one would have supposed that it would have been more (rather 
than less) difficult to hold in the present case that the contract was 
frustrated. But the House did not have to determine whether 
frustration applied or not: that would only have arisen if the 
buyers had sued the sellers. Then, as Lord Somervell pointed out, 
the answer would depend on whether either party was under an 
absolute obligation to obtain a licence or merely under an obliga- 
tion to use his best endeavours. And the parties’ knowledge or 
ignorance, at the time of the contract, of the need for a licence 
might well be relevant. 

(2) Here the buyer was not in a position to apply for the licence; 
in Brandt’s case either buyer or seller could have done so. This, 
it is submitted, is the crucial point. In effect the courts have at 
last recognised that there are, as pointed out above, two different 
types of f.ọ.b. or f.a.s. sales. The House did not suggest that, even 
in the *‘ domestic ’’ type exemplified in Brandt’s case, there would 
always be an absolute obligation on the buyer to obtain any neces- 
sary export licence. On the contrary, their Lordships were careful 
to say that each case depended on its circumstances. But it seems 
reasonable to assume that, in the absence of a contrary express 
term or course of dealing, Brandt’s case will be followed in 


2 [1956] 2 W.L.R. 688; [1956] 1 All E.R. 689, H.L. 
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‘* domestic ’’ f.o.b. sales, at any rate if the buyer is in a position 
to apply for the licence. In cases between a home merchant and 
a foreign buyer or, as in the present case, between two foreign 
buyers it can be assumed that the normal construction of the 
English courts will be that it is for the seller to apply. It is sub- 
mitted, however, that his obligation should normally be construed 
as merely one to use his best endeavours, so that if a licence 18 
refused without his default the obligations of both parties are 
ended. This, it is thought, would accord with the expectation of 
businessmen. 

The great merit of the decision is that it introduces into the law 
of f.0.b. sales a much needed element of flexibility which will enable 
it to develop in accordance with mercantile practice. It is perhaps 
unfortunate that the case law on c.i.f. contracts seems to have 
hardened into inflexible rules which preclude a similar freedom for 
development.° 


L. C. B. G. 


RYLANDs v. FLercuer—Liasmiry FOR PERSONAL INJURES— 
DEFENCE OF Novus ACTOS 


Two points of legal interest are raised by the recent case of Perry 
v. Kendricks Transport, Lid., one of which had for long been 
well settled, whilst the other is still a matter of some doubt. The 
facts in this case were that. the plaintiff, a boy of ten, was returning 
home from school one day by crossing some waste land, and was 
approaching land used by the defendants as parking ground when 
he saw two other boys, both of about his age, standing on a bank 
at the southern end of the defendants’ parking ground and near 
the side of a Leyland coach. As he approached them the two boys 
Jumped away and immediately afterwards there was an explosion 
in the petrol tank of the coach resulting in the plaintiff being very 
badly burned and injured. 

Lynskey J., sitting at the Birmingham Assizes, had found that 
the cap screwed by the defendants on the entrance pipe of the 
emptied petrol tank had been removed by some unknown person 
and that the petrol fumes in the tank had been exploded by a 
lighted match thrown into the tank by one of the two boys as the 
plaintiff approached them. The defendants also proved that they 
had a careful and regular inspection of their parked coaches and 
that, although children were accustomed to playing on them, they 
were, whenever seen, chased away by the defendants’ employees. 
In these circumstances, his Lordship had dismissed the plaintiff’s 


3 Cf. Devlin J. in (1951) 14 M.L.R. 249 at pp. 268 et seg. 
1 [1956] 1 W.L.R. 85. The case is also reported at [1956] 1 All E.R 164 
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claim for personal injuries, holding that there had been no neg 
gence on the defendants’, part and that the rule in Rylands 
Fletcher* did not apply to render them liable. 

The Court of Appeal (Singleton, Jenkins and Parker L.JJ 
unanimously took the view that,.for the purposes of the rule 
Rylands v. Fletcher, a motor-coach with an emptied tank contai 
ing inflammable petrol vapour was something ‘‘ likely to do mischi 
if it escapes.” Parker L.J. here expressly relied upon Musgrove 
Pandelis,’ though his Lordship also pointed out that the decision 
that case had been the subject of some criticism. 

On the perhaps more interesting and still AE questi 
whether or not a claim for personal injuries would lie under tl 
rule, Singleton L.J. answered that he ‘* assumed” it woul 
Jenkins L.J. apparently nowhere adverted to this point, thou; 
it can be inferred from the tenor of his Lordship’s judgment that | 
would have answered the question in the affirmative. Parker L. 
expressly said that he did not think it was open to the Court 
Appeal to hold that the rule only applied to damage to adjoini 
land or to proprietary interest in land and not to personal injurie 
true that in Read v. Lyons & Co.* some of the Law Lords doubt 
whether the rule extended to cover personal injuries, but the fin 
decision in the matter was expressly left over, and ‘‘ as the matt 
stands at present, I think we are bound to hold that the defendan 
are liable in this case, quite apart from negligence, unless they c: 
bring themselves within one of the well-known exceptions to tl 
rule.’”’ 5 

The doubts expressed obiter on this point in Read’s case wou 
appear to have derived from the views, particularly of Lon 
Macmillan and Uthwatt, that the rule appertained only to tl 
mutual duties of adjoining or neighbouring land owners or occupie 
qua owners or occupiers with respect to the use of their land 
Lord Macmillan said quite emphatically * that the rule was based « 
the injunction sic utere suo ut alienum non laedas, and that it w: 
therefore manifest it had nothing to do with personal injuries, tl 
duty being to refrain from injuring not alium but alienum. 

Support for the view that the rule is based on the Latin maxi 
just quoted is to be found, inter alia, in Lord Cranworth’s judgmei 
in Rylands v. Fletcher itself ™; in the Judicial Committee of tl 
Privy Council’s as delivered By Lord Moulton in Rickards ` 
Lothian, and in Bankes and Duke L.JJ. in Musgrove ` 
Pandelis.° This maxim, however, with its ‘* blessed vagueness,” 


2 (1868) L.R. 8 H.L. 830 
3 [1919] 2 K.B. 48. 

4 ri9474 A.O. 156. 

5 p. 92. 

6 3 173 

7 p. 841 


e [1913] A.O. 268, 276. 
* pp. 47, 51. 
i Winfield, Textbook, 6th ed., p. et 
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affords no convincing explanation of why in several cases, now the 
plaintiff, and now the defendant had to be the loser, nor could it 
have been the basis of the rule in Ryland’s case any more than it 
could have been the real basis of, say, liability for nuisance or for 
negligence arising from a defendant’s use of his land or chattels. 
If, therefore, it proves so unreliable a guide, it seems very difficult 
to see how the very important issue whether or not Ryland’s case 
applies to personal injuries should be made to depend on any kmd 
of inference from its iiteral translation. Lord Macmillan himself in 
Read’s case had said that the congeners of the rule were trespass 
and nuisance. ‘Trespass, as everyone knows, could be to land, to 
goods, as well as to the person, and in the highway cases, at any 
rate, nuisance applies to personal injuries, quite apart from its 
general application to interference with the personal comfort and 
to damage to proprietary interests of land owners or occupiers. 

In a question of this kind, sight, of course, should not entirely 
be lost of the often-quoted 1! warning of Lindley L.J. in another 
connection, in Green v. Chelsea Waterworks Co.,™ that “ That case 
[Rylands v. Fletcher] is not to be extended beyond the legitimate 
principle on which the House of Lords decided it. If it were 
extended as far as strict logic might require, it would be a very 
oppressive decision.” But equally too much can be made of the 
mere accidents of litigation, and no less oppression as well as incon- 
sistency within the law might result if the application of previous 
authorities were to be rigidly confined only to subsequent cases in 
part materia in the most literal sense. 

In view of what Parker L.J. said in Perry’s case it seems 
claims for personal injuries can now be excluded from the scope 
of the rule in Rylands v. Fletcher only by an express decision 
of the House of Lords to that effect.1* Judicial development of 
the law cannot, it is true, lightly break free from precedents and 
well-considered dicta. But barring the not particularly enlighten- 
ing Latin maxim already mentioned and perhaps an inclination 
in the courts to limit the application of rules of strict liability 
whenever considered desirable, there is little, if anything, either 
in logic, in justice, or in the very nature of the rule itself to 
warrant such restriction on its scope. To do so would amount 
to admitting into the law of tort yet another instance of the 
“< Jurisprudence of conceptions ’*—that modern variant of the old 
forms of action and like its precursors, quite capable of forsaking 
reality for form and of sacrificing justice on the altar of mere 


11 Northwestern Utilities, Ltd. v. London Guarantee and Accident Co., Ltd. 
[1986] A.C. 108, 110, per Lord Wright; Read v. Lyons & Co. [1947] A.C. 
156, 167, 178, per Viscount Simon and Lord Porter respectively. 

12 (1804) 70 L.T. 547, 549. 

13 Such a decision would have to overrule a number of previous cases on this 
point: Miles v. Forest Rook Granite Co., Ltd. (1918) 34 T.L.R. 600 (C.A.); 
Shiffman v. Grand priory, etc., of St. John of Jerusalem [1936] 1 All E.R. 
557 (Atkinson J. obiter); Hale v. Jennings Bros. [1988] 1 All B.R. 579 (C.A.). 
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phrases and sheer technicalities. Questions of ** causation’? 
“ remoteness ’’ apart, it would seem more rational and, it is 
mitted, more just, if the law finally comes down on the si 
the view that, within the rule in Rylands v. Fletcher, da 
is damage, no matter whether it is to person or to propert 

The other point more fully considered in Perry’s case 
whether or not the defendants were entitled on the facts tc 
on the defence that the escape of the thing which cause: 
damage was due to the “act of a stranger,” an instance c 
general defence of novus actus interveniens, and a well-recog 
exception ** to the rule in Ryland’s case. However, even i 
Immediate cause of the escape is the act of a third party 
defendant will, as the authorities 1° also show, still be liable 1 
it is proved that he has been personally negligent in not fores 
the probability of such act and taking reasonable precautio 
prevent it or to neutralise its effects. It was said by Jenkins 
in Perry’s case (pp. 91-92) that in such circumstances “‘ one re 
the point where the claim based on Rylands v. Fletcher m 
into the claim in negligence: for if such a state of affairs | 
be made out, then it would no longer be necessary for 
plaintiff to rely on Rylands v. Fletcher at all. He could 
simply on defendants’ negligence.’? 16 

The Court ‘of Appeal in Perry’s case unanimously uphelc 
defence of “‘ act of stranger ’’ on grounds which can bé summa 
as follows. Two things had to happen before the explosion « 
have occurred—the removal by an unknown person of the 
screwed on the entrance pipe of the petrol tank, and the thro 
of a lighted match into the tank by one of the two boy 
the plaintiff approached them; there was no evidence of pre’ 
interferences of these kinds and none showing that the defenc 
should reasonably have anticipated and guarded against ther 
doing more than they had done in the circumstances, i.e., scre 
a cap on the entrance pipe, careful and regular inspection of 
parked coaches, and chasing away children accustomed to pla 
on their parking ground whenever they were seen; since, there 
they had not been guilty of any negligence, the explosion w 
injured the plaintiff must be regarded as having been cause: 
the “act of a stranger’? over whom they had no control. 

To the argument that the two boys by reason of their 
—about ten years—were “incapable of deliberate and consi 
act” or of “deliberate volition?’ and that therefore their 


14 Wilson v. Newberry (1871) L.R. 7 Q.B. 81; Box v. Jubb (1879) 4 Ex.D 
Rickards v. Lothian [1918] A.C. 268. 

15 Shiffman’s case, supra; Northwestern Utilities, Lid. v. London Guarc 
eto., Co. [1986] A.C. 108; Hanson v. Wearmouth Coal Co. [1989] 8 All 
47 


18 See also Lord Wright in the Northwestern Utilitses case, supra, and Go 
L.J. (as he then was) in Hanson's case, though in Shiffman's case A 
son J. said obiter that a Rylands v. Fletcher claim could still be maint: 
a8 an alternative to one ın negligence, 
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could not in law amount to novus actus tnterveniens, Singleton 
L.J. answered*’ that a boy of ten would know that it was 
wrong to throw a lighted match into a petrol tank, that to do 
so would be ‘asking for trouble,’ as shown by the two boys 
jumping off just before the explosion, and that they had therefore 
acted mischievously and deliberately. Parker L.J. pointed out 1° 
that it was not sufficient proof of negligence—which would 
have precluded the defence of novus actus—to show that the 
defendants knew that children played in the vehicle park, played 
on the roof of a motor or inside a coach; it must be shown 
that the defendants reasonably should have anticipated an act 
of the kind that would cause the escape. Jenkins L.J. said *° 
that if the argument here put forward for the plaintiff were to 
be accepted in its full form, then if any mischievous boy chose 
to come on the defendants’ land and chose to set fire to the 
petrol or to the petrol vapours in the tank of a vehicle there, 
the defendants would be liable; his Lordship, who was here 
adopting the dictum of Bramwell B. in a much earlier case, 
repeated with him: ‘‘ that cannot be.’’ 2° 

There would have been nothing necessarily inconsistent between 
a tort of “strict liability °? and a subsidiary rule that disallows 
the defence of novus actus tnterveniens. Indeed, if Sutton J., 
Cozens-Hardy M.R. and Farwell L.J. in Baker vw. Snell! are 
right in their statement of the law, strict liability for any damage 
done by an animal ferae naturae or by one mansuetae naturae 
but known by the defendant to be ferocious would afford an example 
both of such a tort and such a subsidiary rule. If this is the 
law as to liability for damage done by vicious animals, then its 
greater strictness in this respect than under the rule in Rylands 
v. Fletcher can probably be traced to what Lord Simonds said 
in Read’s case,? that ‘the law of tort has grown up historically 
in separate compartments and that beasts have travelled in a 
compartment of their own.” 

In Perry’s case the Court of Appeal were content merely to 
reiterate that on the facts proved, the well-established defence of 
“act of a stranger ” availed. Earlier authorities, however, seem 
to indicate that this defence was the product of a conscious choice 
by the courts in what Lord Simgnds in Read’s case’ called “an 
age-long conflict of theories which is to be found in every system 
of law. ‘A man acts at his peril,’ says one theory. ‘A man 
is not liable unless he is to blame,’ answers the other.’ In the 
absence of personal negligence on the defendant’s part, the courts, 


17 At p. 89. 
18 At p. 93 
19 At p. 90. 
20 Nichols v. Marsland (1875) L.R. 10 Ex. 255, 259. 
1 [1908] 2 K B. 352, 825 
2 p 182. 
3 p. 180. 


ET. THE MODERN LAW REVIEW 


without denying that Rylands v. Fletcher liability is strict 
chosen to draw the line once the “‘ escape” could be attı 
to the “act of a stranger” over whom the defendant | 
control. They have done this sometimes by applying the 
reasonable foreseeability: Box v. Jubb; Rickards v. Li 
Perry’s case; sometimes by adverting to their duty, wl 
practicable, to avoid reaching a decision that would be “ 
unreasonable ”’: Rickard’s case,‘ i.e., in the words of Mellis 
in Nichols v. Marsland,® one that “ would be contrary 
reason and justice.” , 

One cannot but sympathise with the unfortunate boy in l 
case, who found himself in the position of a losing plaintiff 
serious injuries could in no sense be ascribed to anything 
own doing. As the law now stands, however, it is diffic 
see how the Court of Appeal could have proceeded to í 
his favour except by taking the unusual step of reversi 
trial judge’s finding of fact that there had been no neg 
at all on the part of the defendants. 

F. A. Ag 


‘“* FREE oF EXCHANGE ”’ 


Tax question before the Privy Council in National Mutua 
Association of Australasia v. Attorney-General for New Zec 
was, as Lord Reid put it when delivering the Board’s oy 
** difficult, but . . . narrow in scope.’ The appellants we 
owners of New Zealand Inscribed Stock entered in the New Z 
Treasury’s register at Wellington and expressed in pound 
marked “ Principal and interest payable at Melbourne ft 
exchange.” Were the appellants entitled to New Zealand Į 
or to Australian pounds? Their Lordships’ decision in fay 
the latter view rested exclusively on the construction of the 
“< free of exchange ’’; this clause probably does not occur freq 
and has no technical meaning, so that the implications ı 
decision are unlikely to be of wider impact. However, it 

without general interest. There cannot be any doubt that, 

the monetary obligation of a soyereign State is expressed in 
appropriate to such State’s monetary system, the obligat 
presumed to be expressed in the currency of that monetary sy 
On the other hand, where, as in the present case, the place o 
ment is expressly fixed by the parties, doubts as to the ideni 
the money of account contemplated by the parties are lik 
be resolved in favour of the moneta loci solutionis. What, tk 
the position where a conflict between these two presumptions a 


4 p. 282. 
s (1876) 2 Ex.D. 1, 6. 
1 [1956] A.C. 869. 
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It was largely on this issue that the Full Court of the Supreme 
Court of New Zealand was divided.? While, as has been mentioned, 
the Privy Council did not find it necessary to decide the problem, 
there are in Lord Reid’s opinion very clear indications to the effect 
that the presumption in favour of the currency of the place of 
payment is the considerably weaker one. Thus Lord Reid referred 
to it being necessary ‘fto overcome the presumption which has to 
be overcome if the respondent is to succeed.’’* He also stated 
“< that, if there is only one place of payment, that is an important, 
though not decisive factor in determining whether the currency of 
the Government . . . or the currency of the place of payment is the 
measure of the obligation.” 4 The modern tendency not to over- 
rate the legal significance of the place of payment is to be welcomed. 
But the decision of the Privy Council should not lead to generalisa- 
tion. Whether, for the purpose of defining the money of account, 
the status and character of a debtor other than a Government are 
really of greater weight than the express clause fixing the place of 
payment, is a question which will need much further consideration. 


F. A. Mann. 


ULTRA CREPIDAM 


Mn. Mrecarry’s entertaining and provocative note! on the subject 
of “ The House of Lords and Scottish Appeals ’’ misconstrues the 
main criticisms of Scottish lawyers on the question. These do not 
stem from racial pride or prejudice. The problem as to whether 
judges should stick to their professional last had or has its 
counterpart even within the English legal system. Before the 
Judicature Acts—-and to some extent since—the English Chancery 
Jawyer would doubt the wisdom of leaving the final decision in 
specialties of Equity to Common lawyers who had no special 
experience of Chancery practice. If ‘taught law is tough law,” 
it is to be expected that a judge will continue in the habit of 
legal thought to which he has been trained—though by constant 
contact with other methods and distinguished judges trained 
therein, he may well alter or modify his original approach to 
legal questions. The legal trainiag of English and Irish lawyers 
is very similar. Lords of Appeal thus trained have a natural 
tendency to translate a Scottish problem into the categories familiar 
to them, but would hesitate to overthrow deliberately a principle 
of Scottish law where they recognised it as such. Being men of 
exceptional calibre, they make relatively few mistakes in admini- 
stering an unfamiliar system. In the past, English trained judges 


2 [1954] N.Z.L.R. 764. 
3 [1956] A.C. at p. 385. 
4 p. 887. 

1 (1956) 19 M.L.R. 95. 
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of Scottish descent were among the most active anglicise 
Scots law, while in modern times it has quite often been thi 
Scottish judges in the House of Lords that unwelcome E1 
doctrines have been forced on Scottish law and, it must be 
fessed, that the Scottish courts are too often left gnawing 
husk which English law has in its wisdom eventually th 
away. Scottish Lords of Appeal such as Lord Robertsc 
Cameron v. Young,? and Lord Dunedin (horresco referen 
Dumbreck v. Addie, imposed on the Scottish law of culp: 
doctrine of Cavalier v. Pope* and the rigid categories of in 
licensee and trespasser. Obiter dicta of Lord Robertson and 
Watson, sitting with English trained judges, sought to incorp 
into Scots law the doctrine of absolute liability for dang 
agencies and to reject the doctrine of aemulatio vicini.” 

Very few Scottish appeals are determined by the Hou 
Lords each year. About six may be disposed of annually— 
involving no specialties of Scottish law. These can mak 
great impression in the habit of thought of the English tr: 
Lords of Appeal. On the other hand, the Scottish Lords of A: 
are constantly applying their minds to questions of English 1 
and indeed when at the Bar have had to consider constantly 
law from over the Border. Cockburn’s objections in 1852 t 
proposal of sending a Scottish judge to the House of Lord 
a permanent basis * were first that ‘‘ the transplanted Scotcl 
must lose his Scots law. Nothing oozes out of a man so 
as law,” and, secondly, that there was no security that the f 
man would be chosen for appointment to the House of Lo 
where his influence as an interpreter of Scots law woul 
considerable. The great increase of legislation common to 
countries makes it more expedient today than in Cockburn’s 
that Scottish judges should sit permanently in the House of L 
The Scottish legal profession as a whole wish to retain ap 
to the House of Lords. The Law Society of Scotland, how 
urged on the Royal Commission on Scottish Affairs—which ev 
the issue—that a Committee of the House should sit in Edinb 
to hear the few Scottish appeals which are brought each ° 
If this solution were accepted, then the Committee could b 
inforced ad hoc by Scottish judges who were members of 
peerage and, no doubt, the advice of Senators of the Colle; 
Justice could also be obtained as required. A very substa 
saving of expense would be achieved, while members of the Juc 
Committee of the House and of the College of Justice in Edinb 
would benefit from a period of closer contact and increased ur 
standing of each other’s problems. 

T. B. Smr 

2 1908 8.C. (H.L.) 7; [1908] A.C. 176. 
3 1929 8.C. (H.L.) 51; [1990] A.C. 388. 4 [1906] A.C 


5 [1902] A.C. 381, at pp. 898-3804; [1895] A.C. 587, at pp. 597-598. 
6 Journal, 1874 ed., ii, 278. 
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PUBLIC INTEREST AND THE Score or HousE or LORDS 
PRECEDENTS 


THe decision of the House of Lords in Glasgow Corporation v. 
Central Land Board* is of most obvious importance to Scottish 
lawyers as reaffirming the inherent power of the Court of Session 
to override the objections of a Minister of the Crown, on grounds 
of public interest, to the recovery and production of documents. 
Less obvious but more general is the importance of the case as 
clarifying the law regarding the authority of House of Lords 
decisions as precedents. This question is of equal importance 
to Scottish and English lawyers. 

The pursuers and appellants had raised an action to have it 
declared that the defenders in determining certain development 
charges under the provisions of the Town and Country Planning 
(Scotland) Act, 1947, had acted ultra vires. To support their 
contention the pursuers had moved the Lord Ordinary to grant a 
diligence for the recovery, of documents from the defenders; but 
the defenders refused to produce certain of these, and in respect 
of them the Secretary of State granted a certificate to the effect 
that he had examined the documents in question and had formed 
the view that on grounds of public interest they ought not to be 
produced, because they belonged to a class which it was necessary 
for the proper functioning of the public service to withhold from 
production. As a result of the granting of this certificate the 
main issue contested was as to whether the Scottish courts retained 
an inherent power—not to investigate whether the Secretary of 
State’s certificate was justified, but to overrule such a certificate 
on wider considerations of public policy incidental to the adminis- 
tration of justice. The Lord Ordinary and (on appeal to the Court 
of Session) Lord Russell considered that Scottish authorities over 
the past century supported the view that an inherent power to 
overrule the Crown’s objection was still vested in the Court of 
Session—though in the circumstances they declined to exercise 
the power. Lord Carmont and Lord Sorn, on the other hand, 
with reluctance considered themselves bound by the House of 
Lords decision in an English appeal—Duncan v. Cammell Laird.? 
In that case, after some discussiof of Scottish and pseudo-Scottish 
authority, seven Lords of Appeal, including Lord Thankerton and 
Lord Macmillan, had laid down as a rule of law that the courts 
must always accept a certificate of public interest given by a 
responsible minister, and cannot override the objection. When 
the Central Land Board case was appealed to the House of Lords, 
their Lordships were unanimous in their view that, notwithstanding 
Duncan v. Cammell Laird, the Court of Session still retains the 


1 1956 S.L.T. 41; in Court of Session 1955 8.L.T. 155. 
1 [1942] A.C. 624. 
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power to override such objections—though in the circumst: 
of this particular case they decided that this power should 
be exercised. Lord Radcliffe and Lord Somervell of Harro 
particular, however, considered that the facts were very neal 
borderline. Lord Radcliffe * expressed the hope that so vah 
a power would not come to be regarded as “‘ a mere ghost of tł 
having no practical substance,” and he encouraged the Scc 
courts not to abdicate by disuse in the twentieth century “‘ a rig 
control which their predecessors . . . have been insistent to ass 
Though a Minister within his own province may rightly con 
the public interest, the Scottish courts must also consider the x 
public interest that impartial justice should be done between ci 
and the Crown, and on that account may override the Crc 
objection. 

The House of Lords expressly declined to apply to Scoli 
the rule laid down for the English courts in Duncan v. Can 
Laird. This was in itself an important clarification of the 
regarding judicial precedent, since, though the matter was 
expressly stated to have been a “general principle of juri: 
dence,” it seems to have been assumed by their Lordships in 
that the laws of Scotland and England were the same regar 
the powers of the courts to override the Crown’s claim to exc 
evidence on grounds of public policy. Indeed the House (in 
ing two Scottish Lords of Appeal) had relied in large measur 
the decision of Lord Eldon in the Scottish appeal Earl of H 
v. Vass “—though this case had in effect been ignored by subseq 
Scottish practice. 

It has been suggested on several occasions by eminent ju 
including Lords Dunedin, Porter and Wark, that if the Hou: 
Lords considers a question before it to involve a princip] 
‘ Jurisprudence common to Scottish and English law, the dec 
must be followed in both countries and by the House of I 
itself in a subsequent appeal, notwithstanding the fact that 
subsequent appeal originated from a different natural jurisdict 
On principle, such a rule would seem unjustified on the obs 
ground that, unless there has been argument hy counsel qual 
to speak with authority on the patent or latent specialties 
of Scottish and English law, the Mouse of Lords is not in a pos 
to decide whether the question sub judice is in fact one “ of gel 


3 p. 47. 

¢ (1822) 1 Sh.App. 229. 

* See authorities discussed by the present writer, Doctrines of Judicial Preo 
in Scots Ldw, pp. 64 et rey i evclopment of the Laws and Constitutt 
the United Emaoh, Part (Scotland), pp. 629—680; also Glanville Wil 
(1942) 6 M.L.R. 80; Salmond, Jurisprudence, 10th ed., 180-181. ; of. Hu 
Jurisprudence, 224. Even a decision made on Scottish law in an Er 
appeal would not seem to bind the Scottish courts—e.g., Elliot v. J 
[1985] A.C. 208; 1935 8.C. (H.L.) 57, discussed by the present writer, op. 
pp. 60 et seq. 
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jurisprudence ”?” common to Scotland and England. Nor does the 
fact that eminent Scottish and English judges sit together to deter- 
mine such questions obviate the need for critical analysis from 
the Bar. The “‘ipse divit” of the House of Lords can scarcely 
make a point of common or general jurisprudence out of a legal 
situation as to which the solutions or principles of Scotland and 
England may diverge in similar or slightly different circumstances. 
The editors of Jarman on Wills* aptly observe of the House of 
Lords decision in the Scottish appeal Young v. Robertson’: 
“ Strictly the decision bears only upon Scots law; and although 
the Scotch and English rules on the subject were treated as identical, 
it is submitted that the case ought not to be considered as having 
sub silentio overruled the English decisions.”’’ 

It would seem more reasonable to hold that the courts of Scot- 
land or Enngland—though not bound to do so—may be justified 
ım departing from their previous interpretation of the law so as 
to reflect the opinion of the House of Lords pronounced in an 
appeal originating from a different national jurisdiction. An 
obvious example was the acceptance of Donoghue v. Stevenson ® 
by the English courts—a course which was particularly appropriate 
since that decision had been reached after an elaborate discussion 
of English precedents following on the questionable admission by 
counsel (who were not professionally qualified to make the admis- 
sion)—that, the principles of the Scottish law of culpa were identical 
with those of the English law of negligence. Professor Glanville 
Williams ° put concisely what seems to be the correct view of such 
precedents from the viewpoint of an English lawyer: * A decision 
of the House on appeal from Scotland, if decided on the same 
principles as apply in English law, ought to be as good an authority 
as a decision of the House on appeal from England, if the latter 
court (t.e., English court) chooses to regard it as such.’? The 
courts in Scotland and England will, of course, always consider 
with respect a decision of the House of Lords which has dealt with 
a question which subsequently comes under consideration in a 
different jurisdiction.?° 

This doctrine of House of Lords precedents was powerfully 
reinforced by the opinions delivered in Glasgow Corporation v. 
Central Land Board." Lord Sifnonds observed 17: ** What is the 
impact upon that (Scots) law of the decision in Duncan’s case? 
At once it must be said that that decision was given upon an English 
appeal, in which the law of Scotland was not directly under review, 


6 ii, p. 1904, n. (0). 

7 (1862) 4 Macq. 314. 

8 1982 S.C. (H.L.) 81; [1982] A.C. 562. 

° Sup. cit. 

10 Gloag & Henderson, 5th ed., p. 11; Doctrines of Judicial Precedent, sup. cit. 
11 Sup. ott 

12 At pp. 42-48. 
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that the common law of Scotland differs from that of England in 
regard to the liability of the Crown to be sued and has developed 
independently in regard to the right of discovery or recovery of 
documents in possession of the Crown, and that, desirable though 
it may be that in matters of constitutional importance the law 
of the two countries should not differ, yet it would be clearly 
improper for this House to treat the law of Scotland as finally 
determined by a decision upon an English appeal unless the case 
arose upon the interpretation of a statute common to both countries. 
. + I come, then, to the conclusion upon this aspect of the case 
that the observations in Duncan’s case must, so far as they relate 
to the law of Scotland, be regarded as obiter dictu. They are 
entitled to the more respectful consideration because two noble 
and learned Lords well versed in the law of Scotland concurred 
in them. But they are not decisive and, if, apart from them, 
your Lordships would come to a different conclusion, you are, in 
my opinion, well entitled to do so.” Lord Normand ™ declared: 
““ Duncan’s case was an appeal from the English Court of Appeal 
and in it no question of Scots law fell to be decided. It is not 
binding on the Scottish courts nor, of course, on this House sitting 
as a court of ultimate appeal in a Scottish case. What was said 
in Duncan’s case about the law of Scotland was said obiter, and, 
though it is not binding on the House, must receive the most 
respectful consideration.” Lord Radcliffe, Lord Keith and Lord 
Somervell of Harrow also supported these views. 

In conclusion, it is submitted with respect, Lord Simonds’ obiter 
dictum that a case determined by the House of Lords in an English 
appeal upon the interpretation of a United Kingdom statute would 
be binding on a Scottish court may be doubted. The same objec- 
tions apply to such a doctrine as to the view that alleged “ general 
questions of jurisprudence ” may be determined conclusively for 
Scottish and English law by the decision of the House of Lords 
in an appeal from one jurisdiction only. Very often, of course, 
the persuasive effect of the House of Lords decision interpreting 
a United Kingdom statute would be overwhelming in the jurisdic- 
tion indirectly affected—as it may indeed be on a point of general 
jurisprudence not based on statute.* There are, however, cases 


13 At p. 46. 

14 Mr. Anton has kindly suggested the relevance in this connection of Assessor 
for Aberdeen v. James Collie, 1982 S C. 804. Here the Lands Valuation Appeal 
Court, though 1ts decisions are not subject to review in the House of Lords, 
went so far as to depart from its previous interpretation of the Scottish Act to 
conform with the construction by the House of Lords of the equivalent English 
statute—Finn v. Kerslake [1931] A C. 457. It may be observed, however, that 
Gord Hunter had dissented in the earlier Scottish case, and in Collie’s case 
had gained powerful support for his own construction. It ig thought that 
Lord Sands, who was in a flippant mood, overstates the situation when he 

arded himself as ‘' bound ” i. the decision in the English appeal. In 

O'Hara v. H. M. Advocate, 1948 J.C. 90, the High Court of Justiciary in 
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where latent specialties of Scottish and English law may not be 
apparent, and where it would be unjustifiable to preclude the 
possibility of further argument. The English lawyer is entitled 
to protection against distortion of English law by the indirect 
effect of a Scottish appeal. Likewise it would be unreasonable 
for Scottish law to be decided in a case where there might well 
have been no argument on Scottish law by Scottish counsel. The 
participation of a Scottish Lord of Appeal, which is not obligatory 
even in a Scottish appeal, cannot be regarded as the equivalent 
of argument from the Bar—as Duncan v. Cammell Laird ™ well 
illustrates. Thus, for example, a number of United Kingdom 
statutes make provisions regarding ‘“‘ infants’? without defining 
the meaning of the word ‘‘ infant.” It has a technical significance 
in English law, which has no counterpart in Scottish law; and which 
does not correspond to the non-technical meaning of “‘ infant ’’ in 
ordinary language. It follows that a construction of such an Act in 
an appeal from the English courts would almost certainly not take 
into consideration the Scottish law—in particular on the point 
whether a minor (a fortiori a forisfamiliated minor) should be 
treated as an “ infant,’’ notwithstanding his considerable capacity 
to transact affairs. In Scotland a minor has wide powers to 
contract, to make a will of movables, to marry (if over sixteen 
years) without parental consent, and generally, when his father 
is dead, to choose his own place of residence. The expression 
“< infant” in Scottish law either has no technical meaning in the 
absence of definition,?® or it implies a child in pupillarity who has 
not yet reached puberty or minority.” An interpretation by the 
House of Lords based on the English meaning could surely not 
be regarded as binding the Scottish courts. It must, however, 
be conceded with regret that in an isolated case recently the House 
of Lords—departing from its usual practice—in interpreting United 
Kingdom income tax legislation has applied to the law of both 
countries the technical English meaning, rather than the popular 
meaning, of such expressions as ‘‘ charity’ or °* charitable.’’ ** 
Examples could be multiplied, but what has been said may suffice 
to support the contention that even in questions of statutory inter- 
pretation the courts of Scotland and England should not be 
absolutely bound to follow the decisions of the House of Lords 
sitting as the final appellate court from the jurisdiction not 


Scotland. which 1s not subject to the appellate jurisdiction of the House of 
Lords, expressly refused to follow the interpretation by the House of Lords 
in an English crimmal appeal of the Criminal Evidence Act, 1808, s. 1 (f). 

15 Sup. ott. 

16 Whitehead v Philipps (1902) 10 8... 677; of. Sale of Goods Act, 1803, s. 2. 

17 1¢@,, the age of twelve in the case of females or fourteen in the case of Males. 
Stair, Lb 3: Guardianship of Infants Act, 1886, s. 8. 

18 See, e.g., I.R.C. v. Glasgow City Police Athletic Association, 1958 8.C. (H.L ) 
18; 1958 S.L.T. 105; [1958] A.C. 880, discussed (1953) 65 Jur.Rev. 121; 
(1958) 69 L.Q.R. 617; 1 Int. & Comp. Law Quarterly 402. 
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immediately affected. Nor, of course, should the House of L 
itself be bound by its own previous interpretation pronounced i 
appeal originating from a different jurisdiction. ‘ The persu: 
authority of such decisions will always be very considerable, 
to regard them as absolutely binding would be to give undue we 
to precedents which proceeded ew parte so far as the jurisdic 
indirectly affected is concerned. 


T. B. Smirs 


BIRTWHISTLE v. VARDLL ! PROVINCIALISM AGAIN? 


Ir would appear that the recent case of Re Wilby deceased ? 
proved the correctness of these words of Professor Goodrich ir 
Conflict of Laws? :— 

**. . . it is questionable whether effect will be given in Eng 
to a foreign adoption.” 

The facts of the case were these: the deceased was bor 
1924 to parents domiciled in Burma. In 1926 she was ado: 
by her uncle and aunt in accordance with the law of Burma. 
adoption was effected by an agreement dated April 27, J 
between the deceased’s father (her mother was dead) and the u 
and aunt, whereby the father handed over the deceased to 
latter and resigned to them his parental rights and duties, w 
they accepted. The agreement was duly registered on the s 
day, and there was no court order to confirm or approve it si 
so it seems, none was necessary. The father, the deceased, 
uncle and aunt were all domiciled in Burma at the date of 
agreement and of its registration. In 1985, the deceased and 
sister ‘* joined their adoptive parents in England and became di 
ciled in England and so remained at all times thereafter." 4 
deceased died intestate in 1954, unmarried and without Issue, 
her adoptive mother applied by summons for a grant of letter 
administration to the estate; the three brothers and sister of 
deceased, having consented to the application, did not ap] 
and were not represented. 

Barnard J. refused the applicafion after a careful considera 
of Re Wilson deceased” and the suggestion therein of Vaisey 
that had the testator in that case 


1 (1840) 7 Cl. & F. 896, 

2 [1956] 2 W.L R. 262; [1986] 1 All E.R. 27. 

3 3rd ed., para, 145, p. 446. 

4 [1956] 2 W.L.R. 262, at p. 288. These are the words of the statemen 
facts, and they appear to imply that the case is sub silentio authority for 


proposition that an adopted d’s domicile changes with that of the adop 
parent: [1956} 1 All E.R. 27. 


5 [1954] Ch. 783; [1954] 1 All E.R. 997; 8 I. & C.L.Q. 492. 
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‘been domiciled in Quebec at the time when the infant defen- 
dant was adopted, the case of the latter would have been 
different and very much stronger.’’ ° 
Barnard J. concluded by stating that— 

s The adoption in this case would, no doubt, be recognised 
as valid in this country, for some purposes, but what I have 
to decide is whether it entitles the adoptive mother to succeed 
to the deceased’s estate on an intestacy. If I were to accede 
to this summons, it would have to be on the basis that the 
English courts recognised any foreign adoption, provided that 
the adopter and the adopted were domiciled in the country 
where the adoption was completed, for the purpose of succes- 
sion to property under English law. For it could not, in my 
view, be left to a judge to grant or refuse such an application 
as I have before me, according to how close the law of adop- 
tion in such foreign country approximated to our law of 
adoption. Such a task would be an impossible one as Vaisey 
J. points out in his judgment.” 7 

We are, then, forced to admit that there exists another ** arbi- 
trary feudal rule ’’—that where English law governs an intestate 
succession, English law will alone determine (a) whether a child 
who has been adopted abroad can benefit under it, and, (b) whether 
the adoptive parents (or other ‘‘ adoptive” relatives) of such a 
child can succeed on its intestacy. We are forced to acquiesce 
in this result in each case simply because the English Adoption 
Act, 1950, s. 18 (1) is a conflict of laws section as regards Northern 
Ireland but no further. It is to be hoped that this gap in our 
legislation will somehow be filled so as to remove this undesirable 
result so reminiscent of the (almost) bygone spectre of Birtwhistle 
v. Vardill.t In fairness, however, it must be admitted that on 
the facts of the two cases under review, the adoptive parents could 
have regularised the position since both they and the adopted 
children returned to England and could, without much trouble, 
have obtained adoption orders under English law. 

It is true that in Re Wilby ° the domicile of the adoptive parents 
and of the deceased had changed from Burma to England between 
the adoption and the death. It may well be thought that the 
following statement of an American judge disposes of the problem 
satisfactorily— ° 

“ Rights of inheritance in property do not accrue until the 
death of the owner; and the rights of an adopted child to 
inherit cannot be fixed and determined when the adoption takes 

€ Ibid. at p. 744; at p. 1001. 

7 [1956] 2 W.L.R. 262, at pp. 265-266; [1956] 1 All E.R. 27, ae 80. 

3 Supra. See, generally on adoption and this problem, Dicey, Conflict of Laws, 
6th ed., rule 123 (2), pp. 512 et seq.; Cheshire, Private International Law, 
4th ed., pp 400 et seq.; Graveson, Confliot of Laws, 8rd ed., pp. 171 et seq. 
Wolff, Private International Law, 2nd ed., pp. 808 et seq.; Mann, 57 L.Q.R. 
112; Goodrich, op. cit., pp. 446 et seq.; Restatement, paras. 148, 144; 


O’Connell, 83 Can.Bar.Rev. 635. 
9 Supra. i 
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place, for such rights may be changed, modified, or rey 
by the legislature of the State. They are separate and di 
from the act of adoption. What an adopted child shall n 
is not ascertained by the law in force at the time of the 
tion, but at the death of him from whom he seeks to 
The inheritable capacity of such child may, howeve: 
changed at any time. Consequently, the rights of the ad 
child to inherit property should be determined when and 
inheritance is sought, in accordance with the ordinary rule. 
It is submitted, however, that the approach of another 
court to the problem is the more desirable— 

“ There is nothing in the policy of this State, in refe 
to the relation of parent and child, which could interfere 
our giving effect to the Wisconsin decree, as respect 
Tights of the petitioners for the adoption, after they transl 
their domicile to Connecticut, or of those claiming under i 
We have statutes of a similar nature, and fully recognts 
status of an adopted child. Those who have once legally 
such an adoption cannot shake off the relation by a cl 
of domicile ? ™ 

and that the English courts would do better to follow it i 
future. It will at least remove the injustice apparent in Re Wt 


It is unobjectionable if the courts resist the solution of quet 
upon which they may not be fully competent to pass (for inst 
in contract, whether the consideration is adequate). But 
respectfully suggested that it is entirely another matter so 
vincially to refuse almost point blank to examine the foreigr 
governing the adoptions as was done in Re Wilson ® an 
Wilby * on the ground that the task would be an “* impo 
one.” If an English court can classify a claim presented to 
the light of some foreign law and unknown both in substance 
in form to English law **; if it can recognise a divorce grante 
the domiciliary courts for a ground not recognised by English la 
if it can recognise a divorce granted by a court which is not 
of the parties’ domicile but which assumes jurisdiction under 
statute substantially similar to its own under section 18 (1) 
of the Matrimonial Causes Act, 1950; if it can regard a pers 


®© 

10 Anderson v. Frenoh (1915) 77 N.H. 509 (Supreme Court, New Hamy 
per Plummer J. 

11 Italics supplied: Woodward's Appeal (1908) 81 Conn. 152, per Hamers 
(Supreme Court of Errors, Connecticut). 

13 Supra. 

13 Supra. 

14 Supra. 

15 Batthyant v. Walford (1887) 86 Ch.D. 269, C.A. (claim for deterioratio. 
dilapidation of estates during lfetime of tenant for life onder Austro-Hun; 
Fidei Commiss brought against his estate by his successor in title held 
quasi-contractual in nature). 

16 Pemberton v. Hughes [1899] 1 Ch. 781 (violent temper). 

17 Travers v. Holley [1958] P. 246. 


legitimated under some foreign law even though English law con- 
tains no provision of its own as to legitimation,’® it surely ought 
not to be too much to ask that an English court should compare 
foreign adoption laws with its own. It is thought that if the lew 
of the domicile of the adoptive parents and that of the adopted 
child are both substantially the same as the English law, and 
if both place the adopted child for the purposes of inheritance 
and succession in the same position as if he were a legitimate 
child of the adopting parents, there seems to be no adequate 
reason why an English court should not be prepared to allow 
the adoptive parents and the adopted child to succeed under each 
other’s intestacy even though such intestacy may be governed 
by English law. This suggestion should, of course, be subject 
to the proviso that English notions of public policy are not 
contravened. For instance, an adoption abroad of someone who 
is over the age of twenty-one need not be recognised here, nor 
an East Asian adoption where the main function and motive is 
to maintain ancestor worship, nor where the difference in age 
between the adoptive parent and the adopted child is substantially 
smaller than the twenty-one years’ difference required by English 
law, nor where the foreign law does not regard the welfare of 
the child as being paramount. 
P. R. H. Wess. 


Note: A report of the case of British and Irish Steampacket 
Co. Lid. v. Branigan (noted 19 M.L.R. 811) is published in Lloyd’s 
List Shipping Gazette, March 18, 1956. 


18 Re Goodman (1881) 17 Ch.D. 266. This is not to say that it is possible to 
analogise between legitimation and adoption. 
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20TH CENTURY LEGAL PHimosopyy SERIES. Volume 
AND Morauity. By Leon PrETRazycxi, translat 
W. Bass, with an Introduction by NicHouas S. 
[Harvard University Press; London: Geoffrey 
xlvi and 885 pp. 60s. net.| 


Leon Petrazycki (the Russian spelling “ Petrazhitsky” bette 
pronunciation to the English reader) was born in 1867 (accordi 
Timasheff; in 1864 according to Professor Meyendorff in Mode 
Law) in the Russian province of Vitebsk, once part of Poland 
to the country gentry, whose culture and religion were’ predor 
and Catholic. A brilliant student, he was chosen by the Ri 
of Education for membership of the special seminar which it 
Berlin, under Dernburg, for Russian “ professorial aspirants.” 
him into contact with the jurists then drafting the German < 
apparently, he began to feel some philosophical dissatisfact 
narrowly historical-positivist outlecl.*” His own early publica 
up to his appointment in 1898 to the Chair of Legal Encyc 
Petersburg, were on topics of the positive civil law. It wa 
1900 that his original ideas began to appear in print and bec 
a focus of controversy which lasted up to the First World W 
peace treaty of 1921, availing himself of the option granted 
Polish descent, he emigrated to the reconstituted State of Po 
became Professor at Warsaw. In 1981 he put an end to his owr 

The present volume contains a translation (abbreviated, 
was a copious and repetitive writer) of the two major wor! 
fertile period, namely, Introduction to the Study of Law and 
edition, 1907) and Theory of Law and the State (2nd edition, 1l! 
all his most significant ideas are to be found in it. 

According to PetraZycki the “deplorable and chaotic conc 
temporary legal science was due to the blunder of jurists in tr 
legal concepts without having a truly “scientific” concept of la 
such legal propositions as “The lessee B is under obligatii 
roubles rent to the lessor A,” or “The Treasury owns the fı 
persons are bound to refrain from cutting wood therein.” 
looks for material objects to correspond to the concepts in 
nihilism, finding that “a right” and “an obligation” have no 1 
existence, denies that such propositions have any meaning. Na 
attempts to give them meaning by constructing imaginary « 
rights, obligations, ownership, the Treesury, “everyone at large 
of thought are all mistaken. Although such propositions do : 
to anything in the material world, yet they do describe re 
namely, experiences in the mind of the person who formulate 
phenomena are psychic processes. The reality of law is psychol 
had anticipated this idea, but Petrazycki set himself to work it 
cally. What he sought to construct was in no way an idealist 
an empiric science founded on observation. We gain knowle 
phenomena directly through internal perception of what goes 
mind, and, as we observe that our own mental processes cause 
ments (gesture, speech, writing, etc.), we can, with due precaut 
similar movements observed in others correspond to similar pr 
minds. Thus we can have an objective science of psychology. 
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Petrazycki’s contributions to psychology, striking and controversial in 
his own.day, are now largely accepted or superseded. To the recognised 
categories of mental processes he added what he called “impulsions,” that 
is, complex bilateral experiences in which passive elements (cognitive and 
emotional) are combined with active (volitional). The ethical impulsion, or 
experience of duty, is one of these. Many of our ethical impulsions bid 
us do something for another person, for instance, to give alms to a 
poor man. Some of them, however, go farther and furnish us with the 
idea that we “owe” something to another; they attribute to him a “claim” 
on us; they are not merely imperative but imperatve-attributive. These last 
are legal impulsions and it is with them that legal science is or should be 
concerned. 

The province of jurisprudence being thus psychologically determined, 
Petrazycki went on to map it out on “ scientific” lines, distinguishing “ intuitive 
law” (independent and autonomous opinions) from “ positive law” (hetero- 
nomous opinions defined by various objective facts and producing a pattern 
of norms uniform fpr masses of people), and further dividing positive law 
into “unofficial positive law” and “official positive law” or the law of the 
State. Within this framework he examined the particular concepts which are 
used in legal thinking. 

Our English legal historians tell us that in the long run the effect of 
the Statute of Uses was merely to add three words to every conveyance, 
and in some parts of Petrazycki’s discussion it might seem that the effect 
of his psychological discoveries is mer to add two words to each of our 
familiar terms: “ rights,” “ obligations,’ “normative facts,” “relevant facts” 
and so on reappear as “ideas of rights,” “ideas of obligations,” “ideas of 
normative facts,” “ideas of relevant facts” and so on. This, however, would 
be a superficial criticism. One of the main difficulties of twentieth-century 
jurisprudence is that, while most writers now agree that such phenomena as 
international law, customary law, the autonomous internal rules of organisa- 
tions and societies, and perhaps even the rules of public opinion may in 
some sense partake in the nature of law, we have no agreed criterion of 
what is “law” in this wide non-Austinian sense. Petrazycki does at least 
offer us a unifying concept by which we can bring all “legal” phenomena 
into the same science and study them on the same basis. Children in the 
nursery can have towards each other “impulsions” of a legal nature, recog- 
nising rights which they feel ought to be respected and claims which ought 
to'be enforced. A man can have impulsions which attribute duties to animals 
or rights to idols, and in some societies such impulsions have been generally 
shared and publicly sanctioned. It is no small gain to be able to recognise 
the nature of such impulsions and distinguish them from sentiments of affection 
or impulses of pure ethical duty. It is no small gain to be freed from 
sterile debate whether there {s something, and if so, what, in the nature of 
animals or idols or associations “in themselves” which renders them apt, or 
inapt, to be subjects of legal rights. And incidentally Petrazycki’s point of 
view gives him many new and illuminating observations on the social functions 
of law and the characteristics, tendències and mutual interactions of the 
species of law which he has distinguished. 

It would be interesting, though not particularly profitable (save perhaps 
for the earning of a Ph.D.) to trace similarities between PetraZzycki’s thought 
and that of his predecessors, contemporaries and successors. The present 
reviewer, without any attempt at research, has noted the following points. 
Petrazycki’s opening insistence on scientific method based on observation 
external and internal can be paralleled in such nineteenth-century Natur- 
rechislehrer as Krause, Ahrens, Lorimer, although the sort of theory they 
built was very different. The influence, by attraction or repulsion, of Ihering 
is apparent in several plaees. The “imperative-atiributive” character of 
the legal impulsion in Petrazycki is perhaps the same thing, from a different 
point of view, as the alisritas (the consciousness of the Other as a subject) 
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which Del Vecchio picked as the distinguishing mark of “ juridical” justice. 
The inclusion of “unofficial law” within the juristic horizon recalis the 
importance attached by Ehrlich and the sociologists to the study of the 
“living law,” and, as Professor Timasheff points out, Petrazycki might have 
found something congenial in the American realists, though he would certainly 
have criticised them for undue concentration on the “official law” of the 
courts. Kelsenians will be Interested to find (pp. 296-299) an attack, though 
not conducted on Kelsenian lines, on the distinction between public and private 
law; for Petrazycki the distinction, though he admits it, is one of comparatively 
trivial importance. The law of the nursery (pp. 68-71 of this volume) plays 
a great part in Bienenfeld. And most striking of all is the parallelism 
between Petrazycki’s whole theory and the psychological theories of law 
developed, though with less attention to “ unofficial law,” by the Scandinavians 
under the inspiration of Hagerstrom, an almost exact contemporary of 
Petrazycki. Yet there is no evidence that Petrazycki knew of Hagerstrdm 
(whose main writings were much later than his own) or that Hagerstriém could 
read Russian. 

Such comparative study, save as regards the predecessors whose work 
may have been known to Petrazycki, would probably reveal little or no direct 
contact of minds. Petrazycki’s work remained untranslated and little known 
outside Russia, where since the revolution it has of course been rejected. The 
editors of the Twentieth Century Legal Philosophy Series, together with 
Professor Babb and Professor Timasheff, have done an inestimable service 
in making it accessible in English. Although it may now in some points be 
outmoded or superseded it is a great achievement of thought. Unfortunately 
it is not a great achievement of literary style. Even his devoted translator 
is driven to complain of Petrazycki’s “not particularly good Russian,” his 
idiosyncrasies of terminology and his “almost incredibly repetitive prolixity.” 
And with reason. Here is a sample from p. 288. The thought appears to 
be: Lawyers tend to see everything in legal terms. As expounded by 
Petrazycki it becomes, in faithful translation: 

Analogous processes, whereby the intuitive law is derived from the 
positive law, consist in legal experiences suggested by the normative facts 
of positive law (and originally dependent on ideas of these facts) which 
thereafter—and especially if they are repeated frequently and acquire 
impulsive vitality—take on an independent character, and appear qua 
intuitive law independently of the corresponding normative facts and 
ideas thereof. This occurs through the formation of stable dispositive 
associations of the corresponding object ideas and imperative-attributive 
impulsions. By the action of these processes, the intuitive law mentality 
of those who are specially and constantly concerned with positive law 
—such as learned specialists, judges, attorneys and so forth—ts subjected 
incidentally to a specific regeneration and develops unilaterally in that 
the positive law which these specialists constantly study, expound as 
professors, or apply—which, in other words, they experience frequently 
so that it leaves corresponding dispositive traces—becomes to a significant 
degree their intuitive law, crowdirfk out and destroying various elements 
of their former intuitive law. Then, their intuitive law consciousness 
acquires to a considerable degree a complexion other than that of the 
Intuitive law consciousness of non-specialists and this is sometimes a 
source of mutual misunderstanding and controversy. 

After wading through three hundred and thirty pages of this gobbledygook 
one experiences a certain fatigue. 
A. H. CAMPBELL. 


PREDICTION METHODS IN RELATION TO BORSTAL TRAINING. Studies 
in the Causes of Delinquency and the Treatment of Offenders. I. 
By Hermann Mannuermm and Leste T. Worms. With a 
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Foreword by Sir Frank Newsam. [London: Her Majesty’s 
Stationery Office. 1955. viii and 276 pp. 17s. 6d.] 


Moprrw criminology has accumulated a growing amount of empirical evidence 
on personal characteristics of offenders, their social background and their 
careers both before and after penal and corrective treatment. Like an 
experiment ex post, this experience of past cases under different treatment 
ought to be used as a pointer to the probable outcome of other similar cases 
after a corresponding form of treatment. In the United States, studies on 
the after-careers of former probationers and discharged prisoners have 
provided a basis for an empirical prognosis of the further crime risk of 
various types of offenders. By refined statistical methods, these considerations 
have been developed into a scientific device of “crime prediction” and the 
design of prediction tables in analogy to tables of life expectancy as they 
are used for the purpose of life insurance. As Sir Frank Newsam points out 
in the preface to the present book, the creation of reliable prognostic instru- 
ments would be a valuable achievement for the science of criminology as well 
as for practical purposes of the administration of criminal justice. So far, 
research on these lines has been very much the work of Professor and Mrs. 
Glueck of Harvard who, in their classical studies, followed up the after- 
careers of offenders through several consecutive periods. They then weighted 
a number of factors according to their more or less frequent association with 
the commission of new offences, gave this relationship a numerical expression, 
and divided the span between the highest and the lowest total which an 
offender could score on the strength of certain characteristic symptoms, into 
different risk groups with a higher or lower probability of a relapse into 
crime. In this country research on these lines began with Borstal boys. 
Gordon Rose, in his Five Hundred Borstal Boys, 1954, first used these 
methods and presented comprehensive evidence on the relation of certain 
factors, especially work habits, observed before, during and after the institu- 
tional treatment, to the boys’ conduct, without proceeding on the strength 
of this experience to the prediction of the future behaviour of new cases. In 
the present study a leading criminologist and an eminent statisticlan develop 
their “ experience tables” into an instrument of crime prediction and validate 
their prediction methods, based on past experience, by predicting the outcome 
of more recent cases and comparing their prognosis with the boys’ actual 
success and failure. This book is the first of a series of Home Office publica- 
tions of Studies in the Causes and Treatment of Offenders, a fruit of section 
77 of the Criminal Justice Act, 1948, which authorises the allocation of 
Treasury money to criminological research. 

The present study is based on relevant data in respect of 700 boys who 
entered Borstal institutions between September 1, 1946, and July 81, 1947. 
The criterion for failure or success was reconviction, or absence of reconvic- 
tion, up to August 81, 1951, which means an average follow-up period of 
three and a half years. ‘The discussion of the available evidence reveals 
certain facts of general criminological interest. Twenty-two per cent. of the 
‘Borstal boys came from a “broken Rome,” that is a home from which one of 
the parents is absent, against 14 per cent. in the general adolescent popula- 
tion. The difference is even larger in respect of those who are not living with 
either parent; 27 per cent. of the Borstal boys against 7 per cent. of the 
corresponding control group (86). However, the mere fact of a broken home 
does not increase the risk of failure after release from Borstal training (87). 
It appears that boys who have numerous offences taken into consideration 
are clever boys who for a while avoid being detected and prosecuted, and 
for this very reason have a low reconviction rate (88). About two-thirds of 
the number of boys committed disciplinary offences while they were in Borstal, 
and less than one-third absconded once or more, but only six out of 208 
absconders committed criminal offences during their brief spell of free- 
dom (116). When the discussion proceeds from single factors to more or 


44U THE MODERN LAW REVIEW Vou. 19 


less comprehensive configurations we learn that it is not always the 
accumulation of bad points, but sometimes a “conflict situation” which gives 
the worst prognosis. A boy of more than average intelligence in a labouring 
job whose father is employed in work of a higher social standard, has less 
favourable prospects of adjustment than a boy whose intelligence and occupa- 
tion are in line with each other, and whose father is employed in a job of the 
same social status, even if these jobs and his intelligence are not rated very 
high (155). 

Instructive as these observations are, the main purpose of the book is to 
use such criminological experience for the construction of a reliable instrument 
of prediction. The factors finally selected for prediction and the weights in 
the direction of probable failure attributed to the presence of each factor and 
expressed in a score figure are tabulated at p. 145. For the mathematician, 
the method applied for the calculation of these score figures is discussed in 
Appendix II, pp. 287-289. Factors selected for the indication of a probable 
failure refer to previous experience of penal and corrective treatment, lack 
of a parental home, residence in an industrial area, the shortness of the 
longest period in any one job, and drunkenness. The last-mentioned factor, 
although prevalent only in thirty-two cases out of nearly 700 boys, far sur- 
passes by its weight every other factor and is equal to one half the weight of 
the worst possible combination of all the other failure factors together. 
Indeed, only three out of the thirty-two drunkards succeeded in avoiding 
reconviction (79). For 885 of the boys sufficient data were available to work 
out totals of the predictive scores. According to the total scores attained 
these cases were divided into five risk groups. Out of the fifty-four boys with 
the lowest failure score, forty-seven turned out to be successes, while of the 
Sixteen boys in the highest risk group, fourteen proved to be failures (146). 

With due acknowledgment to the pioneer work of the Gluecks this English 
prediction study breaks much new ground. Most rigid standards are applied 
to the objectivity and reproducibility of any factor, so that the collection and 
assessment of data is independent of the personal judgment of the individual 
observers. Regard is paid to the possible amount of overlapping between 
different factors. So far, prediction methods worked satisfactorily in fore- 
casting extreme cases of either very high or very low probability of success or 
failure but left a considerable middle group where the chances for good or for 
evil were almost equal. The authors attack this “unpredictable” middle 
group by calculating a second predictive scheme with different factors, mostly 
of a personal character, by which this group can be split into cases with a 
certain prospect of success and those with a probability of failure (154). 
Mannheim and Wilkins’ prediction tables indicate not only the probability but 
also the degree of success and failure in terms of length of time without 
further commission of a crime and the number of crimes committed in a 
given period (152). The classification of Borstal boys into specified risk 
groups makes it possible to demonstrate how much the better results of 
training in open institutions are due to a positive selection of boys allocated 
to open treatment, and how much to the superiority of an open régime as an 
opportunity for training. In fact, bogs of all risk groups had a higher 
success rate after training in open institutions than their equally burdened 
contemporaries in closed institutions. 

Prediction on these lines proved three times as efficient as a prognosis 
based on the subjective judgment of the Governor (141). For the final test 
a validation was made by applying the prediction derived from the after- 
careers of the 1946-1947 vintage to a more recent group of Borstal entrants 
from July to December, 1948. In the combined low and very low risk 
groups 75 per cent. were predicted as successes and exactly 75 per cent. 
remained free from reconviction, while in the combined high and very high 
risk groups no more than 81 per cent. were prédicted as successes and 
actually 29 per cent. did not commit further offences. The authors can 
rightly claim that there was no difference between the predicted risk rate and 
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the actual proportion of successes and failures in a more recent group of 
Borstal boys (163). 

The decisive question implied in this serious and painstaking research is 
this: what is the aim to which that formidable scientific effort will ultimately 
lead? The answer to this question is a controversial subject in present-day 
criminological discussion. Prediction, like the common-sense judgment of the 
experienced practitioner, is the expression of an estimated risk, but a prob- 
ability based on objective data and expressed in numerical terms. The con- 
cept of probability implies the comparison of an individual with observations 
made on a group. An 80 per cent. crime risk means that the individual con- 
cerned has certain relevant factors in common with a group of a hundred 
people of whom eighty became criminals and twenty remained law-abiding 
citizens, The question whether the individual belongs to the eighty who fail 
or to the twenty who succeed remains open. Prediction, therefore, answers 
the first preliminary question only. It helps sentencing courts, allocation com- 
mittees and parole boards to realise “what they are doing,” i.e., to be aware 
of the risk they are incurring. There remains still the final question what 
penal or corrective treatment in the face of a certain risk should be awarded 
to the individual offender. In the long-drawn process of social readjustment, 
the mere absence of a reconviction is not always identical with success. 
Prospects of a lasting improvement sometimes involve a high risk of a 
relapse. The court may feel justified in making the experiment of assigning 
an offender to a probation officer who is expected to exert a personal 
influence on the particular probationer, or it may commit the offender to an 
institution where new treatment methods are being tried. The court must 
come to a decision even if the offender has a high failure score on all admis- 
sible modes of treatment. In the ultimate decision no mathematical formula 
can replace the personal responsibility of the sentencing court. 

Neither the present authors nor any other ardent worker in this fleld would 
contest these inherent limitations of crime prediction. However, the sheer 
weight of the rigid concentration on objective data and of the final expression 
of the results in a mathematical formula can induce the student of criminology 
to identify the selection of appropriate treatment with the classification into 
specific risk groups. A recognition of this danger should not lead to the 
indignant rejection of a further step in the direction of an over-rationalisation 
of human relationships, but to an extension of research into the personal 
Judgments which support individual decisfons. Thus the balance would be 
restored between an objective classification into risk groups and the divers 
considerations which lead to the decision determining the fate of an individual 
offender. 

Mannheim and Wilkins’ book is not, and is not {intended to be, a manual 
for sentencing courts, but an accurate report of an intricate piece of research, 
an indispensable foundation for any further endeavour to apply not only 
statistical methods, but also the underlying philosophy of statistics, to the 
study of human behaviour. 

M. Growuvr. 


New ZeaLAND: THE DEVELOPMENT OF ITs Laws AND CONSTITUTION. 
Under the general editorship of J. L. Rosson, LL.M., PH.D. 
[London: Stevens & Sons, Ltd. 1954. xix and 884 pp. 
£2 10s. net. | 


Tris volume is an excellent addition to the most valuable series of treatises 
on the laws of the British Commonwealth which Professor Keeton launched 
some years ago. Mr. J. L. Robson, an Assistant Secretary at the Department 
of Justice, Wellington, has not only acted as general editor for the volume; 
he has also written most of it himself. He has, however, had the valuable 
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assistance of two other civil servants, Mr. Bain and Mr. Haughey; and of 
two teachers of law and political science, Professor Campbell and Mr. Scott. 

Of all the British-settled members of the British Commonwealth of Nations 
New Zealand is closest in outlook, tradition and institutions to the mother 
country, though farthest in physical distance. It is closer even than Australia, 
largely because the latter has a Federal system. Nobody who has lived under 
both unitary and Federal systems can fail to be impressed by the deep 
effects of the constitutional structure on the role of the courts and the place 
of law in the body politic. 

New Zealand, like Canada, and unlike Australia and South Africa, does 
not have a Constitution enacted by an independent New Zealand Constituent 
Assembly, but has a Constitution Act, originally enacted in 1852 by the 
British Parliament. The constitutional significance of this Act has, of course, 
altered radically, as New Zealand has grown from the status of a relatively 
autonomous colony to a full and independent Dominion within the British 
Commonwealth of Nations. But the’ basic constitutional statute is still the 
same. The introductory chapter by Mr. Robson and Mr. Scott traces the 
development up to the present. One by one the constitutional limitations 
and reservations have disappeared, so that the New Zealand Legislature 
and Government developed correspondingly into fully independent organs. 
The only major constitutional change enacted by an independent New Zealand 
has been the abolition of the Legislative Council. In 1947 the United 
Kingdom Parliament, in accordance with a request following a New Zealand 
Act, gave the New Zealand Parliament formal power to alter, suspend or 
repeal all or any of the provisions of the Constitution Act. Another move 
towards greater legal independence has been the introduction of a New 
Zealand citizenship similar to the changes that took place in the other 
members of the Commonwealth, including the United Kingdom itself. All 
this has hardly affected the closeness of the links between New Zealand and 
the mother country. 

Broadly speaking it remains true that in all fields of the traditional 
common law New Zealand still closely follows the English model. ‘This is 
underlined by the fact that the New Zealand courts in matters of common 
law still consider themselves bound to follow the decisions of the superior 
courts of the United Kingdom. The affinity is closest in tort and contract. 
Indeed, two famous textbooks on these two old common law subjects have 
been written by the late Sir John Salmond, sometime a judge of the Supreme 
Court of New Zealand, and one of the outstanding figures in the legal 
history of the British Commonwealth. In the field of real property New 
Zealand, like Australia and Canada, has departed from the English tradition 
by introducing the Torrens system of land transfer. In the field of the 
common law New Zealand generally follows reforms of the English law. 
A recent example is the Crown Proceedings Act, 1950, which is modelled 
upon the English Act of 1947. In the field of criminal law, too, New Zealand 
still follows close in the English tradition. It has, however, like Canada, 
codified most of its criminal law in the Criminal Code Act, 1898. As regards 
the interpretation of general principles ef criminal liability, however, Professor 
Campbell is of the opinion that New Zealand has not notably contributed 
to its development. 

Like other Dominions, New Zealand has shown the greatest degree of 
independence and autonomous development in more modern branches of the 
law, ie., in the field of public rather than private law. For decades New 
Zealand’s social legislation has served as a model to many countries all over 
the world, at least to all those—and it is a great majority—that have accepted 
the philosophy of the Social Welfare State. In 1872 the first comprehensive 
measure dealing with public health was passed. In 1877 the principle of, 
free secular and compulsory education was introduced. In 1898 New Zealand 
passed pioneer legislation, introducing an old age pension scheme. 

The extraordinary dependence of New Zealand on its agriculture, and in 
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particular on fts meat and dairy farming industries, led from the First World 
War onwards to extensive marketing legislation and marketing organisation. 
New Zealand is very close to Australia, and different from any other country, 
in the legal structure of its law of labour and industrial relations. Both 
countries have a comprehensive conciliation and arbitration system, culminating 
in a Court of Arbitration, which is in effect a legislative body, though it 
makes law in the form of awards. The New Zealand court, like the 
Australian court, is a court of three judges, which makes compulsory awards 
extending to and binding every trade union, industrial union, industrial 
association or employer connected with or engaged in the industry to which 
the award applies, within the industrial district to which the award relates. 
In this both Australia and New Zealand differ radically from England, 
where the role of the State and of the courts in the regulation of labour 
conditions is far more restricted, and the role of autonomous bargaining 
correspondingly stronger. As in Australia, it has proved difficult in New 
Zealand to make the theoretical prohibition of strikes after a binding award 
by the Arbitration Court effective. 

In the Commercial Trusts Act, 1910, New Zealand had an interesting 
piece of anti-monopoly legislation, somewhat modelled upon the American 
Sherman Act. The effectiveness of this Act was probably destroyed for good 
in the celebrated case of The King v. Crown Milling Co., Ltd., which went 
to the Privy Council in 1927.1 The question at issue was whether a company 
formed for the purpose of acting as sole selling agent, on a commission basis, 
for mill owners, with a partial monopoly of the supply of flour and control 
over prices of flour in part of New Zealand, offended against the Act. The 
New Zealand courts were deeply divided on the issue of the “ public interest.” 
The Privy Council sided with those who held this part monopoly not to be 
against the public interest. The decision is famous above all for a much 
debated exercise in judicial self-deception: “It is not for this tribunal, nor 
for any tribunal, to adjudicate as between conflicting theories of political 
economy” (per Lord Finlay). Having delivered itself of this opinion the 
Privy Council proceeded to take sides in a conflict of political and economic 
theory, by holding that it was for the prosecution to establish in each 
particular case whether a monopoly was contrary to the public interest and 
that the Crown had not discharged the burden of proof in this case, 

Mr. Robson and his collaborators are to be congratulated on a most 
valuable and lucidly written treatise on the law of a small but highly 
civilised and progressive member of the Commonwealth. 

W. FRIEDMANN. 


Law AND PoLrrmcs IN THE WorLD Commouniry. Edited by G. A. 
Liesxy. [Berkeley: University of California Press; London: 
Cambridge University Press. 1954. xx and 878 pp. 45s.] 


Trs volume of essays is intended as a tribute to Kelsen, who is described by 
Dr. Hambro as “probably [having] done more to encourage clear thinking 
in the international law profession than any other writer in this generation ” 
(p. 245), and his pure theory of law “ which provides a method of determining 
the content of positive international law, of testing its validity, and of defining 
the area of its operation. [It is] a theory of positive law, not a speculation 
of the just law” (p. xiii). The tone of the essays is set by this concept which 
looks upon law’as a science unaffected by attendant reasons, values, and the 
like. 

Perhaps not all the contributors to the volume are Kelsenians, but all have 
attempted to see specific problems of international law against the background 
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of the pure theory, while some of them have allowed their participation in 
“ Festschrift” for the founder of the Viennese school to frame their commen 
in the involved form often attached to Kelsen’s own writings. Profess 
Scelle, discussing “Some Reflections on Juridical Personality in Internation 
Law,” comments that “The same technique which makes of the legal order 

a state a normative order superior to all internal orders, is roughly hewn in t 
international oecumenical society and by a series of federative stages, 

successive normative stratifications results in a supreme normative order 

which alone one would think of applying the qualification of sovereignty. . 

The legal technique is one in the indefinite pluralism of collectivities” (p. 5t 
The use of Kelsenian language in an unnecessary manner is perhaps cleare 
in Professor Kunys study of “The Geneva Conventions of 1949.” Profess 
Kunz states that at the time of writing his paper, 1951, the only analysis 
English of these Conventions was Miss Gutteridge’s article in the 1949 Briti 
Yearbook of International Law. This is to do Miss Gutteridge an injustice 
for she also published an analysis of the “Civilians Convention” in the 19. 
Yearbook of World Affairs. In his essay Professor Kunz virtually “ou 
Kelsens ” Kelsen. Whenever he wishes to refer to a rule or an article of t 
Geneva Conventions he talks of “norms”: “The fact that women are now 
' days enrolled in the armed forces is reflected in norms generally mentioni 
women” (p. 296). 

Two or three of the contributions deal with aspects of the United Natior 
but before looking at them it is as well to draw attention to some 
Professor Wright's comments on “ Law and Politics in the World Community 
He reminds us that no society can exist without both a system of law and 
system of politics, and that social stability depends upon the relationsh 
between the two. “ What is needed is a balance between law and politics 
the world. Law must be corrected and kept up to date by politics ar 
politics must be regulated by law” (p. 18). With this in mind one can cor 
pare Professor Kagleton’s paper on “The United Nations: A Legal Order! 
with Professor Morgenthau’s “ Political Limitations of the United Nations 
The former is concerned with the lack of a legal sense in the Charter whi 
is based on “sovereign equality not on law” (p. 186)—but sovereign equali 
has no meaning outside of legal thought. He deplores the political nature 
the decisions made by the United Nations, but this is to ignore the fact th 
the World Court has described the United Nations as a political body maki: 
political decisions for political reasons. Professor Morgenthau, on the oth 
hand, contends that there is too much tendency today to “look at the leg 
provisions of the Charter and the institutions derived from them as thou; 
they were self-sufficient entities which receive their political meaning ar 
their ability to perform political functions from their own literal conte: 
without reference to the political environment within and with regard 
which they are supposed to operate” (p. 143). He also suggests that tl 
history of the League of Nations would have been no different had the Unit 
States became a member, for he considers that American policy would ha’ 
been just the same from 1919 to 1989, and that those who blame the Unit 
States and its non-membership for the failure of the League are mere 
seeking an alibi for thelr own shortcomings (p. 149). 

Of the other articles on the United Nations it is sufficient to mention th 
Mr. Starke considers that the present enthusiasm for regionalism is based le 
on a true appreciation of the needs of the moment than on a desire to follo 
current fashion (p. 115). Professor Verdross examines the extent to whii 
general international law has survived the establishment of the Unit 
Nations. At the present time, when there is s0 much discussion on Chart: 
revision, it is interesting to see his suggestion that the Charter, and especial 
Article 27, paragraph 8, the veto article, might be amended other than | 
the processes established by the Charter, but by way of desuetude (p. 161 
Unfortunately he gives no indication how this would ensue, for this | 
considers beyond the scope of his paper. 


Among the remaining papers is one of an historical character by Professor 
Nussbaum. His study of “ Forms and Observances of Treaties in the Middle 
Ages and the Early Sixteenth Century” is full of interesting curiosa on the 
oaths which during those years were taken as evidence of the solemnity and 
binding character of treaties. In direct contrast is Professor Oliver’s 
“Thoughts on Two Recent Events Affecting the Function of Law in the 
International Community.” Despite the title, there is no similarity to Sir 
Hersch Lauterpacht’s famous book. Instead, the learned author has appeared 
to use Kelsen as the rod with which to beat George Kennan and his views on 
American diplomacy. 

In his paper on “ What is Positive International Law?” Professor Guggen- 
heim condemns sociological jurisprudence which “reduces the meaning of a 
legal obligation to the statement that in the consideration of certain human 
behaviour—contradictory to the will of those wielding power—the one or the 
other consequence will probably follow.... To disregard the qualification 
presented by the normative theory of such a behaviour as an illegal act, leads 
necessarily to the identification of the validity of the law with the efficacy 
of the commands given by the ruler. In this way, however, the specific 
meaning of the Jaw is abandoned” (p. 26). At the end of his paper he 
concludes that “positive international law is by necessity secularised, 
religiously neutral law, in view of the manifold religious and ethical legal 
communities which constitute the society of nations. All attempts to dissolve 
its secular character and to replace it with a legal order conforming to a fized 
religious ideal are therefore directed against the stability of the valid and 
effective legal order” (p. 80). 

Professor Lauterpacht’s essay contemplates “Rules of Warfare in an 
Undeclared War,” but “while the principle here advanced—the principle of 
the invalidity of title acquired by the belligerent waging an unlawful war— 
seems consistent with and prompted by cogent legal considerations, it has not 
become part of the practice of courts [even less has it become part of the 
practice of States]. To that extent the reader must be warned that what 
is here represented as a correct principle of law is so, at present, substantially 
de lege ferenda only” (p. 107). For this reason, there is no need to examine 
in detail the contentions brought forward to show that, even, or especially, 
in war “an unlawful act ought not to become a source of benefit and title to 
the wrongdoer” (p. 118). It suffices to agree with the former Whewell 
Professor that “the phenomenon of war does not fully admit of treatment in 
accordance with canons of legal logic. [Even if it were true to say that it 
has been] banished as a legal institution, it remains an event calling for 
legal regulation for the sake of humanity, of the dignity of man, and of 
safeguarding the possibility of some measure of reconciliation between the 
belligerents after the war” (p. 118). 

In a review it is difficult to do more than notice the most significant 
papers in a symposium. Others can merely be named. Thus, in this ‘collection 
Professor Tucker has considered “The Principle of Effectiveness in Inter- 
national Law”; Professor Gross “States as Organs of International Law and 
the Problem of Autointerpretation”; Professor Hula “International Law and 
the Protection of Human Rights”; Pfofessor Brandweiner “The International 
Status of Austria”; and Dr, Freeman “The Political Powers of the OAS 
Council.” All the papers in the collection have something of interest to say, 
although at times it is difficult to see the exact relationship between the paper 
and Kelsen, while the language and style are often somewhat abstruse. From 
the purely formal point of view, the absence of an index is to be regretted 
Further, the printing of the footnotes to all the papers at the end of the 
volume without any indication of the essay to which the references relate, 
other than the breaking of the continuity by the mere name of the contributor, 
but with no indication of the title of his paper, hardly contributes to the 
usefulness of the volume. 


L. C. GREEN. 
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Tue Unrveksrry Tracuine or Socran Scrences: Law. Report 
prepared by CHARLES EISENMANN, Professor at the University 
of Paris, for the International Committee of Comparative Law. 
JUNESCO; translated from the French. 188 pp. 6s.] 


UNESCO has already published a series of national reports on the teaching 
of the Social Sciences, and in (1955) 18 M.L.R. at p. 585 we reviewed the 
report on the United Kingdom. These national reports have provided material 
for @ series of general reports, and the booklet now under review is the report 
on the University teaching of Law. The material has been provided by 
rapporteurs from Egypt, the United States, France, the United Kingdom, 
India, Mexico, Sweden, Jugoslavie, the German Federal Republic, Belgium 
and Lebanon, under the direction of the International Committee of Com- 
parative Law, and the editorial work has been in the hands of Professor 
Charles Eisenmann assisted by Professor John N. Hazard. Appendix I 
contains the conclusions of the Symposium on the Teaching of Law held at 
Cambridge in July, 1952. 


The first part of the book comprises a general discussion of the aims of 
legal education. The main choice is between purely practical or professional 
ends, and a combination of these with theoretical or scientific purposes. A 
third choice is possible, viz., purely theoretical or scientific ends, but this 
may be ruled out as not meeting the needs of the bulk of law students. 
Practical law teaching will emphasise the importance of legal reasoning, 
though it may pursue the comparative method to a limited extent and even 
include a study of Roman Law. The scientific teaching of law is not content 
with the factual analysis of a legal system: it wants to enunciate legal dogma, 
to understand what the law is in itself. Ideally it would embrace all legal 
systems in all times and all places, although actually it must curb its 
ambitions. The practical approach to the study of law tends to emphasise 
the application of law in cases, while the scientific approach emphasises the 
problems of legislation. The legal scientist sees law as part of a wider 
social reality: his work will tend to be comparative and critical. The 
question is, which approach corresponds better to the idea of higher or 
University education? Professor Eisenmann comes down unhesitatingly on the 
side of “scientific” teaching, blended (as we have seen it must be) with 
some professional technique. “Teaching for purely practical purposes,” he 
says at p. 56, “is not university teaching in the true sense.” Purely practical 
teaching in law would, indeed, have less intellectual value than instruction 
in the techniques of applied science without any pure science or theory, for 
the laws of a given country at a given time, considered from this narrow 
standpoint, appear “artificial, purely contingent, arbitrary, and unrooted in 
reality.” The distinction between methods of study is more important than 
that between the subjects studied. 

` The second part of the book describes the way in which the main problems 
of organising a system of legal studies are tackled—“ solved ” is perhaps too 
strong a word—in each of the countrieg surveyed. The “institutional frame- 
work” comes first, covering the various types of Institution for advanced 
legal training, the teaching staff and the conditions for admission. Then come 
teaching and studies, under which are considered the social function of faculties 
or schools of law, the principal cycles of studies provided, teaching methods, 
and the examination system. i 

The most valuable section is that on teaching methods. The first classi- 
fication gives the active or bilateral method, the passive or unilateral method, 
and a combination of these. India is the only one of the countries surveyed 
which uses the purely passive method. (Something might perhaps have been 
said here about the Indian habit of learning by heart.) In most of the 
other countries, except for the tutorlal system at Oxford and Cambridge and 
the American case method, the lecture system predominates. The next 
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distinction is that between systematic and empirical presentation. The often- 
misunderstood American case method is empirical, while the other countries 
—even English law schools when they think they are using the case method— 
employ the systematic method. The two classifications are not identical. Thus 
Polonius may choose for his method of instruction the active-systematic, the 
active-empirical, the passive-systematic or the passive-empirical. 

The main topics concerning examinations are: how far should they be 
written or oral, and how far should the questions be abstract or concrete? 
In most Universities examinations are exclusively or predominantly written, 
but in Jugoslavia and Mexico they are purely oral. <A balance between 
concrete and theoretical questions seems to be both usual and desirable. In 
the United States, however, an examination is sometimes merely a method 
of grading candidates who are already assumed to be qualified to pass. In 
such examinations the candidate may be asked which of several solutions given 
is the correct one. It would be instructive to find out how the average 
chimpanzee would fare in a question like this. 

As we said in our review of the UNESCO booklet on The Teaching of 
the Social Sciences in the United Kingdom, “the difficulty inherent in the 
attempt to combine generalisation with selected detailed information, derived 
from a number of disparate sources, has on the whole been surmounted.” 
A few queries may, however, be permitted. There is no educational theory 
behind the rise in the average age of admission to British law schools (p. 83): 
this is merely the effect of national service. One may question the inclusion 
of British University law schools among those which aim solely at preparing 
for the legal professions (p. 86). The fact that a degree in law is not 
required for entry into the British civil service is surely a different matter. 
The Oxford »B.c.L. is described as “without examination” (p. 92). It is said 
that no courses on foreign Jaw are given in the training provided for English 
barristers (p. 99); but what about Hindu, Mohammedan and Roman-Dutch 
law? To say that British law students are “required” to read a number of 
books on different subjects is misleading (p. 118). Certain books are usually 
“recommended” from which the student may select some as a basis for his 
private reading, though without being confined to books on that list. We 
should, indeed, have welcomed some account of students’ law books, in 
addition to the American case-and-materials books which are discussed. 
Professor Eisenmann might have explained, for example, those underlined 
mimeographed lecture notes sold in the Rue Soufflot, and told us whether 
this French custom is followed in other civil law countries. 

Some doubtful statements about the teaching of law in this country may 
be due to the fact that the English provincial or civic Universities were not 
represented among the British rapporteurs. To say that higher degrees for 
foreign graduates exist only at Cambridge and London (p. 91 n.) is not 
true, unless “foreign graduates” has some esoteric meaning. Under the 
heading “Second Cycle” at p. 92, the unm, at the English provincial 
Universities is omitted. The Law Society’s School of Law is mentioned on 
the same page in connection with the one-year period of study for intending 
solicitors, but the Approved Law Sghools in the provinces are overlooked. 
The account of courses on Comparative Law at pp. 92-100 is not now up 
to date. In any case, a fair amount of comparative law has been taught 
for some time under other headings. As regards “Chairs” of Comparative 
Law, too much should not be made of titles, for how many Chairs of Contract, 
Tort, Property, Equity, Legal History or Criminal Law are there in this 
country? ‘There is at least a faint recognition (at p. 118) that the non- 
residential English Universities have a kind of tutorial system, which in 
fact they have been developing over the past quarter of a century. Their 
tutorial classes may average six to eight pupils, but the members of such a 
group may stimulate each other’s minds, whereas the Oxford and Cambridge 
system is wasteful and depressing if the pupils, who come singly or in pairs, 
are not good scholars. One consequence of the less highly developed tutorial 
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system at our non-residential Universities is that the lectures tend to be less 
formal, and may include questions and discussions. Belfast is not alone in 
this (cf. p. 118 n.). 

O. Hoop PHrm.res. 


Emmet on Trruz. Fourteenth edition by J. GILCHRIST SMITH. 
Volume I. [London: The Solicitors Law Stationery Society. 
1955. xcix and 686 pp. £4 net.] 


Te criticism of this volume presents two difficulties, one generally applicable 
to works of this kind, and one peculiar to the work under review. The 
first arises from the fact that I, at at any rate, have had to base my 
assessment of the book on a reading of it, while it is in fact designed not to 
be read, but to be referred to. Features which make it somewhat indigestible 
as reading matter, for example, a good deal of repetition and constant cross- 
referencing, are actually merits from the point of view of the practitioner who 
has occasion to consult it. The second arises from the fact that this is the 
first of two volumes; many questions of interest and difficulty to the con- 
veyancer are therefore necessarily absent altogether from this volume, and 
many others are touched on in passing, the reader being referred to the 
second volume for a further discussion. It may reasonably be asked whether 
the publication of a work of this kind in two volumes separated by a sub- 
stantial interval of time is not a drawback from the point of view of the user 
as well as the reviewer, and whether it might not have been better to withhold 
the issue of the new edition until both volumes were ready. 

Subject to the. natural hesitation induced by what is said above, the 
judgment on the new edition must be a favourable one. It is clear and full 
and well arranged; where the impression on the mind is less distinct than 
elsewhere, for example, in the treatment of mistake, and of conditions dealing 
with error or misstatement in the particulars, the fault lies rather in the sub- 
ject-matter and the relevant authorities than in the editor’s treatment. There is 
a satisfactory generous measure of reference to periodical literature, though 
this might perhaps even yet be increased; for instance, the excellent treatment 
of the transitional provisions as to land held in undivided shares (pp. 868-874) 
might be supplemented by a reference to Mr. Woodhouse’s articles in The 
Conveyancer (0.8.), Vol. 18. Other sections of this volume which deserve 
special commendation are: the emphasis laid on searches and inquiries before 
contract, at the beginning of the book (would that some means were available 
for bringing this to the notice of the lay client); the whole of Chapter 12 on 
Parties, which contains an immense mass of well digested and arranged 
learning; the full and careful treatment of the principles governing the 
implied grant and reservation of easements (pp. 461-469), with its clear and 
detailed analysis of the relation between the rule in Wheeldon v. Burrows 
and section 62 of the Law of Property Act; and the sections on restrictive 
covenants (pp. 508-581) and the Yorkghire Deeds Registries (pp. 81-586). 
Apropos of the last, the editor says, quite correctly, that the only result of 
making land charges registrable in the Ridings Registries has been to necessi- 
tate two searches instead of one, but he does not explain why. 

Case references are inserted in the body of the text and not relegated to 
footnotes; whatever the pros and cons in relation to this matter may be in 
general, I am convinced that the practice adopted is right for this book. 

In comparison, the passages giving rise to doubt or criticism are fewer and 
of less magnitude. Some of these are discussed below, but it is fair to say 
that in several instances what is here ventilated is not so much criticism or 
disagreement, as further reflection or questioning aroused by passages in 
themselves quite unexceptionable. The editor clearly attaches importance 
to Hunt v. Luck (pp. 81, 202-208); and no doubt rightly, in view of the 
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evolving status of the licence as an unregistrable equity (some reference to 
the mass of recent periodical literature here would not be amiss), not to 
mention the recent reference to the case by Danckwerts J. in Goody v. Baring 
[1956] 2 All E.R. 11. But should this decision ever be cited now without a 
qualifying reference to section 199 of the Law of Property Act, having regard 
to the fact that the form of latent equity most likely to emerge, if inquiries 
are made of the occupants of the premises contracted to be sold, namely, an 
agreement for a lease, is a registrable land charge? In the absence of more 
evidence than I am aware of, I cannot agree that a purchaser’s right to 
reinstatement under the Fires Prevention (Metropolis) Act, 1774, is unreliable 
(p. 88). To speak of “making time of the essence” by notice (p. 107), though 
convenient and sometimes harmless, is inaccurate, and, especially since the 
judgment in Smith v. Hamilton [1951] Ch. 174, such a form of words should 
be avoided. The phrase “trustees purporting to convey” (p. 140), in the 
context of the Settled Land Act, is surely wrong. In their capacity as 
trustees of the settlement, that is exactly what they never do, except perhaps 
under section 36; if and when they do convey, it is by virtue of being statu- 
tory owners or special representatives. The passages on options to purchase 
in relation to the rule against perpetuities (pp. 75-76), and on the position of 
a purchaser seeking to rescind, on the ground of innocent misrepresentation, 
after conveyance (p. 82) are both unduly condensed. ‘To deal only with the 
second, the problem is surely both too important and too difficult to be 
dismissed with that most unsatisfactory of devices, “but see the contrary 
view expressed by Denning L.J. in Sole v. Butcher.” Admittedly the 
problem is an intractable one, and the view that the observations in question 
were obiter so far as innocent misrepresentation is concerned (if that is, 
indeed, the view adumbrated in the passage I have quoted) is at least tenable, 
but I would submit that the practitioner is entitled to rather more by way of 
guidance. 

The editor brings out clearly on p. 878 the irreconcilability of Re Cugny 
and Re Bridgett and Hayes’ Contract (incidentally there might well be a 
cross-reference to this passage from the other less satisfactory discussion on 
p. 181, where the point arises out of one of the specimen abstracts in the 
Law of Property Act, Schedule VI), and draws the rather natural conclusion 
that each must govern its own facts. These are, however, further difficulties; 
where the trustees of the settlement have taken a conveyance under section 86 
of the Settled Land Act, is the land still “settled land” and are they still 
“the trustees of the settlement” ? If no, why not? And if so, should there, 
for example, be a deed of declaration under section 85 when a new trustee is 
appointed? Perhaps we shall have the views of the editor on this in volume 2. 
Another settled land point, on which it would be interesting to have the 
editor’s views, arises out of the proviso to section 110 (2) relating to the first 
post-1925 vesting instrument executed to give effect to a pre-1926 settlement. 
This is going to become increasingly important now that a post-1925 document 
can be a root of title under an open contract. The present volume contains 
on p. 137 the general rule about not going behind the root of title, and on 
pp. 140-141 the text of the proviso, but does not relate the two. In case of 
conflict, which prevails? To take an example, which may seem extreme but 
which has actually arisen in practice, suppose the root of title is a vesting 
deed dated January 1, 1926; the inference that this is a document within the 
proviso is inescapable, but can the purchaser insist on being satisfied as to the 
points on which, under the proviso, he is bound to satisfy himself, seeing 
that any requisition directed thereto must necessarily go to the earlier title? 

The editor says, rightly, that the effect of the A.E.A. superimposed upon 
sections 5 and 6 of the Mortmain and Charitable Uses Act, 1891, is that land 
devised to a charity remains vested in the personal representatives of the 
testator until they assent in favour of the official trustee (p. 268). But even 
so, we are not out of the wood yet, and it is not a safe assumption that 
compulsory vesting can be substituted for automatic vesting as a mere change 
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of machinery without material consequences. What happens if the assent is 
in fact made in favour of the charity trustees and not of the official trustee? 
And is it not all rather silly anyway, since the sole purpose of section 6 is to 
promote a sale, while the only occasion on which the mistake is likely to be 
discovered is when the charity trustees want to sell, whereupon the purchaser, 
if wide awake, will object to their title? Not to mention the fact that, even 
if the correct drill had been gone through, the conduct of the sale would 
have been in the hands of the charity trustees (subject to any orders from 
the Charity Commissioners), and the conveyance would have been executed by 
them in the name of the official trustee (S.L.A., s. 29 (5)). If I seem to 
labour this point, it is because the Nathan Committee recommended the vesting 
of all charity land in the official trustee, but did not seem to be clear whether 
they were proposing automatic vesting or compulsory vesting, still less to 
have any inkling of the practical consequences of either. But we begin to 
stray from the purpose of this review, except that it is a sign of a good book 
on conveyancing that it prompts such questions, and the desire to learn what 
the author thinks about them. 

To conclude with a note on two important, if ancillary matters, the text 
and the index. The printing and proof-reading seem admirable; even so I 
have discovered two textual errors—“ remission” on p. 121 should presumably 
read “rescission,” and 1904 is a misprint for 1940 on p. 498. The index looks 
full and good, but broke down once or twice under trial; for example, the 
question, discussed earlier, about the relation between Re Bridgett and H ayes’ 
Contract and Re Ougny, which in one form or another crops up several times 
in this volume, is not traceable under any entry under which I would have 
expected to find it; neither “personal representatives” nor “trustees of the 
settlement” yields a clue to the passages referred to, 

If the second volume is up to the standard of the first, Emmet is secure 
of a place on the shelves and desks of practitioners for a long time to come. 


Denis Browne 


Curry on Contracts, Twenty-first Edition. Volume 1: General 
Principles. Edited by KENNETH SCOTT, m.a., and Bryan 
CLAUSON, M.A. With Supplement to September 1, 1955. By 
Barry Cueptow. Volume 2: Specific Contracts. Edited by 
PETER ALLSOP, M.A., BARRY CHEDLOW, BRYAN CLAUSON, M.A., 
Raout P. Courmvaux, C. GRUNFELD, M.A., LL.B., R. A. 
MAcCCRINDLE, LL.B., Curve M. SCHMITTHOFF, LL.M., LL.D., ° 
D. A. L. SMOUT, M.A., LL.B., LL.M. With Supplement to 
September 1, 1955. By Barry CHEDLOW. [London: Sweet & 
Maxwell, Ltd. 1955. Volume 1: clxiv and 886 pp. Volume 2: 
exxxl and 744 pp. £7 15s. net.] 


Carrry’s MERCANTILE Contracts. Edited by Barry CHEDLOW. 
[London: Sweet & Maxwell, Ltd. 1955. lx and 678 pp. 
£2 15s. net.] 


Tim appearance of this new edition of Chitty, beautifully printed and bound, 
and divided into two separate volumes of more convenient size, will be 
generally welcomed as an attempt to preserve the usefulness of a work 
declining to the status of an anclent monument. The editors’ claim to have 
“carried a stage further” the reform of this work into a modern law book 
should be read, not as a modest appraisal of their achievement, but as a 
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statement of editorial policy. Adhering to this policy, they have left intact 
the order of arrangement which distributes the discussion of mistake over no 
less than five different chapters, which deals of exception clauses in the 
chapter on Excuses for Non-Performance, although these clauses are 
considered almost entirely as raising questions of construction, which are the 
subject of an earlier chapter. 

The possibility of attacking these cl@fises on the ground of lack of assent 
is touched on very briefly, there is no mention of the “ticket cases,” of 
Chapelton v. Barry U. D. C. or of Oley v. Marlborough Court Hotel. Nor is 
there any explanation of the several other methods which have been used 
to defeat these clauses, as in Couchman v. Hill, Alexander v. Railway Execu- 
tive, Smeaton Hanscomb v. Sassoon. There is again-:no indication of the 
problems of general significance in cases involving sales of goods, such as 
Wallis v. Pratt, Andrews v. Singer, or contracts of affreightment, such as 
Glynn v. Margetson. It is true that some of these decisions are discussed in 
Volume 2, especially in the chapters on Carriage by Land and Air and on 
Bailments. But the fact that the theory of the “fundamental breach” has 
been noted in the chapter on Carriage is no excuse for failing to explain it in 
the statefment of general principles; it rather aggravates the fault, since it 
reveals absence of editorial control and co-ordination, which is underlined by 
describing as “exception clauses” in Volume 1 what are referred to as 
“exemptive clauses” in Volume 2, and, indeed, by the general failure to 
provide cross-references between the two volumes. 

Exemption clauses account for a large proportion of litigation on contracts 
and the failure to give clear and reasonably complete guidance to the available 
authorities is, therefore, a serious defect in a work intended for practice. 
Most other developments in the law of contract have been noted accurately, 
with judicious use of references to periodical literature. But there are 
occasional lapses of judgment, such as the attempt to dispose of the Pyrene 
case in a note on Les Affréteurs Réunis v. Walford. 

The contents of Volume 2 have been changed extensively. It might be 
objected that Volume 1 would have been the proper place for the chapter 
on the Conflict of Laws, and also that agency, bailments and negotiable 
instruments cannot be correctly classified as specific contracts. But these are 
merely theoretical objections. For the practitioner it may be more important 
to know that he is offered no more than an outline of the subjects covered in 
this volume. It is significant that Dr. Schmitthoff's chapter on the Conflict 
of Laws is almost identical with the appropriate chapter of his textbook; it 
is even more significant that the publishers have brought out this volume, 
without the chapters on Lotteries, Marriage Contracts and Conflict of Laws, 
as a textbook for students under the title of Mercantile Contracts. As a 
book for students it can be recommended, but practitioners may find more 
help in works devoted to more detailed treatment of the topics comprised 
in Volume 2. There are considerable differences, in style and quality, in 
the thirteen chapters which compose this volume, which is not surprising, as 
they have been edited by eight different contributors, working, it would seem, 
in splendid isolation. 

The conception of a book on the Law of Contract, divided into gencral 
principles and their application to specific contracts, may have been prema- 
ture in 1826, the year when Chitty on Contracts first appeared. But it 
provided a wonderful opportunity to demonstrate the unifying tendencies 
which, since that time, have been at work in the field of contract as in relation 
to the whole of English law. The fact that this opportunity has not been 
taken must add a note of disappointment to the gratitude of the profession 
which the editors have earned by the work they have put into the preparation 
of this edition. 


J. UNGER. 
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OUTLINES OF INDUSTRIAL Law. By W. MANSFIELD COOPER, LL.M., 
of Gray’s Inn, Barrister-at-Law. Professor of Industrial and 
Commercial Law in the University of Manchester. Second 
Edition. [London: Butterworth & Co. (Publishers), Ltd. 
1954. lxi and 878 and (index) 21 pp. 80s. net.] 

oon 

Tre second edition of this work displays even more clearly than the first the 

qualities which mark a successful textbook—accuracy, clarity and readability. 

It is to be hoped that the learned author’s removal to the dignified labours of 

a vice-chancellor will not delay the publication of the next edition for too 

long, for in this rapidly developing branch of the law there can be no doubt 

that it will soon be needed. This is all the more so because for some unfor- 
tunate reason the author was unable to incorporate the provisions of the 

Mines and Quarries Act, 1954, with the result that the relevant pages have a 

somewhat dated look. In the task of revision attention might also be paid 

to the account of the High Trees case on pp. 81-82 in order to make plain 
not only precisely what is ratio decidendi and what obiter dictum, but also 
the meaning of the phrase (twice repeated) that the decision does not create 
any new cause of action. In our experience students are very ready to repeat 
this phrase but very slow to grasp its meaning. Perhaps the most difficult 
parts of the book are those in which pure statute law on such topics as shops 
and wages is being expounded. It is not easy to read these pages with 
undeviating attention and perhaps more might be done to help the reader in 
the way of italic sub-headings and numbered paragraphs. There is also 
perhaps rather too much about the early history of the Factory Acts in 

Chapter 6, interesting though these pages are and helpful as it always is to 

have an account of the social and economic background to legislation. (There 

is, in fact, a particularly good brief account of the background to the Work- 
men’s Compensation Acts.) But the comparative insignificance of these 
criticisms will already have indicated just how good a book this is. 


R. E. Y. Heuston. 


A MANUAL or THE Law oF ReaL Property. By R. E. MEGARRY, 
M.A., LL.B. Of Lincoln’s Inn, Barrister-at-Law. Second 
Edition. [London: Stevens & Sons, Ltd. 1955. lii and 
646 pp. 87s. 6d. net.] 


Mr. Mecarny’s courage has failed him. He has submitted to those pundits 
for whom scholarship, even in a book for beginners, does not exist unless it 
be manifestly seen to exist. And so the plague of footnote and reference has 
been allowed to spread. The Table of Cases has expanded itself five-fold, 
though how many of its contents can be read with profit by one who has 
not already a sound working knowledge of land law and conveyancing is 
another matter. Let us hope that his readers will accept the author’s pre- 
fatorial advice to leave the footnotes severely alone. But in the meantime 
the results of the new policy are all too evident—though one must give due 
credit to the publishers for their choice of a clumsy, undersized paper. Gone 
are the firm, clean, attractive lines of youth; in their place is a stodgy, pasty, 
corpulence which will surely repel those with a taste for books as books 
as well as those beginners to whom brevity is a source of hope. 

A pity. And it would be a tragedy if the beginner allows his judgment 
to be over-influenced by external appearances. For Megarry has won for 
itself a high place in the student literature of land law, and the new edition, 
despite its ill-favoured looks, is even better than its predecessor. The original 
arrangement has been retained—and for this arrangement I am unrepentant 


Jory 1956 REVIEWS 458 


in my dislike—but the treatment of specific topics preserves a balance between 
principle and detail which is just right for the average student, and the whole 
exposition is graced by that lucidity of expression which one has come to 
associate with all the author’s writings. Most of the minor infelicities of the 
first edition have been deftly removed, though why the author’s vividly 
phrased “Wait and See Rule” has been replaced by the vague, anaemic 
“Timely Vesting Rule” of p. 125 poss a problem. The pundits again? 
Surely here was no infelicity. 

By far the greatest improvement will be found in the author’s treatment 
of’ statutory developments such as the Rent Acts, the Leasehold Repairs Act, 
and the legislation relating to agriculture, business premises (from 1927 to 
1954) and planning. Perhaps still more might have been included so as to 
make clearer the polieies of the Repairs Act of 1988 and of the improvements 
sections of the 1927 Act. But with these reservations, it can be said without 
hesitation that on these topics, and especially on the Rent Acts and the 
Plenning Acts, the new sections, perhaps because they are the most Megarryan, 
are some of the most valuable in the whole book. They are brilliant exercises 
in compression and clarity. At last the teacher has a textbook to which, 
if only on these difficult matters, he can refer his students in the certain 
knowledge that they will be neither misled by inadequacy of treatment nor 
overpowered by an excess of detail. 

But even here I am compelled to add a note of criticism. Nearly all this 
expanded matter has been removed to a new chapter, the last in the book, 
headed “The social control of land.” Again it is a question of arrangement 
It is not that few students ever read the last chapter of a law book, even 
to “see how it ends.” Nor is it the title, with its spurious mysticism. Is 
not all land law part of the social control of land? Why, for instance, 
should the 1927 Act be “social control,” but not the medieval doctrine of 
trade fixtures of which it is a development? Nor is it merely the inartistic 
dissociation of related topics, such as the separation by over 200 pages of 
the treatment of “Determination of Leases” from the Rent Acts and the 
1954 Act, inconvenient as this undoubtedly is. My criticism strikes deeper. 
When he is faced with a new development, the first duty of a teacher, I would 
suggest, is to look at it in the light of his subject as a whole, so that he 
may present it to his students, or to his readers, as an integral part of a 
system derived from basic principles. Thus, for example, planning law may 
be classed as a species of a newly recognised genus—I have elsewhere called 
it “Public Incumbrances”—of the established family “Incumbrances”; 
alternatively it may be considered as a limiting factor within the concept 
“ownership.” ‘To treat it solely as a phenomenon of history, as it were to 
plot against time, is not enough. It must be incorporated into the teacher’s 
analysis of law as it exists here and now. If he merely avoids the issue by 
relegating it to an appendix, as Mr. Megarry has in effect done, he will 
inevitably encourage the modern tendency to treat land law as a collection 
of isolated rules devoid of all organic unity. Such an atmosphere cannot 
but be unhealthy. It may lead ultimately to the disintegration of the law 
itself. Herein the influence of thee teacher, for good or ill, can be the 
predominant factor, and his responsibility to the law of the future is corres- 
pondingly great. Perhaps Mr. Megarry will consider these things when he 
is preparing his next edition. 
A. D. HARGREAVES. 


Tue Conriict or Laws. By Proressor R. H. Graveson. Third 
Edition [London: Sweet & Maxwell, Ltd. 1956. xxiv and 


505 pp. 40s. net.] 


ALL those who have used past editions of this book, whether for the purposes 
of learning or teaching, will find that the third edition preserves the same 
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high standards of presentation, clarity and accuracy which they have observed 
in earlier editions. 

The book has been brought up to date generally, though there are a few 
omissions, ¢.g., para. 21 of the Private International Law Committee’s First 
Report; Harrison v. Harrison [1958] 1 W.L.R. 865; the Union Corporation 
Case [1952] 1 All E.R. 646, as regards residence of companies; the Assunztons 
[1954] 1 All E.R. 278, with regard to Hodson L.J.’s remarks at p. 800 
as to the law of the flag; Re Mitchel} [1954] 2 All E.R. 246, as to caduciary 
rights; it might have been stated that the Practices Direction [1958] 1 W.L.R. 
1287, at p. 1240, seems to suggest that a testator must have capacity to make 
his will according to the law of his domicile at that time. And, since 
the book is a recommended book for the Law Society's Final, reference might 
perhaps be made in future editions to the more important of the “ conflict” 
rules of the Non-Contentious Probate Rules, 1954. One might perhaps make 
a plea for a place in the sun for Berthiaume v. Dastous [1980] A.C, 79 and 
Penhas v. Eng [1958] A.C. 804, which are both excellent “teaching” cases 
on the formalities of marriage and common law marriages respectively. And 
might not Witted v. Galbraith [1898] 1 Q.B. 577 be mentioned in connection 
with the treatment of R.S.C., Ord. XI, r. 1 (g)? Huntington v. Attrill [1898] 
A.C. 150 (p. 87) and Re Hurl [1952] 2 All E.R. 822 (p. 168) merit more 
lengthy treatment. It is not expressly stated whether the Court of Appeal in 
Ramsay-Fairfany v. Ramsay-Fairfax [1955] 8 All E.R. 695 overruled Inver- 
clyde v. Inverclyde [1981] P. 29. 

The latest edition has been enriched by the addition of references to the 
Law Revision Committee’s Report on Domicile, an excellent section on torts 
committed from the air, and some observations on public policy and quasi- 
contract. There is, too, a new passage on the recognition of foreign acts 
of adoption, the value of which will now have to be assessed in the light 
of Re Wilby [1956] 1 All E.R. 27—a case which was reported too late for 
inclusion. 

Professor Graveson is to be congratulated again on producing a book 
which is at once succinct and indicative of the more knotty problems for 
those who wish to delve more deeply into the subject, 


P. R. H. Wess. 


AMERICAN-DUTCH PRIVATE INTERNATIONAL Law. By PROFESSOR 
R. D. Koutewisn, University of Leiden. Bilateral Studies 
in Private International Law. ARTHUR Nusssaum, Editor. 
No. 8. Columbia University in the City of New York. Parker 
School of Foreign and Comparative Law. Wilis L. M. Reese, 
Director. 1955. 68 pp. [Distributed by Oceana Publica- 
tions Inc., 48 West 16th Streets, New York 11, N.Y., Price $2.] 


Proresson Korrewisxw’s contribution to the “Bilateral Studies in Private 
International Law” fully maintains the very high standard set by the two 
earlier essays on American-Swiss and American-French Private International 
Law which had been written by Professor Nussbaum and Maitre Delaume 
respectively. The task which presented itself to Professor Kollewijn was 
different in two important respects from that which his colleagues had faced. 
No treaty or convention governs the relations between the U.S.A. and the 
Netherlands in the fleld of the Conflict of Laws. Furthermore American law 
on the topics to which the bilateral studies refer has already been dealt with 
in the two earlier works, with the result that the author could in the main con- 
fine himself to a statement of the Dutch rules. This is therefore a work, 
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which—though small in compass—is of outstanding interest to both prac- 
titioners and students in the field of the Conflict of Laws even outside the 
U.S.A. 

Like his colleagues, Professor Kollewijn masters the art of conveying 
thought in a manner which makes attractive reading without in any way 
losing in precision. Whether he deals with the strange manner in which the 
Dutch courts handled the problem of enforcing foreign judgments and 
differentiated enforcement from mere recognition, or whether he describes the 
problems of marriages by -proxy which are permissible under Dutch law—he 
always knows how to interest as well as how to instruct. While never failing to 
be critical of the views of the courts or of other learned writers, he is far 
removed from taking a conceptionalist view of legal problems. Thus it is of 
interest to note that he disagrees with the approval given by most Continental 
scholars to the doctrine according to which recognition of a corporation 
depends on compliance with the law of the place where the corporation hes 
its seat of administration. It is significant that this theory has never been 
adopted in a single decision of a Dutch court. The difficulties of locating the 
actual seat of administration and the frequent necessity of declaring large and 
flourishing corporations to be void will always make the incorporation test 
preferable in practice. 

The Netherlands are a party to the Treaty on a Uniform Law on the 
Conflict of Laws concluded at The Hague in 1951 between the four Benelux 
countries. That treaty is reprinted in a translation in the appendix, and the 
author has included frequent and elaborate references to it in his work. He 
says that a new paragraph is intended to be added to the ill-famed article 992 
of the Dutch Civil Code, which requires every will of a Dutch citizen to be 
made in an authenticated form, is, before a notary public equivalent in 
standing to a Dutch notary or before a Dutch consul. According to the new 
Jaw, no such authentication will be required in the case of a will of a Dutch 
citizen who either is domiciled abroad at the time of the execution of the 
will or is “deceased in the place where his will was executed” It seems 
that those who have to advise Dutch citizens will have to be experts in what 
Professor J. B. Rhine calls “ precognition”: how, without such expert know- 
ledge could they know where the testator, whom they are advising, is going to 
die? 

E. J. Conx. 


Bopi. Srx Books or THe COMMONWEALTH. Translated and 
Selected by M. J. Tooter. [Oxford: Basil Blackwell. 212 pp. 
15s. net. | 


Tue Siv Books of the Oommonwealth marks the transition in political thought 
from the mediseval preoccupation with the division of powers between 
Church and State to the modern inquiry into the nature of the State and its 
institutions. As an “avocat du roi” Bodin realised the juridical implications 
of the political concepts he treated and, moreover, based his views on an 
empirical and comparative observation of actual institutions rather than on 
a priori arguments from the universal postulates of the Schoolmen. Yet, 
unlike Machiavelli, he tempered the dictates of convenience with a notion of 
right founded on divine and natural law. The idea of sovereignty dominates 
the work. Like Hobbes, personal experience of a period of civil strife and 
war led Bodin to envisage sovereignty as “absolute and perpetual power 
vested in the commonwealth”; but, unlike Hobbes, the sovereign is for Bodin 
subject to the laws of God and of Nature. He is, moreover, bound by 
reasonable engagements with his own people and other sovereigns which touch 
and affect their interests. Yet, and here one can see the fruits of personal 
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experience, nelther the breach of these engagements nor the descent into sheer 
tyranny by the sovereign frees the people from their duty of obedience. Even 
the perpetuation of a tyranny is preferable to conceding a right of revolt. 
The same personal experience conditions his approach to the administration of 
justice; he praises severity rather than leniency in magistrates and justifies 
collective punishment of a disobedient population. Opposed to this reaction- 
ary tendency there are marked traces of a liberalism in advance of his time, 
for, although law is “nothing else than the command of the sovereign in the 
exercise of his sovereign power,” Bodin realises that affection rather than force 
makes the best bond between subject and sovereign. He condemns slavery, 
recognises “natural liberty and the natural right to property” long before 
Locke or Grotius, and sees in the integrity of the family the mafn strength 
of the Commonwealth; he identifies the good of individual and State. 

The work concludes with a chapter on Justice, reading like an elusive 
variant of Book V of the Nichomachean Ethics. In common with Aristotle 
his concept of justice is analytical and the argument supports the form of 
analysis rather than the concept of what is right or just. Indeed, the 
erlterion of Justice seems more political than legal; it is a variable, depending 
on the form of government, and the ultimate test is the promotion of the 
Commonwealth rather than the protection of the Tights of liberty and 
property. It is the promotion of the institutions per ss rather than the ends 
for which they stand which is his alm. 

The value of the book today lies perhaps more in the thoughts it engenders 
than in the thoughts it expresses. One is constantly stimulated to com- 
parison and reflection on other writers, other institutions, As an abridged 
version it is eminently readable and well-developed, omitting the wealth of 
detail and allusion, and the somewhat ponderous style of the original. It is 
an edition for which, bearing in mind its price, the publishers are to be 
congratulated. 

D. W. Bowrrr. 


INTRODUCTION To EinevisH Law. Third Edition. By Par sS, 
JAMES, M.A., of the Inner Temple, Barrister-at-Law, Professor 
of Law in the University of . [London: Butterworth 
& Co. (Publishers), Ltd. 1955. xxvi and 454 and (index) 
28 pp. 15s. net.] 


A Fæœsr Boor or Enaiisn Law. Third Edition. By O. Hoop 
PHILLIPS, M.A., B.C.L., of Gray’s Inn, Barrister-at-Law, Dean 
of the Faculty of Law and Barber Professor of Jurisprudence 
in the University of Birmingham. ndon: Sweet & Maxwell, 
ae 1955. xxiv and 298 pp. (including the index). 17s. 6d. 
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Taesz are both third editions of two elementary introductions to English 
law that have already made thelr mark in current literature. Professor 
James’s book has been revised admirably and can now claim to be a standard 
work. The statements in it are short and to the point, qualities that anyone 
embarking upon a legal career is bound to appreciate. Its main disadvantage 
is, probably, that it is too precise and definite and might lead to a false 
sense of knowledge. Doubt and ambiguity can be virtues, but, then, the 
appeal of this work would not have been as wide as it is now, To give 
one instance only, in the much expanded chapter on tort, in itself an achieve- 
ment of compression, the reader has the feeling that he is not given the whole 
story. Thus in the section on the “scope of employment” (pp. 801-802), 
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Limpus v. London General Omnibus Co. is mentioned as the final authority, 
yet Lloyd v. Grace and Warren v. Henleys modify that principle considerably. 
But, perhaps, it may be easy to criticise a book on such grounds, as every 
teacher has his own ideas as to what should be included, without having the 
author’s corresponding responsibility. Professor James has achieved what is 
rare in elementary books, namely, he has combined learning and clarity of 
exposition with a deep understanding of the problems of all those students 
who come new to the law. 

It would, perhaps, be superfluous to recommend Professor Hood Phillips’s 
First Book of English Law. It has now been brought up to date and the 
standard of revision is of the highest order. However, little attempt seems 
to have been made to restrict the number of case references and the practice 
of including both footnotes and textual references is confusing. Since many 
editions of this book are likely to follow, the learned author might consider 
restricting his examples to one case only. For instance, at p. 186, Amalgamated 
Society of Railway Servants v. Osborne, Anderson vV. Gorrie, and Republica 
de Guatemala v. Nunez could easily be omitted. This is, after all, an 
elementary book, not a source book for advanced students. However, such 
mild eriticisms of form do not impair the value of this scholarly book which 
is likely to appeal to the more academically inclined students. Its particular 
virtue and charm lies not so much in the information that it contains as in 
the method in which such information is dealt with. By way of comparison, 
it would be true to say that, whereas Professor James’s book is concerned 
with the answers, Professor Hood Phillips’s book deals with the questions. 
Law teachers who, for some years, have learnt to rely on this book as a 
first means of acquainting their first-year students with a scholarly way of 
approaching law will be grateful to Professor Hood Phillips for this latest 
edition of a book which has become almost a classic. 

A. G. Cmoros. 
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“Tarren, Ridicule or Contempt,” tells the story of forty famous English 
libel cases, most of them tried in recent years. The book first appeared 
in 1958 and is now published in a paper-backed edition. The author opens 
with a brief and instructive reswmé of the libel Jaw and then plunges into 
the first of his cases, the trial of Noel Pemberton Billing in 1918 for his 
accusations that Miss Maud Allen, a well-known actress, and Mr. J. T. Grein, 
an impressario, were debauching the British public and helping to lose the 
war by staging two private performances of Oscar Wilde’s Salomé. The 
case is chiefly memorable for the fantastic allegations about a “ Black Book ” 
in the hands of the German secret service, said to contain the names of 
47,000 prominent English men and women, all guilty of practising unnatural 
and abominable vice. Names mentioned at the trial included not only Mr. 
Asquith and Lord Haldane but also Mr. Justice Darling, who tried the case! 
The “Black Book” was never produced and after scenes the like of which 
have never before or since been enacted in an English court of justice, the 
perverseness of the jury resulted in a verdict of acquittal We pass rapidly 
on to enjoy the spectacle of Lord Alfred Douglas being sentenced to six 
months’ imprisonment for accusing Mr. Churchill of manipulating the com- 
muniqués about the battle of Jutland: a spirit from the other world addressing 
Mr. Justice McCardie in a stentorian bellow during his summing up: the 
Duchess of Marlborough denying scandalous allegations about her associations 
with a non-existent clergyman, the Reverend Robertson Page: Prince Yous- 
soupoff confessing to the murder of Raspytins Aleister Crowley lecturing 
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the court on the arts of black magic: Horatio Bottomley conducting his 
last case: and Professor Laski denying that he preached a doctrine of 
revolution by violence. Even the most tight-fisted must admit that this is 
good value for two shillings. 

Norman St. Jonn-STEevas. 


REPERTOIRE OF THE PRACTICE OF THE SECURITY COUNCIL, 1946-1951. 
[New York: United Nations; London: H.M.S.0O. 1954. x 
and 514 pp. 87s. 6d.] 


REPERTORY or Practice or Unrrep Nations Oreans. Volume 1, 
Arts. 1-22, xi and 742 pp. 25s.; Volume 2, Arts. 28-54, 
v and 467 pp. 25s.; Volume 8, Arts. 55-72, v and 596 pp. 
25s.; Volume 4, Arts. 78-91, v and 461 pp. 25s.; Volume 5, 
Arts. 92-111, v and 417 pp. 25s. [New York: United Nations; 
London: H.M.S.O. 1955.] 


Aut these volumes have been published under special Resolutions of the 
General Assembly. That relating to the Security Council was directed to 
assist in “making the evidence of customary international law more readily 
available” and covers the proceedings of the Council—which it may be 
presumed is exemplary of State practice, one of the agencies by which inter- 
national law is determined—from the first meeting on January 17, 1946 to 
the 569th meeting on December 19, 1951. The Repertory of Practices was 
intended to assist the General Assembly at its tenth session in 1955 to consider 
whether to call a General Conference to review the Charter, and at the same 
time to contribute to the knowledge and understanding of the Charter as 
applied in practice by the various organs of the United Nations. 

It has frequently been said that one of the weaknesses of the United 
Nations lies in public apathy and in the lack of any real knowledge of the 
Charter and its operation on the part of the “people” in whose name it 
has been drafted. Students of international institutions will welcome both 
these publications as enabling them to find their way with relative ease through 
the paper jungle that has been produced since 1945, and for showing them 
how practice sometimes modifies, de facto, apparently rigid documents—see, 
6.g., Repertoire of the Practice of the Seourity Council, pp. 170-178, on 
abstention from voting and absence from meetings by permanent members, 
and Repertory, vol. 1, pp. 65-87 on the same matter. It is doubtful, however, 
whether volumes of this size and learning will increase public appreciation 
and knowledge of the Charter. 

The compilation of these volumes must have been a herculean task, and 
it is with some trepidation that one puts forward a suggestion that would 
have made the burden of compilation heavier or more complicated. There is 
much to be sald, of course, for restricting the discussion of particular articles 
to the practice of the organ affected by such articles. From the point of 
view of value, however, it would have been helpful if some method of co- 
ordinating the practice of the various organs in any one matter had been 
discovered, even if nothing more than a system of cross-references had been 
introduced. Reference has already been made to the voting practice in the 
Security Council where abstention by a permanent member is not regarded 
as a veto. At the pages cited there is no reference to the reaction of the 
General Assembly to this practice, nor to the protests made by members of 
that body to Israel’s admission to the United Nations consequent upon the 
United Kingdom’s abstention in the Security Council. Similarly, in the 
Repertory, vol. 1, when reference is made at p. 198 to Security Council 
abstentions and applications for admission there is no citation of p. 171 
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Aut these volumes have been published under special Resolutions of the 
General Assembly. That relating to the Security Council was directed to 
assist in “making the evidence of customary international law more readily 
available” and covers the proceedings of the Council—which it may be 
presumed is exemplary of State practice, one of the agencies by which inter- 
national law is determined—from the first meeting on January 17, 1946 to 
the 569th meeting on December 19, 1951. The Repertory of Practice was 
intended to assist the General Assembly at its tenth session in 1955 to consider 
whether to call a General Conference to review the Charter, and at the same 
time to contribute to the knowledge and understanding of the Charter as 
applied in practice by the various organs of the United Nations. 

It has frequently been said that one of the weaknesses of the United 
Nations lies in public apathy and in the lack of any real knowledge of the 
Charter and its operation on the part of the “people” in whose name it 
has been drafted. Students of international institutions will welcome both 
these publications as enabling them to find thelr way with relative ease through 
the paper jungle that has been produced since 1945, and for showing them 
how practice sometimes modifies, de facto, apparently rigid documents—see, 
6.9. Repertoire of the Practice of the Security Council, pp. 170-178, on 
abstention from voting and absence from meetings by permanent members, 
and Repertory, vol. 1, pp. 65-87 on the same matter. It is doubtful, however, 
whether volumes of this size and learning will increase public appreciation 
and knowledge of the Charter. 

The compilation of these volumes must have been a herculean task, and 
it is with some trepidation that one puts forward a suggestion that would 
have made the burden of compilation heavier or more complicated. There is 
much to be said, of course, for restricting the discussion of particular articles 
to the practice of the organ affected by such articles. From the point of 
view of value, however, it would have been helpful if some method of co- 
ordinating the practice of the various organs in any one matter hed been 
discovered, even if nothing more than a system of cross-references had been 
introduced. Reference has already been made to the voting practice in the 
Security Council where abstention by a permanent member Is not regarded 
as a veto. At the pages cited there is no reference to the reaction of the 
General Assembly to this practice, nor to the protests made by members of 
that body to Isreael’s admission to the United Nations consequent upon the 
United Kingdom’s abstention in the Security Council. Similarly, in the 
Repertory, vol. 1, when reference is made at p. 198 to Security Council 
abstentions and applications for admission there is no citation of p. 171 
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Aut these volumes have been published under special Resolutions of the 
General Assembly. That relating to the Security Council was directed to 
assist in “making the evidence of customary international law more readily 
available” and covers the proceedings of the Council—which it may be 
presumed is exemplary of State practice, one of the agencies by which inter- 
national law is determined—from the first meeting on January 17, 1946 to 
the 569th meeting on December 19, 1951. The Repertory of Practica was 
intended to assist the General Assembly at its tenth session in 1955 to consider 
whether to call a General Conference to review the Charter, and at the same 
time to contribute to the knowledge end understanding of the Charter as 
applied in practice by the various organs of the United Nations. 

It has frequently been said that one of the weaknesses of the United 
Nations lies in public apathy and in the lack of any real knowledge of the 
Charter and its operation on the part of the “people” in whose name it 
has been drafted. Students of international institutions will welcome both 
these publications as enabling them to find their way with relative ease through 
the paper jungle that has been produced since 1945, and for showing them 
how practice sometimes modifies, de faoto, apparently rigid documents—see, 
6.9, Repertoire of the Practice of the Security Council, pp. 170-178, on 
abstention from voting and absence from meetings by permanent members, 
and Repertory, vol. 1, pp. 65-87 on the same matter. Itis doubtful, however, 
whether volumes of this size and learning will increase public appreciation 
and knowledge of the Charter. 

The compilation of these volumes must have been a herculean task, and 
it is with some trepidation that one puts forward a suggestion that would 
have made the burden of compilation heavier or more complicated. There is 
much to be said, of course, for restricting the discussion of particular articles 
to the practice of the organ affected by such articles. From the point of 
view of value, however, it would have been helpful if some method of co- 
ordinating the practice of the various organs in any one matter had been 
discovered, even if nothing more than a system of cross-references had been 
Introduced. Reference has already been made to the voting practice in the 
Security Council where abstention by a permanent member is not regarded 
as a veto. At the pages cited there is no reference to the reaction of the 
General Assembly to this practice, nor to the protests made by members of 
that body to Israel’s admission to the United Nations consequent upon the 
United Kingdom’s abstention in the Security Council. Similarly, in the 
Repertory, vol. 1, when reference is made at p. 198 to Security Council 
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which records the General Assembly’s action on such a recommendation 
affecting Israel, nor does p. 171 indicate that there was any opposition in 
the General Assembly to such action being taken. 

The five volumes of the Repertory make it possible to analyse the Charter 
article by article and organ by organ, but unfortunately volume 5 contains 
no index and it is thus extremely difficult to see whether there is any similarity 
in the practice of the organs with regard, for example, to such matters as 
representation, voting and the like. 

The Legal Department of the Secretariat has already placed lawyers 
heavily in its debt with its publications in the United Nations Legislative 
Series, the present volumes merely increase that burden. 

L, C. GREEN. 


` 

Laws Concerntina Narmoxnaurry. United Nations Legislative 
Series. [New York: United Nations; London: H.M.S.O. 
1955. xvii and 594 pp. 80s.] 


Ix March, 1949, the Secretary-General of the United Nations stated in his 
Memorandum on Ways and Means of Making the Evidence of Customary 
International Law More Readily Available that “there is a growing trend 
towards an inductive approach” in the study of international law. An 
inductive approach to international law necessitates emphasis being placed 
on State practice to an increasing extent and the Division for the Development 
and Codification of International Law of the Legal Department of the 
Secretariat has been responsible for a number of volumes in the United 
Nations Legislative Series, which is designed, according to the Introduction 
to the present volume, “as a means of making the evidence of customary 
international law more readily available.” 

By customary international law States, subject to such minor limitations as 
have been imposed by customary international law itself or by treatles to which 
the States are parties, are completely sovereign in the sphere of nationality. 
Laws Concerning Nationality is a compilation of the legislation of eighty-four 
States, including Western Germany, Korea (South), Laos, the Vatican City, 
and Viet Nam, together with the legislation of such interesting States as 
Andorra, Liechtenstein—whose nationality law has recently been examined 
by the World Court in the Nottebohm Case—Monaco, Nepal and San Marino. 
The United Kingdom is represented by the Nationality Act, 1948, the Burma 
Independence Act, 1947, the Ireland Act, 1949, the Adoption Act, 1950, and 
the Orders in Council concerning Protectorates and Protected Persons of 
1949 and 1952. In addition there are to be found the relevant statutes for 
each of the Dominions, including the Pakistan legislation of 1952 which made 
the Amir of Bahawalpur a national of Pakistan and therefore, by virtue of 
the British Nationality Act, British, with the result that a British subject may 
enjoy the immunities of a forelgn sovereign in the United Kingdom (Sayce v. 
Amir of Bahawalpur [1952] 1 AlleE.R, 826; [1952] 2 All E.R, 824). 

In addition to the municipal legislation the volume also contains the 1980 
Hague Convention and Protocols on nationality, together with the relevant 
sections of the Pan American Conventions. There are also the nationality 
provisions of the Peace Treaties of 1919-1928 and of the Italian Peace Treaty, 
1947, together with the clauses of seven multilateral treaties signed between 
1919 and 1950. Finally, there is a list of bilateral conventions on the subject 
which have been registered with the League of Nations and the United Nations. 
Surprisingly enough this list consists of only ten treaties registered with the 
League and two with the United Nations. 

For the practitioner in both conflict of laws and international law, par- 
ticularly when seeking to ascertain the nationality of a claim or the rights 
of individuals under treaties, commercial or otherwise, the volume will be of 
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PROPERTY, FREEDOM, SECURITY 
AND 


THE SUPREME COURT OF THE 
UNITED STATES * 


Never has there been a greater need for the contemporary lawyer 
to take a step back every now and then in order to gain some 
distance from the mass of legal materials which are his daily 
concern, to extract some guiding trends and ideas from the flood 
of statutes, decisions, regulations and policy statements that make 
us lose sight of the wood for the trees. 

Yet, all too few lawyers accept the challenge. For this, there 
are perhaps different psychological reasons in England and the 
United States. The English courts are shielded from the im- 
mediate impact of changing political ideologies by not having, 
like the Supreme Court of the United States, to interpret a written 
Constitution. Policy considerations arise in more subdued form, 
through the choice between different interpretations of statutes 
or the way in which precedents are applied or distinguished in 
the evolution of the common law. Probably, the constitutional 
position has reinforced an attitude deeply engrained in the English 
judicial tradition of avoiding the open discussion of policy issues 
whenever possible. It is the sincere conviction of the majority 
of English judges—and the legal profession in general—that legal 
evolution through the judiciary should proceed by implication 
rather than by explicit discussions of policy and principles. This 
certainly avoids the internal clashes and external attacks to which 
the Supreme Court of the Unitgd States is periodically exposed. 
An impression of continuity is given which supports the relatively 
even flow of British political life. The danger of this approach, 
however, is that policy issues, which arise often enough even in 
English cases, tend to be diverted into pseudo-technical arguments 
or that an inarticulate ideology is substituted for an articulate 
one. An outstanding example of this danger is the equation of 
private interest and public good in the consistent jurisprudence 
of the English court on covenants in restraint of trade. Today, 


+ Securty Through Freedom: American Political Thought and Practice by 
A. T. Mason, Cornell University Press, London: Cumberlege, 1955. 
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when through the monopoly legislation of 1948 and subsequent 
developments, the issue of monopolistic and other restrictive trade 
practices has at last become a major public issue, it is perhaps 
easier to recognise what damage has been caused by the extra- 
ordinary though persistent doctrine of the House of Lords, that 
a restrictive agreement reasonable between the parties must also 
be presumed to be reasonable towards the public, even where the 
evidence presented to the court made it clear beyond reasonable 
doubt that the public had been exploited. Hence the attempts 
made by some judges? and by other contemporary leading jurists, 
notably in the Hamlyn series, to see English law in perspective, 
fill a crying need. They may, in some measure, do for contem- 
porary English legal science what Maine, Dicey, Maitland and 
Pollock did in previous generations. 

The jurisprudence of the United States has, on the contrary, 
seldom suffered from lack of articulateness. The cardinal position 
of the Supreme Court in the interpretation of the Constitution has 
placed it in the middle of the battle. It has decisively influenced 
political and social developments in the United States. Never has 
the court been more the centre of public attention than in the 
last twenty years. The tremendous evolution of American political 
and legal life can be traced in large part from the historic trilogy 
of decisions of the court,> which abandoned many decades of 
bitter judicial opposition to legislative efforts in social and 
economic regulation, to the recent decisions condemning segrega- 
tion in public schools, and the even more recent decisions 
invalidating a number of state constitutional provisions on “‘ the 
right to work” as interfering with Congressional legislation 
authorising Union Shop agreements." 

But the juristic analyses of these tremendous and potent 
developments are scarce. There have been few attempts to build 
up on Roscoe Pound’s successive generalisations of legal trends 
and ideas. The American lawyer, even more than the English 
lawyer, is overwhelmingly preoccupied with a mass of legal 
materials. A few of the major law schools fight a rearguard battle 
for the preservation and development of “‘ perspective ”’ subjects, 
such as jurisprudence, against the pressure from state Bars and 
other circles for more and more ‘‘ bread-and-butter”’ law. An 
element of fear, or at least caufion, has been added in recent 
years. To survey the major jurisprudential developments means 


1 See, e.g., Northwestern Salt Co. v. Electrolytic Alkalt Co. [1914] A.C. 467. 

2 Notably Sir Alfred Denning, Freedom under the Law (1949); The Changing 
Law (1953), ete. 

3 West Coast Hotel v. Parrish, 800 U.8. 879 (1987), holding valid a minimum 
wage statute; N.L.R.B. v. Jones & Laughlin Steel Co., 801 U.S. 1 (1937), 
sustaining the National Labour Relations Act; and Stewart Marking Co. v. 
Davis, 801 U.S. 648 (1987), sustaining the Social Security Act. 

4 Brown et al. v. Board of Education of Topeka, 847 U.S. 488 (19654). 

5 Ratlway Employees Department, A 


. of L. v. Hanson, Supreme Court 
Bulletin, Vol. 16 (1956), p. 948. 
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to take some stand on the vital issues of human freedom, property 
interests and State security. This has at times been a risky 
matter. 

This is one, though certainly not the only, reason to welcome 
a slim book by the McCormick Professor of Jurisprudence at 
Princeton University, which presents an analysis of the major 
evolutions in the approach of the Supreme Court to some of the 
vital problems of American political and legal thought. The title 
of the book does not, however, accurately reflect its theme. The 
conflict between national security and personal freedom, which 
has played so large and disturbing a part in recent American 
history, is not its central subject. The book might more properly 
have been entitled ‘‘ Property and Freedom ’’; for it is with the 
question, how far the elevation of the sacrosanctity of property 
into the central ideal of the American Constitution by the Supreme 
Court of the United States has impaired other freedoms, that this 
book is principally concerned. An inquiry into this problem 
inevitably leads to an analysis of the wider question, how far, and 
in what way, in a Federal Democracy, a judicial organ like the 
Supreme Court can exercise a decisive influence on political and 
social developments. 

The theme of this book is not a novel one. The ways in which 
the Supreme Court for many decades turned (or it may be fairly 
said, perverted) the ‘‘ due process’? clauses of the Constitution 
into a bastion of private property rights, impregnable to changing 
economic conditions and social needs, has formed the subject of 
innumerable discussions. The dramatic climax came in the first 
years of the Roosevelt New Deal, when a majority of the court 
invalidated vital parts of the new social legislation,® and President 
Roosevelt made his unsuccessful bid for the power to appoint 
additional judges to the court. His avowed purpose was to break 
the stranglehold of the majority, which persistently defeated New 
Deal legislation in the name of *‘ due process,” disguising a bitter 
hostility to any kind of welfare legislation and economic State 
activities. 

This move was happily defeated. Had it been successful, similar 
methods might well have been used by other Presidents for 
different purposes, and the authority of the court would have 
been hopelessly undermined. But Professor Mason suggests that 
the court saw the writing on the wall and made a strategic retreat 
by adopting an interpretation of the Constitution more consonant 
with the clearly voiced demands and needs of contemporary 
society.’ It is a sobering reflection that to bring this about, no 
more was needed than that one judge should change his view 


6 e.g., the Federal Agricultural Adjustments 1988, in U.S. v. Butler, 297 
U.S. 1 (1986) and the New York Minimum Wage Act, 1983, in Morehead v. 
‘Trpaldo, 208 U.S. 587 (1936). 

7 See the cases quoted above, p. 462, n. 3. 


464 THE MODERN LAW REVIEW "Vor. 19 


and convert the five-four majority into a four-five minority.* Since 
then, what was for decades the outstanding problem of constitu- 
tional interpretation—the invalidation of urgently needed economic 
and social regulatory laws (federal and state) as inconsistent with 
“< due process ’’—has virtually ceased to exist. 

The court now generally accepts that economic and social 
legislation in a democracy is the expression of the will of the 
majority, through its duly elected representatives, and that it is 
not the business of a law court to interfere unless such legislation 
is clearly and manifestly incompatible with a plain constitutional 
prohibition. The court has, on the whole, adopted the Holmes 
philosophy as restated by Stone J. in his dissenting judgment in 
the Morehead case— 


“ It is not for the courts to resolve doubts whether the 
remedy by wage regulation is as efficacious as many believe, 
or is better than some other, or is better even than the blind 
operation of uncontrolled economic forces. The legislature 
must be free to choose unless government is to be rendered 
impotent. The Fourteenth Amendment has no more embedded 
in the Constitution our preference for some particular set of 
economic beliefs than it has adopted, in the name of liberty, 
the system of theology which we may happen to approve.” ° 


Professor Mason shows how clashing philosophies of property and 
community welfare have shaped the changing interplay between 
public opinion, Congress, Administration and Judiciary. One 
ineradicable consequence of the New Deal struggles bas been the 
destruction of the myth that the nine men on the court are 
detached and dispassionate exponents of an abstract ‘frule of 
law.” The members of the court came to be seen as men deeply 
enmeshed in their own prejudices and convictions, their struggles 
between passion and reason. The best of them have always been 
conscious of this human aspect of judicial responsibility. Men like 
Holmes, Cardozo, Brandeis, Stone, always knew that behind the 
sincere or pretended belief in absolutes lay either self-deception 
or prejudice, that the agony of judicial decision was to be aware 


8 The apparent switch was that of the late Mr. Justice Roberts who, in 
U.S. v. Butler, 297 U.S. 1 (1986) had written the opmion holding the 
taxes imposed by the Agricultural Adjustment Act to be unconstitutional, 
and who, m Morehead v. Tipaldo (menéioned above), sided with the majority 
in refusing to upset Adkins v. Children's Hospital, 261 U.S. 525 (1923), 
where the court tad invalidated a minimum wage law for the District of 
Columbia on due process grounds. But the view shared by Professor Mason, 
that the switch by Roberts in the West Coast Hotel case was due to fear 
of the threatened ‘*‘ packing ’’ of the court, has recently been refuted, simul- 
taneously but independently, by both Justice Frankfurter and Dean Griswold 
(104 University of Pennsylvania Law Review, at pp. 818 et seg., 840 et seq.). 
Both Frankfurter and Griswold show that Roberts in Morehead did not think 
that the Adkins case should be overruled until the court was asked to 
re-examine it, whereas in the West Coast Hotel case the issne was squarely 
raised. This does not, of course, affect the significance of the change in 
the balance of the court. 

® 208 U.S. at p. 686. 
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of the policy choices without determining them by personal pre- 
dilection, and that one guiding thought was self-limitation of the 
court lest it should become a non-elected law-maker superseding 
the legislature. 

A very interesting consequence of the inevitable involvement 
of Federal Supreme Courts in such political and vital issues at 
the power of the community to interfere with the sanctity ol 
property,*® is the periodic swing from the clamour for judicia 
supremacy to the clamour for legislative supremacy and back 
again. As long as the Supreme Court was a firm and reliable 
guardian of property rights against social and regulatory legislation 
of any kind—whether it concerned maximum hours of work, 
minimum wages, provisions on child labour or uniform train 
schedules—business and industry, invariably and powerfully backed 
by the organised legal profession, praised judicial supremacy at 
a bulwark against the despotic will of the masses. But when the 
Supreme Court reversed its attitude in 1987," the tune changed 
rapidly. Now the President of the American Bar Association ™ 
proclaimed that “‘ reliance against the exercise of arbitrary power 
must be placed by the people henceforth in the legislative rather 
than in the judicial department of the National Government .. .”' 
Perhaps this call for a curb on the court would have been louder 
and more persistent if the main features of the New Deal and 
the acceptance of state responsibility for social welfare and, at 
least in times of crisis, for control of economic activity, had not 
become part of the American way of life. Despite all its brave 
words about private enterprise and the evils of government inter- 
ference, the Republican Administration has endorsed the main 


10 It arises openly in such Federal Constitutions as those of the United States, 
West Germany or India, which have an explicit catalogue of individual rights, 
and & court to pronounce on their scope. It arises indirectly in Constitutions 
which, lke those of Australia and Canada, have no Bill of Rights, through 
judicial interpretation of the limits of federal power in relation to state 
power. In this way such clauses as s. 92 of the Australian Constitution: 
‘On the umposition of uniform duties of customs, trade, commerce, and 
intercourse among the states, whether by means of internal carriage or ocean 
navigation, shall be absolutely free” or s. 92 of the Britush North America 
Act, which reserves legislation on “property and civil mghts to the Provinces 
(while s. 91 reserves to the Dominion a residuary power to legislate for 
the “Peace, Order and Good Government of Canada ''}, have become the 
source of bitter legal conflict not only about the respective spheres of federal 
and state power, but also about the limits of Government interference with 
private property and freedom of trade. The Australian Bank Nattonaltsation 
Case (1948) 76 C.U.R. 1; (1949) 79 C.L.R. 497; and the Prvy Council 
decisions invalidating the Canadian ‘‘ New Deal" (¢.g., the Natural Products 
Marketing Act Case [1987] A.C. 377) illustrate this point. 

11 In the West Coast Hotel case (see above) and in National Labor Relations 
Board v. Jones Laughlin Steel Corp., 801 U.S. 1 (1987). 

12 Frank J. Hogan, Reports of the American Bar Association, 64 (1939), 
pp. 498 et seq. 
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of Federal Supreme Courts in such political and vita] issues as 
the power of the community to interfere with the sanctity of 
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supremacy to the clamour for legislative supremacy and back 
again. As long as the Supreme Court was a firm and reliable 
guardian of property rights against social and regulatory legislation 
of any kind—whether it concerned maximum hours of work, 
minimum wages, provisions on child labour or uniform train 
schedules—business and industry, invariably and powerfully backed 
by the organised legal profession, praised judicial supremacy as 
a bulwark against the despotic will of the masses. But when the 
Supreme Court reversed its attitude in 1987," the tune changed 
rapidly. Now the President of the American Bar Association 1? 
proclaimed that “ reliance against the exercise of arbitrary power 
must be placed by the people henceforth in the legislative rather 
than in the judicial department of the National Government .. .” 
Perhaps this call for a curb on the court would have been louder 
and more persistent if the main features of the New Deal and 
the acceptance of state responsibility for social welfare and, at 
least in times of crisis, for control of economic activity, had not 
become part of the American way of life. Despite all its brave 
words about private enterprise and the evils of government inter- 
ference, the Republican Administration has endorsed the main 


10 It arises openly in such Federal Constitutions as those of the United States, 
West Germany or India, which have an explicit catalogue of individual rights, 
and @ court to pronounce on their scope. It arises indirectly in Constitutions 
which, like those of Australia and Canads, have no Bull of Rights, through 
judicial interpretation of the limits of federal power in relation to stata 
power. In ths way such clanses as a. 92 of the Australian Constitution: 
“On the imposition of uniform duties of customs, trade, commerce, and 
intercourse among the states, whether by means of internal carriage or ocean 
navigation, shall be absolutely free'’ or s. 93 of the British North America 
Act, which reserves legislation on *property and civil rights to the Provinces 
(while s. 91 reserves to the Dominion a residuary power to legislate for 
the ‘‘ Peace, Order and Good Government of Canada’), have become the 
source of bitter legal conflict not only about the respective spheres of federal 
and state power, but also about the limits of Government interference with 
private property and freedom of trade. The Australien Bank Natsonalsation 
Case (1948) 76 C.L.R. 1; (1049) 79 C.U.R. 497; and the Privy Conncil 
decisions invalidating the Canadian ‘‘ New Deal ' (e.g., the Natural Products 
Marketing Act Case [1937] A.C. 877) ulustrate this point. 

11 In the West Coast Hotel casa (see above) and in National Labor Relations 
Board v. Jones Laughlin Steel Corp., 801 U.S. 1 (1987). 

12 Frank J. Hogan, Reports of the American Bar Association, 64 (1989), 
pp. 408 ef seq. 


TIUU LOr MUOULĽLULGAIN LAW MCG YL YY YUL. LY 


tenets of social security and public concern with unemployment 
and depression.* 

During the second World War, and in the post-war years, the 
Supreme Court has, however, become deeply involved in another 
set of basic policy issues. These revolve around three major 
themes: first, the inroad of the demands of national security 
upon freedom of speech and other aspects of individual liberty; 
second, the limits of the power of collective bargaining organisa- 
tions to compel the dissenting individual, symbolising the wider 
issue of the growing power of corporate organisation over the 
individual; third, and perhaps gravest of all, the issue of legal 
equality between whites and negroes. 

The impact of the second World War as well as of the “ cold 
war ’’ stresses of the post-war period on American public opinion 
gives some general guide to the evolution of judicial thinking. 
The second World War strengthened the sense of unity and the 
urge for social justice between different classes and groups of 
the American population. Negroes were fighting for America side 
by side with white Americans. Organised labour, which had 
gained its proper legal status in the New Deal period, grew 
enormously in importance and numbers, and came to be recognised 
as a vital element of American public life. On the other hand, 
the shock and disillusionment of the “‘ cold war” period, coupled 
with a powerful and almost mythical distrust of any kind of 
left-wing ideology, produced a super-sensitive consciousness of 
security and subversion, to the detriment of the cherished freedoms 
embodied in the Bill of Rights. At the same time, recent years 
have brought a certain reaction against the phenomenal growth 
in the economic power, the social status and the coercive functions 
of organised labour, a counterpart to the continuous but incon- 
clusive struggle against concentration and monopoly in business, 
which is expressed by anti-trust legislation. Here there is a 
parallel to English developments, although the legal form in which 
the issue is expressed is different. In England, the recent cases 
of Lee v. Showmen’s Guild‘ and Bonsor v. Musicians’? Union 5 
have raised the problem of the limits of autonomy to be enjoyed 
by trade unions, which, though private in form, enjoy de facto 
public powers in the labour movement. It is possible that a 
“ closed shop ” agreement might in certain circumstances be held 
to be against public policy, unless officially authorised by Parlia- 
ment. The question of any constitutional limitations on the scope 
of collective bargaining does not arise. In the United States, 
the main issue is characteristically a constitutional one: the power 


13 The most important controversial issue in the struggle between public and 
private power production is, perhaps, the one major issue on which, apart 
from personalities, Democrats and Republicans defend onnmoraita nhiloannhiea 
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issue of the growing power of corporate organisation over the 
individual; third, and perhaps gravest of all, the issue of legal 
equality between whites and negroes. 

The impact of the second World War as well as of the “ cold 
war’? stresses of the post-war period on American public opinion 
gives some general guide to the evolution of judicial thinking. 
The second World War strengthened the sense of unity and the 
urge for social justice between different classes and groups of 
| the American population. Negroes were fighting for America side 
by side with white Americans. Organised labour, which had 
gained its proper legal status in the New Deal period, grew 
enormously in importance and numbers, and came to be recognised 
as a vital element of American public life. On the other hand, 
the shock and disillusionment of the “ cold war ” period, coupled 
with a powerful and almost mythical distrust of any kind of 
left-wing ideology, produced a super-sensitive consciousness of 
security and subversion, to the detriment of the cherished freedoms 
embodied in the Bill of Rights. At the same time, recent years 
have brought a certain reaction against the phenomenal growth 
| in the economic power, the social status and the coercive functions 
of organised labour, a counterpart to the continuous but incon- 
clusive struggle against concentration and monopoly in business, 
which is expressed by anti-trust legislation. Here there is a 
parallel to English developments, although the legal form in which 
the issue is expressed is different. In England, the recent cages 
of Lee v. Showmen’s Guild ** and Bonsor y. Musicians’? Union ** 
have raised the problem of the limits of autonomy to be enjoyed 
by trade unions, which, though private in form, enjoy de facto 
public powers in the labour movement. It is possible that a 
“ closed shop ” agreement might in certain circumstances be held 
to be against public policy, unless officially authorised by Parlia- 
ment. The question of any constitutional limitations on the scope 
of collective bargaining does not arise. In the United States, 
the main issue is characteristically a constitutional one: the power 


13 The most important controversial issue in the struggle between public and 
private power production 1s, perhaps, the one major issue on which, spart 
from personalities, Democrats and Republicans defend opposite philosophies. 

14 [1952] 2 Q.B. 329. 

15 [1964] Oh. 479 (C.A.); [1965] 3 W.L.R. 788 (H.L.). 
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of the different states to enact “‘ right of work ” statutes, without 
interfering with the federal authorisation of collective bargaining 
between labour organisations and employers, including compulsory 
union membership. 

In the matter of national security versus individual freedom, 
the Supreme Court has to some extent yielded to the temper of 
American public opinion, over the strong protests of a minority, 
now generally reduced to Black and Douglas JJ., although in many 
recent decisions Chief Justice Warren, a nominee of the Eisenhower 
Administration, has joined the “‘ liberal ”?-minority. In Dennis v. 
U.S.,1° the court upheld the conviction of eleven Communist 
leaders under the Smith Act of 1954, which it thereby declared 
constitutional.*” 

Although the court professed to apply the “‘ clear and present 
danger ’’ doctrine developed by Holmes, J. in Schenck v. United 
States,’ it went, in effect, far towards holding that mere member- 
ship of certain political organisations, without any specific attempt 
to overthrow the Government by force and violence, or of any 
evidence of present intention to do so, was sufficient to fulfil the 
requirements of that Act.’ 

That, at least, is the net result of the majority opinion, although 
there are, as so often, different philosophies underlying the various 
Judgments. Frankfurter J., who concurred with the majority, 
reasserted his often expressed philosophy that, even in matters of 
freedom of speech, the court should not substitute its own judgment 
for that of the legislature, even if it would have struck the balance 
between national security and personal freedom differently. But 
most of the judges accepted the Congressional judgment that 
membership of an organisation deemed to be prepared to overthrow 
the Government by force and violence if opportunity served, was 
evidence of “‘ clear and present danger.” 


** The mere fact that from the period 1945 to 1948 petitioners’ 
activities did not result in an attempt to overthrow the 
Government by force and violence is of course no answer to 
the fact that there was a group that was ready to make the 
attempt. The formation by petitioners of such a highly 
organised conspiracy, ‘with rigidly disciplined members subject 


16 $4] U.S. 494 [1951]. 
17 a 2 (a) (1) of the Smith Act m@&kes it unlawful ‘‘ to knowingly or wilfully 


vocate, . . . or teach the duty, necessity, desirability, or propriety of over- 
throwing or destroying any government m the United States by force or 
violence ...’’; 8. 2 (a) (8), “‘to organise or help to organise any society, 


group, or assembly of persons who teach, advocate, or encourage the 
overthrow...’ 

18 204 U.S. 47 [1919]. 

19 Since then, the Communist Control Act of 1954 has declared ‘‘ that the 
Communist Party of the United States, although purportedly a political party, 
18, ın fact, an instrumentality of & conspiracy to overthrow the Government 
of the United States” and that ‘‘1ts role as an agency of a hostile forei 
power renders its existence a clear, present and continuing danger to th 
security of the United States ’’ [50 U.S. C. (1955 Supp.) para. 841]. 
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to call when the leaders, these petitioners, f 
had come for action, coupled ‘with. the inflan 
world conditions, similar uprisings in other cı 
‘touch-and-go nature of our relations with cow 
petitioners were in the very least ideologica 
vince us that their convictions were justifiec 
(per Vinson C.J.). 


The contrasting philosophy was expressed by Do 


** Not a single seditious act is charged in the 
make a lawful speech unlawful because two 
is to raise the law of conspiracy to appalling pi 
course is to make a radical break with the pe 
one of the cardinal principles of our constitu 


‘The wide difference between advocacy 

between preparation and attempt, between 
conspiracy, must be borne in mind. In or 
finding of clear and present danger it must 
that immediate serious violence was to be | 
advocated, or that the past conduct furnished 
that such advocacy was then contemplated.”’ 


In the Dennis case, the court went some way te 
the vocal and influential sector of Congressional an 
which would rather impose serious restrictions 
speech, association and movement than curtail 
of recent legislation dealing with subversive activi 
tions.’ But more recently, the court, perhaps un 
of its new Chief Justice, who wrote the unanimot 
court in the school segregation case, and who has | 


20 Serious problems have arisen not from the safeguarding 
the State as auch—which 18 universal and indispensable- 
wide official defimtions of ‘‘ subversive associations.” ' 
General's list enumerates 814 associations ‘‘ membership 
or TO association with °’ which will normally p: 
employment by the Federal Government (and generali: 
large proportion of industries which have any contracts 
Programme). Recently, some modest administrative and 
been imposed on the arbitrary use of these tests. Thr 
the Navy restored, after public protests, the commission 
immaculate standing who had been refused the commissio1 
had, in the past, had Communist affiiations. A legl 
veteran—a ‘Trotskyite—had his pension restored—after 
Supreme Court overruled æ decision of the Loyalty Revie 
barred a distinguished Yale Professor of Medicine fri 

overnment consultant on the ground of reasonable dout 
ut the court decided the case on excess of jurisdictic 
constitutional issue. Peters v. Hobby, 849 U.S. 381 (191 
question of the right to a passport—which must be ap 
& United States citizen wishes to go abroad (other a 
Mexico)—is likely soon to come before the Supreme Cot 
Btates, the issne of æ passport is regarded not as a righ 
to be granted in the discretion of the Passport Offic 
recently held that a passport must not be withheld withou 
by the court. 
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the states, since the Civil War. A hard core of about seven 
southern states, led by Virginia, is determined to resist the imple- 
mentation of the Supreme Court judgment. Im order to find a 
thin cloak of legal justification for what is essentially a political 
revolt, the concept of ‘‘ interposition,” a kind of restatement of 
the compact theory of Federation, has been devised. It means 
simply that the state power in matters of education is ‘* interposed ”’ 
between any decision of the Supreme Court on a constitutional 
issue, and its implementation by the state. Further nourishment 
to this opposition has been supplied by the above-mentioned 
judgments of the court invalidating state actions impliedly con- 
flicting with federal legislation in the fields of sedition and labour 
organisation. Nor would the Supreme Court be any longer strongly 
defended by industrial and business interests, as it was before its 
historic ‘‘ betrayal’? in 1987. While the composition of the court 
has changed sufficiently to remove it from what, in the eyes of 
the business world, is the taint of New Dealism or left-wing 
associations, it is certainly no longer the ardent and adamant 
defender of absolute property rights against legislative encroach- 
ment which it was for the better part of a century.’ 

The 1955-1956 session, from which most of the above decisions 
are quoted, has been described in the New York Times as “‘ one 
of the most notable terms ’’ in the history of the court. In this 
historic session, the court has set definite limits to the indiscriminate 
extension of national security to the detriment of elementary 
personal safeguards, such as the right of a civil servant to be heard 
before summary dismissal; it has striven to set limits to the 
duplication of federal and state legislations in matters of national 
concern by upholding the implicit incompatibility of state laws 
with federal laws where the latter could be deemed to have pre- 
empted the field; it has reaffirmed the supremacy of the collective 
bargaining principle enshrined by the New Deal legislation as a 
basic aspect of modern industrial life in the United States, again 
implicitly reducing the power of the states to enact contrary 
legislation. It has, above all, firmly stood by the principle of 
racial equality as a cornerstone of the Constitution, rejecting the 
subterfuge of the ‘* separate but equal ”? doctrine and risking the 
bitter opposition of not only the states of the deep south, but of 
influential sections of Congressional opinion.’° 


® The invalidation of President Truman’s seizure of most of the steel mills in 
order to avert a nation-wide strike during the Korean war (Youngstown Sheet 
¢ Tube Co. v. Sawyer, 848 U.B. 579 (1952) by a six to three majority, was 
based primamly on the court's view that the President had arrogated to 
himself legislative power, rather than on a defence of the sacrosanctity of 
private property. 

10 The present Chairman of the influential Senate Judiciary Committee is Senator 
Eastland of Mississipp1 who has openly advocated the defiance of the Supreme 
Court ruling in the school segregation case. Senator Eastland is Chairman 
by virtue of the unwritten but strongly entrenched rule of seniority ın the 
Senate. 
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It is not surprising that the combination of these decisions on 
sensitive aspects of federal-state relations as well as of individual 
rights has provoked the most strongly organised and vocal oppo- 
sition to the court in many years. At the time of the writing of this 
article, a number of Bills were pending before the court, all tending 
to limit or discredit the jurisdiction of the court. The more serious 
and ominous of these proposals include a Bill to grant the states 
and the Federal Government concurrent jurisdiction in all areas 
unless federal statutes expressly pre-empt the field. As the Chair- 
man of the Judiciary Committee of the House of Representatives 
has put it,’* ‘such proposals would completely balkanise the 
government, leaving in complete confusion all interpretations of the 
Inter-state Commerce clause of the Constitution. ... National 
problems would be dealt with by a welter of laws of forty-eight 
states. They would contradict and cancel each other out, leaving 
the Federal Government helpless to resolve the confusion.” Another 
parallel proposal would give the states concurrent jurisdiction with 
the Federal Government in crimes involving subversion against 
the United States. As Mr. Celler has pointed out in the above- 
mentioned letter, the Nelson decision of the Supreme Court does 
not in any way impair the power of the states to enact legislation 
on subversive activities in so far as it affects the states. It only 
impairs their legislation in so far as it purports to legislate 
concurrently with the federation on matters affecting national as 
distinct from state security. Even more ominous proposals would 
limit the appellate jurisdiction of the Supreme Court in consti- 
tutional matters. 

It is likely, however, that most, if not all, of these proposals 
will eventually die a well-deserved death. In the last resort, the 
American people, regardless of political differences and momentary 
irritation, regard the Supreme Court as a bulwark of stability and 
relative impartiality in the turmoil of politics. A strongly 
democratic Congress rejected President Roosevelt’s proposal to 
pack the court. Similarly, it may be predicted that at least the 
wilder current proposals directed against the court will not go 
very far. It should also be pointed out * that, in the majority 
of constitutional cases that come before the Supreme Court, there 
is a give and take between Congress and the court. In the vital 
sphere, for example, of the federal -powers in matters of inter-state 
commerce, the scope of that power, which often comes to be 
determined by the Supreme Court, is subject to amending Con- 
gressional legislation which may or may not have covered that 
field. Indeed, quite often a decision of the Supreme Court will, 
in these matters, direct the attention of Congress to some legislative 
reform, an interplay that would be comparable to the relation 


11 Emanuel Celler in a letter to The New York Times of June 17, 1956. 
12 On this Poki see in particular Wechsler in Federalism, Mature and Emergent 
ed. by A. W. MacMahon (1955) at pp. 106 et seq. 


Serr. 1956 PROPERTY, FREEDOM AND SECURITY 478 


between English courts and Parliament, except for the much more 
complex machinery of the legislation in a federal system.** It is 
true that even in this sphere, Congress can at least undermine 
the position of the court by such measures as have been previously 
described as pending before Congress at this time. The more 
basic clash arises, however, in the field of basic constitutional 
guarantees which can only be altered legislatively by an amend- 
ment of the Constitution. These amendments—of which, in the 
whole history of the United States, there have been only 
twenty-two—are almost impossible to attain, except in times of 
extraordinary emergency or near revolution. It is for this reason 
that the decisions of the court in the school segregation case and 
other issues involving the position of negroes and whites have 
provoked a major crisis. It is beyond the dreams even of the 
most radical Southerner to obtain an amendment of the relevant 
clauses of the Constitution. Any other attempt to circumvent the 
decisions, e.g., by the ‘‘ interposition ” doctrine, is a more or less 
open defiance of the court and of the Constitution. It is for this 
reason that it took particular courage on the part of the court 
to give the ruling it an a the school segregation 
case. 

In the last generation, the 







ipreme Court has thus been 
successively concerned with, and—™layed a decisive role in, the 
shaping of such vital issues as RO, A alance of property interests 
against public welfare, of inda; al freedom against national 
security, of the rights of unorganised workers against the union 
shop, of the pre-emption of state powers by federal legislation, and 
of racial equality in matters of political franchise and education. 
Inevitably, the question of the relationship between the various 
constitutional freedoms and privileges has arisen. It leads deep 
into the question of the foundations of a modern democratic 
society. 

It was Chief Justice Stone who, as early as 1988, in the 
otherwise obscure case of U.S. v. Carolene Products Company, 
with the ‘‘ casualness of a footnote,’’?!* laid the foundation of 
what later became known as the doctrine of the ‘“‘ preferred 
freedoms.” 


‘ Regulatory legislation affecting ordinary commercial trans- 
action is not to be pronofinced unconstitutional unless in the 
light of the facts made known or generally assumed it is of 


13 Involving the concurrent legislation of two Houses of Congress one of which, 
i.e., the Senate, represents state power to an extraordinary degree, as every 
state, big or small, has an equal number of two Senators. In this way, the 
smaller states, with a small minority of the total population, have a kand of 
veto power on federal legislation. is is even greater in regard to inter- 
national treaties, which require approval by a two-thirds majority of the 
Benate. 

14 804 U.B. 144 (1938). 

15 Justice Frankfurter’s words in Dennis v. U.S., 841 U.S. 494 (1961), at 
p. 526. 


474 THE MODERN LAW REVIEW Vor. 19 


such a character as to pretlude the AATE ode that it rests 
upon some rational basis within the knowledge and experience 
of the legislators. 
“It is unnecessary to consider now whether legislation which 
restricts those political processes which can ordinarily be 
expected to bring about repeal of undesirable legislation, is 
to be subjected to more exacting judicial inquiry under the 
general prohibitions of the Fourteenth Amendment than are 
most other types of legislation... . 
“ Nor need we inquire whether similar considerations enter 
into the review of statutes directed at particular religious . 
or national . . . or racial minorities . . . whether prejudice 
against discrete and insular minorities may be a special 
condition, which tends seriously to curtail the operation of 
those political processes ordinarily to be relied upon to protect 
minorities, and which may call for a correspondingly more 
searching judicial inquiry.” 
As Professor Mason points out, the groundwork for this develop- 
ment had been laid in certain earlier opinions of Justice Holmes, 
Justice Brandeis and Chief Justice Hughes. In the Flag Salute 
case,’ Chief Justice Stone applied his doctrine as a lone dissenter, 
condemning the'state power to require the flag salute of school 
children as a patent destructifh of religious freedom." Among 
Chief Justice Stone’s disciplegin this belief may be mentioned 
the late Justice Jackson, an@justices Black and Douglas, the 
latter two almost consistent ‘tiissenters from the majority on 
matters of personal freedom. In 1948, Justice Jackson wrote— 


“ Much of the vagueness of the due process clause disappears 
when the specific prohibitions of the First (Amendment) 
become its standard. The right’ of a State to regulate, for 
example, a public utility may well include, so far as the due 
process test is concerned, power to impose all of the restrictions 
which a legislature may have a ‘rational basis’ for adopting. 
But freedoms of speech and of press, of assembly, and of 
worship may not be infringed on such slender grounds. They 
are susceptible of restriction only to prevent grave and 
immediate danger to interests which the State may lawfully 
protect.’? 1° 
The most redoubtable and articulate opponent of this interpreta- 
tion is a member of the court who might well be regarded as 
deeply influenced by the judicial philosophy of Holmes, Cardozo 
and Stone himself. When agreeing with the majority in the 
upholding of the conviction of eleven Communist leaders for 
violation of the Smith Act in the Dennis case,*® and in other 






16 Minersville School District v. Gobitis, 810 U.S. 686 (1940). 

17 For an analysis of Stone’s approach to the constitutional protection of liberty, 
see Wechsler, ‘‘ Stone and the Constitution," 46 Col.l).R. 764, at pp. 798 
et seq. $ 

18 West Virgima State Board of Education v. Barnette, 819 U.S. 624 (1948), 
at p. ; 

19 Dennis v. U.S., 841 U.B. 494 (1951), at p. 526. 
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decisions, Frankfurter J. condemned the ‘‘ preferred freedoms ”’ 
doctrine in forthright terms. He asserted his belief that the 
transgression of constitutional liberties no less than social and 
economic regulation is best left to the legislature rather than to 
@ court. i 
“ Except where the transgression of constitutional liberty is 
too plain for argument, personal freedom is best maintained— 
so long as the remedial channels of the democratie process 
remain open and unobstructed—when it is engrained in a 
people’s habits and not enforced against popular policy by 
the coercion of adjudicated law.’’ *° 
In the same case, Black and Douglas JJ. expressed the Stone 
philosophy in vigorous terms, according to free speech “‘ an exalted 
position ’’? in the structure of American society, and erecting a 
barrier against Congressional laws suppressing freedom of speech 
in the name of Congressional supremacy, or against judicial notions 
of ‘* reasonableness.”’ 

The present writer agrees with the basic approach to the 
Judicial interpretation of constitutional matters, as it was first 
developed by Holmes and carried on by Brandeis, Cardozo, Stone, 
Frankfurter, and others. This approach means a distrust of 
absoluteness, not—as it is so often asserted by the proponents 
of the Natural Law doctrine—because there are no values to 
be believed in, but because the vast majority of constitutional 
issues can only be decided on an often delicate and shifting 
balance between conflicting values. In a free society, the balance 
between national security and personal freedom, between legitimate 
regulation of, and even far-reaching interference with, private 
property for the sake of generally recognised social needs, can 
never be stated in absolute and immutable terms. Recent U.S. 
history shows that the degree of judicial tolerance of infringement 
of personal freedom for the sake of national security varies with 
the intensity of real or apprehended danger from abroad. Again, 
it can be safely predicted that a major economic depression and 
unemployment crisis will find a conservative Republican Govern- 
ment almost as willing, or as compelled by circumstance, to 
engage in commercial regulatory or even entrepreneurial activities 
as a New Deal Democratic Government.’ The adherents of 


& 

20 A.F. of L v. American Sash and Door Co., 865 U.S. 538 (1949), at p. 599. 
In an earlier monograph Mr. Justice Holmes and the Supreme Court, pub- 
lished im 1988, (Professor) Frankfurter had to some extent accepted the 
“‘ preferred freedom ’’ theory. ‘‘ Especially in a civilisation lke ours, where 
the economic independence of society 18 80 pervasive, a sharp division between 
property neh and human rights largely falsifies reality . . . But the various 
interests of human personality are not of equal worth. There is a hierarchy 
of values’’: at p. 49. 

1 The impact of external danger on judicial mterpretations of freedom, even 
in a country like Great Britain, with far less judicial exposure to political 
controversy, can be seen in cases lke Liversidge v. Anderson [1942] A.C. 206, 
followed by the peacetime reaction of Nakkuda Ali v. M. F. De S. Jayaratne 
[1951] A.C. 68. 
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Natural Law philosophy delude themselves, not in believing that 
there are certain values higher than others, but in believing that 
these are absolute and immutable, instead of being the expression 
of a particular political philosophy at a given time. 

For this reason, this writer sees no difficulty in reconciling the 
“ balance of interests ’’ philosophy, a basically relativist approach, 
which distrusts juridical absolutes, with the ‘‘ preferred freedoms ”’ 
doctrine of Stone, Jackson or Douglas. Every Constitution has 
its ultimate foundations, its basic postulates, or, in kelsenian 
language, its “‘ initial hypothesis.” The difference between, on 
the one hand, those who, like Kelsen, believe values to be outside 
the realm of legal science or, like Radbruch, articulate them as 
matters of choice and belief, not of scientific proof, and, on the 
other hand, those who, like the Scholastics or the Rationalists, 
believe human values to be deducible from Divine or human reason, 
lies simply in the source of the legal postulate. To hold, with 
Stone or Douglas, that for the American Constitution, which has 
embodied the values of a democratic society, the ‘‘ Bill of Rights ”’ 
Amendments are more basic than immunity of private property 
or contract from regulation in the public interest, simply asserts, 
rightly or wrongly, that these are the values in the light of which 
the court has to interpret the American Constitution, the basic 
law of American democracy. Another Constitution may require 
a different interpretation. What this approach does not assert, 
is that any human values are immutable because they are grounded 
in the Law of Nature. 

It is idle to expect—nor does Professor Mason believe—that 
the controversies surrounding the Supreme Court will cease. The 
court is no longer basically divided on the sues that split it 
in the middle thirties. It is divided on other matters, as is 
inevitable when nine men of different background and philosophy, 
and not made to conform by fear, decide on vital human issues. 
Nor is it surprising that the attitude of the different social 
groups—industry, organised labour, churches, etc.—towards the 
supremacy of the court in constitutional matters should be -in- 
fluenced by their sympathies towards the principles which it lays 
down at a given time. In Federal Democracies like those of the 
United States, India, Australia og Canada, the courts cannot 
evade basic political issues arising from the interpretation of a 
Constitution. They have to keep a precarious balance between 
the Scylla of unawareness of political issues where they do in- 
escapably arise, and the Charybdis of confusion of their personal 
political beliefs with the law. 

Such a task—which Britisk judges do not normally have to 
face—has its dangers as well as its advantages. A comparative 
student of the philosophy and psychology underlying the judgments 
of the House of Lords as compared with those of the United 
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States Supreme Court can admire the balance and the cool detach- 
ment with which the British judge can keep above the turmoil 
of political battle. But this attitude can lead sometimes to the 
deceptive belief that, as Lord Finlay put it in The King v. Crown 
Milling Company,* “it is not for this tribunal, nor for any tribunal, 
to adjudicate as between conflicting theories of political economy,”’ 
with the result that vital policy issues are ignored even where 
they do matter.* Nobody can accuse the present-day Supreme 
Court of the United States of such unawareness. The ‘price to be 
paid is often sharp and, on occasions, bitter conflict within the 


‘court, and its exposure to the turmoil of political controversy. 


It is likely that the Supreme Court of the United States will 
survive the onslaught substantially unimpaired, and that it may 
even emerge from it with enhanced prestige. When the court 


In 1987 freed itself from the shackles of an inflexible and 


prejudiced laissez-faire philosophy, it saved its soul. It restored 
the Constitution to a living and developing instrument not 
designed to prevent the legislature from keeping in step with 
vital economic and social changes. Since then, the court has been 
deeply conscious of its dual function, as a relatively impartial 
and detached pillar of the rule of law in the incessant turmoil 


of the American political system, and as the articulate conscience 


of the-nation (within the limits of the Constitution). The court 
has been increasingly aware of the element of statesmanship 
inherent in its judgments. Especially in the school segregation 
case, it has attempted to be statesman as well as judge. The 
implementation of the judgment may take longer than expected. 
Some states may defy the judgment almost to the point of civil 
revolt. But it is likely that, within a generation or less, the 
judgment will have been fully implemented. 

There wil, at any given time, be powerful groups and interests 
bitterly opposed to the role of the court. But in the delicate’ 
balance of political forces that make up the American body 
politic, it seems to fulfil an indispensable function which it appears, 
on the whole, to discharge with greater wisdom today than half 
a century ago. 

W. FRizpMAnn.* 


Ca 


2 [1927] A.O. 304. 

In that very case the Privy Connoil decided in favour of a laissez-faire 
economy, and effectively killed the New Zealand Anti-Monopoly legislation by 
acne that a highly restrictive flour millers’ cartel, which included elimina- 
tion of competition, restriction of output, price-fixing, and exolusionary powers, 
was not against the ** public interest '’ ın the sense of the Commercial Trusts 
Act, 1910. 

* Professor of Law and Director of International Legal Research, Columbia 

University, New York. 
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“REASONABLE FORESIGHT OF ° 
NERVOUS SHOCK ” : 


THE purpose of “this article is to relate the existing medical 
knowledge on the causation of nervous shock with the legal opinions 
as to liability for nervous shock caused inadvertently. 

The reasoning which sets up nervous shock as a separate tort 
is fairly characteristic of the prevailing confusion as to the causation 
of damage from emotional shock. This has been enhanced by 
difficulties in terminology,’ which has led to breakdown in com- 


‘munication between Medicine and the Law on the subject. 
Furthermore the position has not been’ assisted by inaccurate 


observations on causation which have appeared in legal pericdicals, 
and, in some cases, have seeped into the courts.” The necessary 
co-operation between medicine and the'law is probably delayed 
by the fact that the two professions appear to be out of sympathy 
with each other over the question of personal damages. ‘‘It is 


- all very well to say that the Jaw should keep pace with modern 


psychology and psychiatry. People who say this are apt to forget 
that the administration of justice is a practical art which involves 
a great many policy considerations outside the frame of references 
of science.” This statement by a recent legal writer? sums up 
what can only be called the “‘ ostrich ” attitude of some lawyers. 
Equally uncompromising are the words of a recent medical writer *: 
“< Medicine is a practical subject in which all interest must be 
massed on the actual patient and his clinical state. Thus medical 
men find it hard to comprehend or approve any system in which 
the sufferer is neglected in favour of a theoretical approach to the 
financial alleviation of injury.’’ 

The first step in assessing liability for personal damage of any 
kind is to establish the medical connection between the alleged 
damage and the act or omission in question. This preliminary 
inquiry is not concerned with any qualification such as the propor- 
tion of the damage caused by the act, the contribution of pre- 
existing damage, or the effect of susceptibility to the type of 


a 
1 6.g., 10 medical terminology the term ‘‘shock’’ is used in at least two. 


completely different senses. i 

2 A notable culprit is the note appearing in (19838) 11 Can.Bar Rev. 516, which 
not only confuses surgical shock (which has nothing to do with emotion) 
with nervous shock, but also states that irreversible organic changes, 1.6., 
physical damage, may occur in the nervous system tissue as a result of 
emotional shock. This proposition, which can be supported by no medical 
authority whatsoever, clearly imfluenced Evatt J., who quoted it ın Chester v. 
Waverley Corporatton (1939) 62 O.L.R.I. 1, ina as paaa which Lord Wright 
thought ' will demand the consideration of any judge who 18 called upon to 
consider these questions’’: Bourhill v. Young I9 ] A.C. 02 at 110. 

3 MolIntyre (1953) 81 Can.Bar Rev. 775. 

t Murphy (1952) J.Irish Med.Agsn. 188. 
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damage suffered; it is concerned solely with the question whether 
the alleged personal damage, or any part of it, can be connected 
in the medical sense with the act which is alleged to have been 
negligent. If there is no evidence of such connection the action 
will fail. : 

The next step is to determine what damage is actionable in 
negligence. For reasons of policy the courts have restricted 
recovery for nervous shock to that resulting in physical illness; in 
other words mental distress unaccompanied by such illness will not 
be agtionable.® This restriction requires analysis in terms of 
medical causation. Damage from emotional shock may be, in 
medical language, “ somatic ” or “‘ psychic,” and not infrequently 
it is a combination of both. These terms mean respectively 
“organic”’ (i.e. physical) and ‘‘mental’’ (t.e., non-physical). 
Organic sequelae of an emotional shock would include miscarriage, 
coronary - thrombosis and cerebral haemorrhage (“stroke ’’). 
Psychic sequelae would include hysteria and various neuroses. It 
is important to note that psychic damage may give rise to physical 
symptoms; hence conversion hysteria (purely psychic damage) 
may give rise to paralysis of one or more limbs, a condition which 
would clearly rank as physical illness for legal purposes. 

It is especially important to understand this point in relation. 
to the threatened emergence of nervous shock as a separate tort.‘ 
It is not clear what is meant by this development. It could mean 
that damage (whether organic or mental) from emotional shock 
must be kept separate from damage due to other damaging agencies 
(e.g., physical impact). On the other hand it could mean that 
mental damage must be kept separate from organic damage. 
Whichever interpretation is adopted, the medical implications will 


5 See however Austin v. Mascorin [1042] 2 D.L.R. 316, ın whch “ interference 
with the physical well-bemg'’ of a mother who had seen her child mjured 
in an secident was held actionable ın negligence. It appears that an ection 
in neghgence must be sustained by eer | more than a temporary dis- 
turbance, whether physical or emotional. The postion with mtentionall 
wnflisted harm is not clear. Note however that “interference with healt 
and comfort’? amounts to ‘‘ actual bodily harm ° within the Offences against 
the Person Act, 1861, c. 100, s. 47, Archbold, 82nd ed., 969. Hence in 
R. v. Miller [1054] 2 Q.B. 282 ‘‘ interference with the state of mind for the 
time being” was held within the section, per Lynskey J. at p. 202. For 
an American case allowing recovery for intentional mvasion of “mental 
tranquillity ’’ see Barnett v. Cedlection Service, (1982) 242 N.W,Rep. 25 
(Supreme Court of Iowa), in which the plaintiff suffered mental in, anguish, 
and humultation as a result of eee eee letters from the defendant. 

6 ' Perhaps it may be objected that we have no warrant for thus distinguishing 
mental health and secunty of bone and muscle. But history and, certain 
practical considerations require that these be considered apart, whatever a 
stricter abstract adherence to biological science might dictate '': Pound (1916) 
28 Harv.U.R. 856. He did however admit that the advance of medical science 
would determine the development of the Jaw on this pomt. See also Bohlen, 
Studies in the Law of Tort 262; Goodhart (1053) 16 M.D-R. 22; Ellis Lewis in 
Winfield, Tort, 6th ed., 92; Diss (1955) C.L.J. 201; and Machin (1954) 
17 M.L.R. 413 (who discusses the separate ‘‘ body and mind safety mteresia "’ 
considered below). The view is also umplicit in the judgments of Bankes 
and Sargant L JJ. ın Hambrook v. Stokes Bros. (unjra). 
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render any practicable application impossible, as the distinction 
will depend on a specificity of damage which would be against all 
modern medical experience. One way of expressing the distinction 
is to create separate “‘ body safety ”? and ‘‘ mind safety ” interests, 
with the result that.the defendant will not be liable for directly 
consequential damage from emotional shock if damage from 
physical impact alone should have been foreseen’; the converse 
would also apply. This proposition would confront the medical 
evidence with an impossible task of apportionment where the 
plaintiff’s damage is of both types, and it is submitted that the 
result would be discreditable to any system of jurisprudence. 
Whereas there was during the latter part of the last century some 
support for the medical concept of specificity of damage, modern 
medical experience has shown that in most illnesses it is not 
possible to isolate the emotional and physical factors to the 
extent which would be required by the courts if the distinction 
were to be accepted. The courts have been prepared to recognise 
as actionable in neghgence damage from a number of agencies 
such as changes of temperature,® intoxication,’ infection,?° sensitisa- 
tion,* ifradiation,’* ete., but while factors such as physical 
integrity and areas of potential risk will vary in each case, the sub- 
stantive requirement of foresight of personal damage is common 
to all.” It seems unreasonable to erect a special tort in the cage 
of emotional shock. It is true that it is not, apparently, possible 
to bring an action in trespass for intentionally caused emotional 
shock, but it appears that even this distinction will have to be 
reviewed in the light of recent work on the historical development 


‘of trespass." 


Any general observations on a subject as complex as the causa- 
tion of damage from emotional shock would not be accurate without 
endless qualifications. Since the purpose of this article is to extract 
the information relevant to legal requirements, no qualification 


T A proposition which 1s strongly disapproved of by Singleton and Denning 
L.JJ. in King v. Phillips [1958] 1 OB. 437, 440. Bee also Donovan J. in 
Dooley v. Cammell Laird ¢ Co. [1951] 1 Lloyd's Rep. 271. The distinction 
18 not Secut by the American Restatement of Torts, Vol. 1, s. 17, and 
WAS resis by Winfield, Textbook of the Law of Tort, 5th ed., 38.° 

3 Coyle v. John Watson Lid. [1915] A.C. 1 (cold air causing pneumonia), 
Donoghue v. Stevenson [1982] A.C. 562. 

10 Brintens v. Turvey [1005] A.C. 230 (a®thrax). 

11 Grant v, Australian Knitting Mills Ltd. [1986] A.O. 85 (dermatitis). 

13 Ultrasonic damage and future hazards of the atomic aga; see Nova Mink v. 
Trans Canada Atrlines [1951] 3 D.L.R. 241. = 

18 Bee Carmarthenshire County Counal v. Lewis [1955] A.C. 549, especiall 
Lord Reid's speech, pp. 562-667, from which tha commentator in (195 
71 L.Q.B. 162 concludes: ‘''The ares of potential risk’ ıs therefore co- 
terminous with foreseeability and neither limits nor extends the field of 
liability." 

I4 “The new theory regards trespass vi et armis not as the ancestor of trespass, 
but as a distinguished member of the same generation; they were all just 
actions in tort, and there was no special magic about those redresaing forcible 
injuries ’’; Milsom [1955] C.L.J. 107. 
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will be given which is not essential to that purpose. The human 
nervous system consists essentially of two parts which are 
anatomically and physiologically distinct. They are the central 
nervous system and the autonomic nervous system. It is with 
the autonomic system with which we are chiefly concerned. This 
system operates largely independently of the volition on the 
“ involuntary °’ muscles of certain structures such as the urinary 
bladder, gut, heart, and blood vessels. It is the vestige of the 
primitive nervous system of lower animal life, and gives rise to 
appreciable subjective physical sensations in healthy persons only 
in times of crisis. These sensations include frequency in passing 
water, looseness of the bowels and palpitations, which we have all 
experienced on certain occasions such as the period before an 
examination or a football match. These symptoms are harmless in 
a normal individual and are due to an emotional discharge through 
the autonomic system. Where, however, some physical predis- 
position to damage is present, such as arteries narrowed by disease, 
weakness of the heart wail, or perhaps a pregnant uterus, a 


_ moderately severe discharge may cause incapacitating illness or 


even death, as, for example, from coronary thrombosis, cerebral 
haemorrhage or miscarriage.** The factor which initiates a 
discharge through this system is predominately fear," and fear 
may be of many kinds. It may be for one’s own personal safety, 
or for the safety of another; it may be for the loss of a loved object, 
or even an abstract ideal such as honour, reputation, or a political 


15 Jarvinen (1955) B.M.J. (2) 818 discussed the incidence of death in sufferers 
from coronary thrombosis following ward rounds. This is, attributable to 
fear and anxiety as to what the doctor may decide as a result of his 
examination. 

16 Baudelocqus reported that he saw 92’ cases of abortion following the explosion 
of a powder tower. For other reports, ses Emotions and Bodily Changes, 
Columbia Univ.Press (1947), PP. 345 et seq. But it is dangerous to assess 
the expectancy of abortion folowing emotional shock without taking into 
consideration also the proportion of pregnancies which sbort in any case. 
This 1s conservatively estimated at ten per cent., though an accurate figure 
is not obtamable owing to the fact that the majority ocour in early preg- 
nanoy when medical aid is not necessarily sought. Hertig and She don, 
working in Boston, Masa. analysed a thousand cases of abortion, selected for 
relisbiity of clinical history and completeness of pathological material. Only 
one case could be shown to have been due to external trauma and/or 
emotional shock, while careful pathological and embryological examination 
of the remaiming eleven cases givmg a definite history of antecedent trauma 
or shock showed that in each case the abortion was due to inherent defects 
of the ovum or placenta, the antecedent trauma or shock being purely 
coincidental. Impressed by these findings they questioned seven Boston con- 
sultants with s combined obstetrical experience of 157 years°and found that 
they could recollect only six bona-fide cases of abortion due to shock or trauma 
between them (117 Ann.Surg. (1948) 596 et seg.). These findings provide an 
interesting comparison with the views of some lawyers as to the expectancy 
of damage from emotional shock (see 6.g., Professor Goodhart, n. 18, infra). 


17 Anger is also a factor, but not normally da . Anxisty may be damaging 


and its distinction from fear is highly complex. Fortunately the distinction 
is not essential to this analysis, as the situations in which either may be 
expected to occur are similar. For a good account of the causation of fear, 
see Gringer and Spiegel, Men under Stress (Churchill (1946) ), 120 et seg. 
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creed. ‘The common denominator of fear is always the threat of 
loss or damage to something which is highly prized, dearly loved, 
and to which the person is deeply attached. It has been shown, 
however, that extreme fear ° is appropriate, i.e., is normally found, 
only in situations where the individual’s own life is in immediate 
danger,’ one reason for this being that the very excessive discharge 
which it initiates is directed solely towards protecting him from 
immediate danger to his own personal safety. This discharge pro- 
duces profound and characteristic physiological changes; blood is 
directed from the less essential parts of the body to organs such as 
the heart, muscles and brain, which are essential to meet the 
emergency, while at the same time the blood vessels of the skin 
are constricted to guard against excessive bleeding from possible 
wounding.?° 

The consensus of modern medical opinion is that lasting damage 
does not occur in “normal” individuals as a result of emotional 
shock, however severe. Where such damage does occur, it would 
be attributed to quantitatively or qualitatively inappropriate 
reactions to a situation,? or to the effect of a normal reaction on 
some physical predisposition to damage from emotional shock, such 
as has already been described. Commonly it would be ascribed 
to a mixture of these factors. The lew is not, however, concerned 
with the normal individual of medical standards, but with the 
normal “f man in the street,” and it is with respect to his reactions 
that the criterion of reasonable foresight of damage from emotional 
shock must be fixed.’ 

Two facts emerge from this short analysis of causation, The 
first is that when a plaintiff has suffered damage from -emotional 
shock it is not justifiable to regard her damage as due to fear for 
someone (er something) else if she hasin fact been placed in fear 
for her own personal safety. The overwhelming physiological 
Tesponse characteristic of situations involving immediate fear for 


18 The term “extreme ” hardly conveys the superlat:ve quality of the fear here 
considered. 

19 ‘As might be expected, situations actually or threateningly mimical to the 
bodily self, which stir up the powerful instinct of self preservation, particularly 
a SaN upon emotional responsiveness’: Milici (1989) 18 Psychiat. 

at. 278. 

20 This a ry has been named the < alarm reaction," Selye (1986) 188 
Nature, nd. 82. b 

‘‘ Farther there is a high degree of probability that some cases of diseases 
- are precipitated, aggravated, or perpetuated by emotion. There 1s, 

however, no evidence to support the view that emotion can initiate organic 

disease ’’: Fraser Steele (1955) 175 Practitioner 129. Simuarly with psychic 
damage; ‘‘ Emotional shock, however violent, does not of ifself sufice to 
roduce prolonged psychosis. ‘Regardless of the mtensity of the emotional 
isturbances the normal individual sooner or later regains normality "': 

Milici, op. ct. Where damage does occur, it 18 attributed to an abnormal 

response to life situations. See also Palmer (1954) 4 J.Forens.Med. 225 and 

Muller (1955) 48 Dtsch.Z.gericht].Med. 32. 

2 See Wolff (1054) Stress and Disease, Thomas, Springfield, Illinois 150. 

> Bee pp. 496, 497, infra.’ 


rå 


Serr. 1956 ‘“* REASONABLE FORESIGHT OF SHOCK ”’ 488 


self is more likely to have caused the damage. Unfortunately the 
plaintiff’s own opinion as to the cause of her damage from shock 
is usually unreliable, and it is easy for counsel to extract from her 
in cross examination ‘‘ admissions ” that her shock was in fact due 
to fear for her children or some other loved object. The jury are 
usually ready to accept this sentimental view of the event as a 
right and proper conclusion, and the deception is complete. As 
Lord Wright said at the conclusion of his speech in Bourhill v. 
Young*: ‘* Modern medical science may perhaps show that the 
nervous shock is not necessarily associated with any particular 
mental ideas. The worst shock may for the moment at least 
paralyse the mind.’’ 

The other significant fact is that the unique reaction associated 
with an immediate threat to life bears an obvious relation to a 
dictum of Kennedy J. (as he then was) in the case of Dulteu v. 
White.” Kennedy J., after conceding that a claim based on 
damage from emotional shock would be sustainable in negligence, 
said °: ‘f It is not, however, to be taken that in my view every 
nervous shock occasioned by negligence and producing physical 
injury in the sufferer gives a cause of action. There is, I am 
inclined to think, one limitation. The shock, where it operates 
through the mind, must be a shock which arises from a reasonable 
fear of immediate personal injury to oneself.” This dictum, which 
later became known as Kennedy J.’s limitation, has been con- 
sidered in almost every subsequent shock case, and it is important, 
therefore, to ascertain exactly where Kennedy J. intended the 
limitation to apply in terms of the modern concept of liability in 
negligence. There are two views on this. The first view regards 
the limitation as intended to apply at duty level,’ and that Kennedy 
J. arrived at the limitation in a genuine attempt to assess when 
damage from emotional shock could reasonably be foreseen. This 
is a reasonable assumption as Dulieu v. White was the first case 
to allow recovery for nervous shock caused inadvertently, and it 
might have been expected that the court would have given some 
indication when such damage might reasonably be foreseen. On 
this view the duty would depend on reasonable foresight that the 
plaintiff would be placed in immediate fear for self. The second 
view regards the limitation ag intended to be applied at remoteness 
level. On this view damage from emotional shock would never be 
recoverable unless it had in fact been due to immediate fear for 


4 [1948] A.C. 92 at p. 119. 

5 [1901] 2 K.B. 669. Plamtiff barmaid suffered nervous shock at the sight 
of the defendant’s van and horses being driven into the bar. 

6 At p. 6765. 

7 See Sargant L.J. in Hambrook v. Stokes [1925] 1 K.B. 141 at p. 162, cited 
by Lord Porter in Bourhill v. Young (supra, note 4) at pp. 115, 116: Lord 
Murrey in Currte v. Wardrup, 1927 8.C. 588 at p. 555, Lord Thankerton in 
Bourhill v. Young (supra, note 4) at p. 99. 
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self.* A careful reading of Kennedy J.’s judgment will show 
beyond reasonable doubt that he intended the limitation to apply 
primarily at duty level. Immediately after making the limitation 
he continued as follows: “ A has, I conceive, no legal duty not to 
shock B’s nerves by the exhibition of negligence towards C, or 
towards the property of B or C. The limitation was applied by 
Bruce and Wright JJ. in the unreported case of Smith v. Johnson 
& Co. referred to by Wright J. at the close of his judgment in 
Wilkinson v. Downtown. In Smith v. Johnson & Co. a man was 
killed by the defendant’s negligence in the sight of the plaintiff, 
and the plaintiff became ill, not from the shock produced by fear 
of harm to himself, but from the shock of seeing another -person 
killed. The court held that this harm was too remote a conse- 
quence of the negligence. I should myself, as I have already 
indicated, have been inclined to go a step further, and to hold 
upon the facts in Smith v. Johnson & Co. that, as the defendant 
neither intended to affect the plaintiff injuriously, nor did anything 
which could reasonably or naturally be expected to affect the 
plaintiff injuriously, there was no evidence of any breach of legal 
duty towards the plaintiff or, in regard to him, of that absence of 
care according to the circumstances by which Willes J. in Vaughan 
v. Laff Ry. Co. defines negligence.” The distinction between the 
case he was considering and Smith v. Johnson & Co. was at duty 
level. No duty was owed in that case as it could not have 
reasonably been foreseen that the plaintiff would be placed in 
immediate fear for self, or subjected to any other damaging agency. 
On the other hand a duty was owed in Dulieu v. White as, quite 
apart from the possibility of damage to the plaintiff from physical 
impact, it should reasonably have been foreseen that she would be 
placed in immediate fear for self, which, in Kennedy J.’s view, 
was a potentially damaging emotional situation. But he con- 
tinued a little later: “In order to illustrate my meaning in the 
concrete, I say that I should not be prepared in the present case 
to hold that the plaintiff was entitled to maintain this action if 
the nervous shock was produced, not by fear of bodily injury to 
herself, but by horror or vexation arising from the sight of mischief 
being threatened or done either to some other person, or to her 
own or her husband’s property, by the intrusion of the defendant’s 
van and horses. The cause of the servous shock is one of the 
things which the jury will have to determine at the trial.” This 
passage seems to suggest that the limitation is applicable at remote- 
ness level. However, the position becomes clearer when it is 
remembered that in 1901 foreseeability was in some respects still 
the test of remoteness. Whereas it was not necessary that the 
extent of the damage should be foreseen, the generally accepted 


€ See Atkin L.J. in Hambrook v. Stokes at P. 157, Goodhart (1958) 16 M.L.R. 
17 and Lord Macmillan in Bourhall v. Young (supra, note 4) at p. 105. 
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view is that the nature, character or type of damage had to be 
foreseeable.” In Kennedy J.’s view it could not reasonably be 
foreseen that damage should result from fear for someone else, and 
damage of such a character was therefore too remote a consequence 
of the negligence. Under the circumstances the result would be 
the same at whichever level the limitation was applied, and it is, 
therefore, all the more significant that Kennedy J. should have 
emphasised that the limitation is concerned primarily with the 
question of duty. It is the failure to appreciate this point which 
has led to much of the uncharitable reception given to the limitation 
in subsequent cases. Later in his judgment Kennedy J. was care- 
ful to point out that recovery was not restricted to the extent of 
the foreseeable damage when he considered the effect of immediate 
fear for self on the plaintiff’s unforeseeable pregnancy.’® 

The danger of attributing damage as due to fear for someone 
else when the plaintiff has been placed in immediate fear for self 
does not appear to have occurred to Kennedy J. It is probable 
that the prospect of such discrimination would not have seemed 
unreasonable under the existing state of the medical knowledge on 
the subject at that time. Nevertheless, a case was decided within 
two years of the decision in Dulieu v. White which might have 
raised at least some suspicions on the point if it had been officially 
reported. As it ‘was, the case in question, Richard and Wife v. 
Plymouth Co-operative Society, passed unnoticed in subsequent 
cases. The facts were as follows: a woman, fearing that her house 
was in danger of collapsing as a result of adjacent excavations by 
the defendants, went out to seek the advice of some friends, mean- 
while leaving her children in the house. , As she was returning 
to the house one side of it collapsed and she narrowly escaped 
being struck by falling masonry. In the meantime, and unknown 
to her, the children had been moved to safety. The defence, 
following a line which was to become almost inevitable in later 
cases, suggested that the shock which she had suffered in the 
accident was in fact due to fear for her children, and, therefore, 
too remote a consequence of the negligence. Bigham J. directed 
the jury to decide whether the woman’s shock was due to fear for— 


(1) her own safety, 
(2) her children’s safety, | 
(8) her own and her children’s safety. 


The jury found for the third alternative, whereupon the judge 
sent them back to apportion the damage on the basis that she could 


° This was the substance of the argument of the defendant's junior counsel 
(later Lord Porter) in Re Polemts [1921] 8 K.B. 660, who subsequently 
considered that the court were right in rejecting 1b; (19384) 6 C.L.J. 176. See 
also Lord Wright (who was senior counsel for the defendants) in (1961) 14 
M.L R. 898, and Goodhart (1951) 68 L.Q.R. 514 et seq! 

10 At p. 679. 

11 1968) Devon Assizes; The Times, February 4, 1908. 
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not recover for damage due to shock from fear for her children. 
They achieved this remarkable feat with an award of £250. The 
rule in Re Polemis was to provide a satisfactory way out of this 
kind of difficulty, since it showed that it was not necessary that 
the nature, character or type.of damage should be foreseeable.*? 
However, as will be seen, the courts have been reluctant to give 
full effect to the rule in the shock cases. 

The critical case for Kennedy J.’s limitation was Hambrook 
v. Stokes Brothers,** and the facts of this controversial case require 
further examination in the light of the conclusions reached in 
this article. The defendant’s lorry had been left with its engine 
running at the top of a hill and facing down a narrow street which 
included a bend towards the bottom of the incline. Not long after 
the plaintiff had seen her children disappear round this corner on 
their way up the hill to school she saw the lorry, which was out of 
control and swaying from one side of the street to the other, 
careering round the corner towards her. It was stopped before it 
could reach her as a result of a collision with a building on the 
same side of the street and not far from where she was standing. 
This fact enables commentators to state that she was not in fact 
in personal danger. Mrs. Hambrook, however, was not to know 
that the lorry would collide with a building before it could reach 
her, and the facts suggest that she had every reason to be in 
immediate fear for her own personal safety, and that this situation 
could have been foreseen. She was, of course, afraid for her 
children, and she immediately went round the corner, where some 
bystanders told her that a little girl wearing spectacles and answer- 
ing to her own daughter’s description had been injured by the 
lorry. This information provoked a hysterical attack. Later she 
went to the school, where she found her daughter missing, and 
finally to the hospital, where she found the child seriously injured. 
Mrs. Hambrook, who was pregnant at the time, suffered a 
haemorrhage and eventually died as a result of the shock. The 
following points are relevant— 

(1) Negligence was admitted by the defendants, though in any 
case breach of duty to Mrs. Hambrook was shown by 
foresight of damage to her from (i) physical impact, 
(ii) being placed in immediate fear for self (and therefore 
within Kennedy J.’s limitati@n). 

(2) Re Polemis had been decided some years previously, with 
the result that recovery was no longer restricted to 
damage of a character which could have been foreseen. 

Branson J., who was the trial judge, directed the jury to answer 
the question ‘* Was the death of the wife the result of shock 


12 Discussion of the rule is beyond the scope of this article: Asquith L.J. 
reviews the authorities in Thorogood v. Van den Berghs and Jurgens [1961] 
2 K.B. 587 at pp. 551 et seg. The literature on the rule ıs extensive. 

13 [1995] 1 K.B. 141. 


— ~ — 
_ ee en 


- 
TST Å —— a „m — D osaceae er nee ee ee a i” 


Serr. 1956 ‘ REASONABLE FORESIGHT OF SHOCK ”’ 487 


produced by fear of harm to herself? ” The jury decided that it was 
not, and the judge ruled that Mrs. Hambrook’s representatives 
were ‘disentitled to recover. There could have been only two 
reasons for Branson J.’s ruling. First, that he applied Kennedy 
J.’s limitation as was intended at duty level, but was restricting 
recovery to damage of a character which could be foreseen (i.e., 
that resulting from immediate fear for self); this would, of course, 
have been contrary to the rule in Re Polemis. Secondly, that he 
was prepared to follow the rule in Re Polemis to the extent of 
allowing recovery for directly consequential damage of an unforesee- 
able character, but imposed the limitation at remoteness level by 
refusing to allow recovery unless Mrs. Hambrook’s damage from 
shock had in fact been due to her immediate fear for her own 
personal safety. On either interpretation it was necessary for the 
Jury to consider whether damage from shock to a woman who had 
been placed in immediate fear for her own life could be attributed 
to fear for her children. 

An appeal was taken against Branson J.’s finding that the 
defendants were not liable for damage due to fear for her children, 
and the Court of Appeal overruled him by a majority of two to one. 
Fortunately both Bankes and Atkin L.JJ., who constituted the 
majority, approved the rule in Re Polemis, and no allowance has 
to be made on that account in considering the reasoning whereby 
Kennedy J.’s limitation was overruled. This should have left the 
question entirely as one of the remoteness of the damage. Atkin 
L.J. made this quite clear when he said: “I am clearly of the 
opinion that the breach of duty to her is admitted in the 
pleadings.” Later he said 15: “No doubt the particular injury 
was not contemplated by the defendants, but it is plain from 
Polemis v. Furness Withy and Co. Limited that this is im- 
material.”? Atkin L.J.’s judgment is therefore authority for the 
view that the limitation is not applicable at remoteness level and 
he cannot be taken as overruling the limitation at duty level. It 
is true that he also considered the limitation at duty level, indi- 
cating that he would be prepared to overrule it at that level also, 
but his remarks in that respect were, on his own admission, strictly 
obtter. 

If the limitation is considered at remoteness level, it will 
be realised that it does not &pply in the cases where shock is inten- 
tionally produced. Clearly there can be no justification for 
discrepancy between the ‘intentional’? and the “ unintentional ”’ 
cases at remoteness level, and Atkin L.J. was able to cite the 
“< intentional ” cases** against the limitation with considerable 
14 At p. 156. 15 At p. 157. 
16 Wilkinson v. Downtown [1897] 2 Q.B. 57, Janvier vy. Sweeney t1019] 2 

K.B. 816: Atkm L.J. also cited Pugh v. London, Brighton & South Coast 

Ratlway [1896] 2 Q.B. 248 against the limitation, a case which Sargant LJ. 


pointed out “is merely a decision on what amounted to an accident within 
the meaning of a policy”’ (at p. 164). 
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effect. On the other hand, if the limitation is applied as Kennedy 
J. intended, from the standpoint of the existence of a duty of care, 
there is no such difficulty as foresight of damage should be 
irrelevant to the intentional cases, which are best regarded as 
analogous to trespass.” If A deliberately strikes B intending to 
do no more than to hurt her, and she suffers damage as a result of 
some peculiar susceptibility to injury from slight blows, it will 
not avail A to show that no damage could reasonably be foreseen 
as a result of his intentional act. Similarly, if A deliberately 
shocks B intending to do no more than to terrify her, and she 
suffers damage as a result.of some peculiar susceptibility to damage 
from emotional shock, the same principle should apply. The 
limitation, being concerned solely with the question of reasonable 
foresight of damage from emotional shock does not apply. 


On the other hand Bankes L.J. treated the case entirely as one 


of the existence of a duty of care, depending in the circumstances 


on foresight of damage from emotional shock. As he approved the | 


rule in Re Polemis, it is difficult to justify this approach unless it 
is assumed that he regarded nervous-shock as a separate tort; even 
so it should have been unnecessary to have overruled Kennedy 
J.’s limitation as it could have been foreseen that Mrs. Hambrook 
would be placed in immediate fear for her own personal safety. 
He proceeded as follows **: | 


“ Upon the authorities as they stand, the defendant ought to 


have anticipated that if his lorry ran away down this narrow 
street, it might terrify some woman to such an extent, through 
fear of some immediate bodily injury to herself, that she would 
receive such a mental shock as would injure her health. Can any 
real distinction be drawn from the point of view of what the 
defendant ought to have anticipated, and what, therefore his duty 
was, between that case and the case of a woman whose fear is for 


her child, and not for herself? Take a case in point as a test. ` 


Assume two mothers crossing this street at the time when this 
lorry comes thundering down, each holding a small child by the 
hand. One mother is courageous and devoted to her child. She 
is terrified, but thinks only of damage to the child, and not at all 


about herself. The other woman is timid and lacking in motherly ` 


instinct. She is also terrified, but thinks only of the damage to 
herself and not at all about her child. The health of both mothers 
is seriously affected by the mental shock occasioned by the fright. 
Can any real distinction be drawn between the two cases? Will 
the law recognise a cause of action in the case of the less deserving 
mother, and none in the case of the more deserving mother. Does. 


17 See p. 480 (supra). It seems that these actions are brought as actions for 
personal injuries ın order to save deciding whether they fall under trespass 
or case. 

18 At p. 161. 
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the law say that the defendant, ought reasonably to have antici- 
pated the non-natural feeling of the timid mother, and not the 
natural feeling of the courageous mother? I think not.” 

With all respect it must be pointed out that this reasoning pro- 
vides no argument against the limitation at duty level since it 
should reasonably have been foreseen that both mothers would 
be placed in immediate fear for their personal safety. It would, 
in any case, be impossible to attribute the “‘ courageous ’? mother’s 
damage to fear for her child, unless it was assumed that she was 
entirely lacking in the normal instinctive and automatic emotional 
reaction to an immediate threat to her own life: a proposition which 
is medically unsound and based largely on sentiment. 

The favourable reception accorded in subsequent cases to the 
dissenting judgment of Sargant L.J.!” makes it important to see 
where and how he dissented from the majority view. He alone 
emphasised that Kennedy J.’s limitation applied at duty level, 
and he alone refused to overrule it, supporting this decision with 
the most convincing argument that has yet been put in favour of 
retaining the limitation. But beyond this point his judgment 
becomes extremely hard to follow as he reaches the conclusion that 
no duty existed towards Mrs. Hambrook; a proposition which can 
be justified only by discounting the possibility of foresight of 
damage to her from both physical impact and immediate fear for 
self, not to mention the admission of negligence in the pleadings to 
which he does not refer. His treatment of the co-existence of her 
fear for her children and for herself is entirely unconvincing, and 
he said of the type of example employed by Bankes L.J.(supra): 
“ Here there is, as the evidence has been given, little risk of such 
confusion, since there is no evidence that Mrs. Hambrook was, or 
considered herself to be, in any personal danger, and the inference 
which Sergeant Sullivan asked the- court to draw was that the 
shock was due to Mrs. Hambrook’s acute apprehension of the 
danger to one or more of her children.” ? But, he had already 
said earlier in his judgment?: ‘‘ Her state was no doubt due to 
shock arising from one or other aspect of the accident; but the 
evidence given did not indicate with absolute certainty whether 
the shock was due (1) to apprehension of immediate injury to her- 
self from the lorry, though her exclamations seem to negative this 
view, or (2) from apprehen#fon of injury having been caused by 
the lorry to one of her children.” It is difficult to see why the 
natural and expected exclamations of concern for her children 
should be allowed to detract from the damaging effect of a situation 


19 At p. 159. See Lord Murray in Curne v. Wardrup, 1927 S.C. 588 at p. 565; 
Lord Russell of Killowen in Bourhsll v. Young (supra, note 4) at p. 108: 
‘“ I prefer the dissenting judgment of Sargant L.J. in Hambrook v. Stokes ''; 
also Lord Macmillan at p. 105, Wickhem J. n Waube v. Warrington (1985) 
258 N.W.Rep. 497 at p. 500, 

20 At p. 164. 

1 At p. 160. 
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in which she had been placed in immediate fear for her life. It is 
easy to see the line that cross examination might have taken if 
Mrs. Hambrook had survived to face it, as no mother would have’ 
denied that she was afraid for her children and the jury would 
have seen no reason to depart from their sentimental verdict. 

Similar considerations arose in the Scottish case of Currie v. 
Wardrup * which was decided a few years later. The pursuer and 
her fiancé were out walking together when they were run down by 
a bus. The fiancé was seriously injured, but the pursuer, although 
knocked over, suffered damage only from nervous shock. The 
defence, which had managed to extract some admissions from the. 
pursuer that her shock was due to fear for her fiancé, invited the 
trial judge, Lord Murray, to put the matter to the jury. Lord 
Murray felt himself obliged to accept their invitation, and directed 
the jury to decide whether the pursuer’s shock was due to: (1) fear 
for her fiancé, or (2) fear wholly or in part for herself. He was, 
however, careful to point out to the jury that the question was 
quite immaterial, as there had been a breach of duty to the pursuer 
and she would recover all her damage on either count. The jury 
found for the second alternative, and on a Bill of exceptions to 
his direction Lord Murray refused to ask the jury to discriminate 
between the damage due to fear for her fiancé and fear for herself. 
On appeal the Court of Session upheld Lord Murray by a majority 
of three to two. Of the majority, Lord Anderson and Lord 
Hunter thought that Lord Murray had shown altogether too much 
patience with the defence’s proposition, and that the question 
should never have been put to the jury in the first place. Lord 
Anderson said *: * It is doubtful if the most eminent Harley Street 
specialist could answer the questions which were put to the jury. 
These questions, I say again, should never have been put.” Lord 
Hunter said’: “It is really for a metaphysician and not for a 
juryman to distinguish between the two kinds of damage.”? The 
dissenting judges* placed great weight on the admission of the 
pursuer that her shock was due to fear for her fiancé, of which 
Lord Anderson said’: ‘‘ She chose to introduce an irrelevant topic 
as to what she had experienced because of what was happening 
to a friend. That is the root of the whole trouble.” 

Lord Murray, in his judgment on the appeal, made an 
important observation on Kennedy®J.’s limitation. He said®: 


_ “Tt is to be observed that in Dulteu’s case, the limitation 


suggested by Kennedy J. (disapproved of by the majority of the 
judges in Hambrook’s case) is expressly based on the view that in 


2 1027 8.0. 638. 

3 Tachycardia (rapid heart action) and tramors. 

4 At p. 661. 

5 At p. 649. 

* Lord Justice Clerk Allness and Lord Ormuidale. 
7 At p. 652. 

8 At p. 5565. 
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the case figured no duty to take care would arise, as also, in his 
view, was the case of Smith v. Johnson there referred to.” It is 
clear that Lord Murray did not regard the limitation as applicable 
at remoteness level. The American courts seem to hold similar 
views on this aspect of the shock cases, as is shown by the case 
of Bowman v. Williams?’ which is in many respects similar to the 
Hambrook case. A man, looking out of his window, saw an 
uncontrolled lorry coming straight for his house. It plunged into 
the basement, where he knew his children were playing, and caused 
substantial structural damage. The-defence adopted the usual 
line of trying to show that the shock !° which he received was due 
to fear for his children and his property. Parke J., however, 
refused to be drawn, and said!!: ‘There was no basis to 
differentiate the fear caused for himself and his children because 
there is no possibility of division of an emotion which was instantly 
evoked by the common and simultaneous danger of the three.” 
In a recent Canadian case, Horne v. New Glasgow, a lorry went 
out of control while going down a hill and crashed into a house at 
an estimated speed of sixty m.p.h., coming to rest within a few 
feet of the lady occupant who was in the living room. She escaped 
damage from physical impact, but suffered nervous shock,” 
admitting that she was extremely worried about the fate of her 
house and of her aged parents who were in a room upstairs at the 
time of the accident. McQuarrie J., allowing her to recover, 
decided that her shock was due to the accident “ causing her to 
believe that her home was destroyed, and no doubt to fear instinc- 
tively for her own safety and the safety of her parents.” 4 It 
appears that little importance was attached to the plaintiff’s 
immediate fear for her own life, which was potentially the most 
damaging emotion of all. 

Difficult questions may be raised in the cases where it is not clear 
whether the possibility of damage from physical impact might have 


° (1983) 164 Md. 897, 165 Atl. 182, Maryland Court of Appeals. 

10 Hysteria. 

11 164 Md. 408, 165 Atl. 184. 

12 (1954) 1 D.L.R. 882, Supreme Court of Nova Scotia. 

18 Abdominal pam, sleeplessness, and nightmares. 

14 At p. 888. 

16 This raises the further question of whether the court would be prepared to hold 

` that a duty existed not to qmuse damage from shock to a plaintiff by 
damaging property. In Rasmussen v. Benson (1938) 280 NW. Rep. 890, 
the Bupreme aot of Nebraska, by a majority of four to two, allowed a 
dairy farmer fo recover for nervous shock (cardiac decompensation leading 
to death) resulting from his herd beimg poisoned by bran contaminated with 
arsenic. His shock was also considered to have been due to fear for his 
customers who had consumed the milk from his cows. The possibility of 
foresight of damage to him from consuming the milk himself was not 
considered by the court. The majority place great weight on two previous 
decisions, Hanford v. Omaha Street Ry. Co. (1925) 208 N.W. 648 (woman 
narrowly missed 1nj in collision between two street cars) and Netusil v. 
Novak (1981) 285 NW. 835 (woman attacked by vicious dog), in both of 
which, as the dissenting judges pointed out, the plaitiffs were in immediate 
fear for their personal safeties. : 
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been foreseen. One such case was Bourhill v. Young,** in which the 
pursuer, an Edinburgh fishwife, suffered a miscarriage as a result 
of hearing the noise of an accident, and later seeing a pool of 
blood in the road. She was about sixty feet away from a collision 
which had taken place between a motor bicycle and a car. A 
tram, from which she had just alighted, was between her and the 
accident. The House of Lords treated the case entirely as one 
of the existence of a duty of care, depending in the circumstances 
on the possibility of foresight of damage from emotional shock. 
Their lordships did not consider the possibility of damage from 
physical impact could reasonably have been foreseen; nevertheless, 
as Denning L.J. has pointed out in a recent case, the fishwife 
would have been entitled to recover if by some freak chance she 


had been struck.!? It would, of coprse, have been a very different 


kind of accident for this to have happened, and the question 
raises very difficult metaphysical problems as to the situation of 
the hypothetical reasonable observer in time and space. The 
accident between the two vehicles was agreed to have been the 
fault of the cyclist, but it was pointed out in the House of Lords 
that although he was driving his cycle at an excessive speed, it was 
nevertheless under control and there could be no possibility of a 
person in the pursuer’s position being in danger from physical 


. impact. From the point of view of the analysis in this article, 


there was, in the circumstances, no reasonable foresight that the 
pursuer would be placed in immediate fear for her own personal 
safety, and it is important to note in this respect that the learned 
Lords expressly left themselves free to pronounce finally on 
Kennedy J.’s limitation. One feature of this case was that the 
previous decision of the Court of Appeal in Owens v. Liverpool 
Corporation ?® was disapproved of by three of the learned Lords 
who referred to it.2° In that case a tramcar negligently collided 


with a hearse so that its glass side was broken and the coffin. 


appeared in danger of falling off into the road. The plaintiffs, 
who were following behind the hearse as mourners in a car, suffered 
nervous shock as a result of the sight of the coffin’s precarious 


16 [1943] A.C. 92. i 

17 King v. Phillips [1953] 1 Q.B. 429 at p. 489. See also the remarkable state- 
ment in Clerk and Inndsell on Torts, 10th ed., 849: ‘‘ It 1s submitted that in 
so far as Bourhill v. Young (a Scots appeal) decided that Young owed no duty 
of care to the fishwife, ıt was wrongly decided according to English law.” 
Supporters of this view will find if dificult to expl treatment of the 
case by the House of Lords ın Carmarthenshire County Councl v. Lewis 
[1955] A.O. 649 (an English sppeal). 

18 Lord Russell of Killowen preferred Sargant L.J.’s dissenting judgment in 
Hambrook v. Stokes, Lord Macmillan (at p. 105) reserved his opinion 
on the limitation, Lord Wright (at p. 112) would express no final opinion 
on it. Lord Thankerton thought that there might be cases where the limita- 
tion would not apply (at p. 99). ` 

19 [1939] 1 K.B. 894. 

20 eae oe at p. 100, Lord Macmillan at p. 105, Lord Wright at 
p. A 
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positio “ial judge held them disentitled to recover on the 
groun fere had been no sight or apprehension of damage 


to a/uiman being, this requirement apparently being regarded as 
the ratio decidendi of the Hambrook case. The Court of Appeal 
reversed his decision and appeared to treat the case entirely as 
one of remoteness of damage, MacKinnon L.J. (who delivered the 
judgment of the court) implying that the court would have been 
prepared to allow recovery if the shock had been due to apprehen- 
sion for “‘ the life of a beloved dog.’’’* It is not clear at what point 
negligence was established towards the plaintiffs in this case. It 
was not considered whethér.damage from physical impact could 
reasonably have been foreseen,* nor was it considered whether the 
plaintiffs might reasonably be expected to have been placed in 
immediate fear for their own personal safeties. On the facts, only 
one of them was in a position to know that an accident was taking 
place; the remainder saw only the aftermath, i.e., the precarious 
position of the coffin. It may be that negligence towards the 
hearse was considered sufficient to found culpability towards the 
plaintiffs, but this could be supported only by an abstract view of 
negligence and would be against the great weight of authority. 

There remain those cases where the victim could not, by any 
stretch of the imagination have been placed in any personal danger. 
The American case of Waube v. Warrington’ provides a good 
example. A woman standing at the window of her house suffered 
nervous shock and died as a result of seeing her child run over 
and killed by a motorist. Wickhem J., delivering the judgment. 
of the Supreme Court of Wisconsin, held her representatives dis- 
entitled to recover. He said‘: “ The problem must be approache 
from the outset from the viewpoint of the duty of the defendant 
and the right of the plaintiff, and not from the viewpoint of 
proximate cause.” He made a passing reference to the Hambrook., 
case in which he preferred the judgment of Sargant L.J i, and 
said“: ** With due deference to the learned judges who concurred 
in the decision, we cannot escape the conclusion that the deter- 
mination in the Hambrook case is incorrect both in its initial 
approach and its conclusions.”’ 

The facts of Waube v. Warrington are indistinguishable in 
principle from the recent English case of King v. Phillips. A 
taxi driver backed his cab, Yar looking, on to a child’s tricycle, 

_ slightly injuring the chid. ‘The child’s mother, who was in a house 
aboy~ ` *v yara ` “eet, heard her child scream, and, 
Je `~ taxi slowly backing over the 


‘thought so when they 
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tricycle. She could not see the child, and she immediately ran 
downstairs and into the street where she met the child running 
towards her. She suffered nervous shock as a result of her 
experience, and McNair J., the trial judge, held her disentitled to 
recover as she was outside the area of potential danger, and there 
was therefore no breach of duty towards her. The Court of Appeal 
upheld the decision, but a different reason for the decision was 
given by each Lord Justice. The essential question should have 
been whether it could reasonably be foreseen that a mother would 
| 


- — —— _ — — — 


suffer nervous shock as a result of immediate fear for her child’s 

safety. Singleton and Hodson L.JJ. held that no duty existed; 

Hodson L.J.” on the ground that the case was outside Kennedy 

J.’s limitation, Singleton L.J. on the ground that the woman was 

so far away from the accident that she could not reasonably be 

expected to be within the contemplation of the taxi driver. If 

g it is to be admitted that a woman can reasonably be expected to 

suffer nervous shock as a result of apprehension for the safety of 

| her child (and Singleton L.J. seems to admit this), it is difficult to 

see how her distance from the accident can qualify this foresight, 

| providing she is in a position to appreciate the nature and quality 

| of the immediate threat to her child. Denning L.J.” held that a 
| 
! 
| 





duty did exist under the circumstances, but that the damage was 
teo remote a consequence of the negligence as a taxi driver could 
not reasonably be expected to have foreseen that the slow backing 
of his cab would terrify a mother seventy yards away. He dis- 
/ tinguished the Hambrook case on the ground that the lorry driver 
` ought to have foreseen that a runaway lorry might seriously shock 
the mother of children in the danger area. Again it is difficult to 
see the justification for this distinction in:foresight, as in either 
case'it is the potentially damaging effect of immediate fear for 
_-~the child which is in issue, and this would be the same in each 
oe case., The conclusion to be reached from this case is that the 
j court was unwilling to face squarely the question of reasonable fore- 
| sight of damage from emotional shock. 
| 
! Conclusions 
The modern concept of liability in negligence has resulted in a 
shift of emphasis from remoteness level to duty level, as it has 
| become appreciated that the test offoreseeability of risk affords 
} the only practical solution to the causat'-- nroblem.* rae ees 


. 442, 
believe that a ~: 
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for this approach in cases of nervous shock was appreciated as 
early as Dulieu v. White, the first case to allow recovery for 
nervous shock caused inadvertently, when both Kennedy and 
Phillimore JJ. emphasised that the essential question was one of 
the existence of a duty of care.!! Kennedy J. limited this duty to 
cases where it should have been foreseen that the plaintiff would 
be placed in immediate fear for self. A ‘review of subsequent 
cases has shown that the courts have not always appreciated the 
need for this approach, but have preferred to impose Kennedy J.’s 
limitation, contrary to his intention, at remoteness level by allow- 
ing recovery only where the plaintiff’s damage has in fact resulted 
from her immediate fear for herself. This approach has neces- 
sitated the difficult and often impossible task of assessing which 
particular emotional impact has caused the damage.!™? The medical 
implications of such an investigation has been discussed and it 
has been suggested that the result is often contrary to probable 
scientific truth. It has been pointed out that the rule in Re 
Polemis, which extends liability in negligence beyond damage of 
a foreseeable character, renders unnecessary such investigations, 
which are discreditable to our system of Jurisprudence. It has 
also been shown that it is impracticable to regard preservation from 
nervous shock as a distinct interest, and that the threatened 
emergence of nervous shock as a separate tort is based on an 
Incorrect concept of causation. 

In conclusion, it is submitted that the outstanding problem in 
the shock cases is the criterion of reasonable foresight of damage 
from emotional shock, the solution of which is delayed by the 
uncertain position of susceptible persons at duty level. It will be 


11 “The difficulty in these cases, is to my mind, not one as to the remoteness 
of the damage, but as to the uncertainty of there bemg any duty’; Phili- 
more J. at p. 685. es 

12 This investigation was very nearly fatal to the platntiff’s representations in 
the Hambrook case. Once the possibility of Mrs. Hambreok'’s damage being 
due to fear for herself had been discounted, it was just as likely that her 
damage was due to any one of four incidents (1) fear a} the time of the 
accident, (2) fear experienced as a result of what the bystanders told her, 
(3) fear at finding her child absent at the school, and (4)\ fear at finding 
her child seriously injured at the hospital. The Court of are o 
decıded to send the case back to the lower court to decide whether her shoc 
(in relation to fear for her children) was due to what she experienced with 
her own unaided senses at thøæ-time of the accident. Hence Magrauder, 
49 Harv.L.R. (1986) 1 was preoccupied with this and other problems 
of remoienes sogea tho. possibilty of shock to a relative as a result of 
seeng disfig nt long after the accident, suggested that ‘‘ the ene 
impact must be fairly contemporaneous with the casualty.” Evatt J. dealt 
at length with this problem in Chester v. Waverl Corporation (1939) 62 
C.U.R. 1, pp. 17-51, and reached the conclusion thes 1t is impossible to 
abstract any definite emotional impact responsible for the damage in such 
situations. These problems will continue to harass any court which deals 
with shock cases from the standpornt of remoteness of damage. Hence Green 
(1933) 27 Uhnois L.R. states: “ The inquiry ought to be, Did the defendant 
owe the plaintiff a duty the violation of which caused the plaintiff damage? 
If there 18 any weakness ın a case, ıt will appear af one or more stages 
of this inquiry.”’ 
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necessary to select one of two views. The first is that the defen- 
dant should foresee that super-sensitive persons may be present,” 
but it is difficult to define the extent of liability for shock under this 
view as the individual susceptibility to damage from shock is 
very much wider than is the case with physical impact. It is 
doubtful if it is a practicable proposition, as the price of activity, 
at any rate on the roads, would be too great. The second view 
is that the defendant is entitled to assume that the “‘ average man 
in the street’? is a person of reasonably normal condition.** Sub- 
stantial authority for this view is found in the leading case of 
Bourhill v. Young in the speeches of Lord Wright and Lord 
Porter.1* It is suggested that adoption of Kennedy J.’s limitation, 
which has been shown to correspond with a unique potentially 


13 Hence Seavey (1951) 67 L.Q.R. 475 criticises the decision in Bourhtll v. 
Young on the ground that: ‘‘ The further reason advanced by the court, that 
the defendant had no reason to suppose that super-sensitive persons would 
be present, is of course unrealistic.” Evatt J. comes out strongly in favour 
of the view im the Chester case at pp. 26-80. Goodhart, Essays tn 
Junsprudence in the Common Law (1981) 126, 127 also supports 
it, and leads him in (1958) 16 M.L.R. 25 to state that ‘*. . . ıt is a gloomy 
view of human nature which suggests that the sight of death and/or mjury 
to someone else cannot create such a shock.’’: indicating that he would 
extend foresight of damage from emotional shock to persons unrelated to the 
victim. Fortunately a expectancy 1s against all medical experience. 
Latham C.J. said in the Cheater case at p. 10: ‘“‘Desth 18 not an 
infrequent event, and even violent and distressing deaths are not 
uncommon. It is, however, not a common experience of mankind that the 
spectacle even of sudden and- distressing death of a child produces any 
consequence of more than a porary nature in the case of bystanders or 
even close relatives who seé the body after death has taken place.” See 
also Earingey (1946) 14 Med-Leg.J.(Camb.) 17. The Court of Appeal has 
rejected this view ın so fat as persons with defective eyesight are concerned. 
In Pritchard v. Post O [1950] W.N. 810, a blind man fell down a manhole 
which was alleged to be inadequately fenced. It was held (per Lord Evershed 
M.R.) that the defendants were not lable in negligence as they had taken 
the steps which they formally took, which were reasonable and proper for 
guarding and pro g ordinary members of the public, namely persons who 
could see. x 
" The necessity of acting with reference to the average case, involved in any, 
system of standards or rules, compels some sacrifice of the demands of th 
over-sensitive/’; Pound, 28 Hag LN: (1916) 865. The principle has long 
been reco in Enghsh law, hence Pollock C.B. ssid ın Alsop v. Allsop 
(1860) 5 Ff. & N. 684, at 586: “The law deals with damage which might 
reasonably result not that which may depend on the idiosyncrasy of party." 
It 18 assumed, of course, that no damage would otherwise be foreseeable. For 
sion ofthe application of this ®r:nciple by American courts, see 
d Cobb (1943) 19 Ann.Inter.Med. 805° ¢ 
15 Supra/ note 16. ~A 
1 Dera Vaos deals with the matter at length (pp. 109, 110) and concludes, 
in 80 far as foresight of susceptibilhty 1s concerned, that the criterion of 
reasonable foresight must relate with a ‘‘reasonably normal condition, 1f 
medical evidence is capable of defining 1t,...’’ Lord Porter (at p. 117) 
thought that: ‘‘The driver of a car or vehicle even though careless, 18 
“entitled to assume that the ordinary frequenter of the streets has sufficient 
fortitude to endure such incidents as may from time to time be expected 
to occur in them, including the noise of a collision and the sight of injury 
to others, and is not to be considered negligent to one who does not possess 
the customary phlegm." 
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damaging emotional reaction, would be compatible with this view, 
and that its application, in a manner consonant with Kennedy J.’s 
intention, affords a rational solution to the outstanding problem 
of the ** shock ” cases. 


* Joun Havarp. 
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* M.A., LD.B., M.B., B.OHTR., of Jesus College, Cambridge, P Middle 
* Temple, Barrister-at-Law. Late of the Professorial Medical Umt, The 
Middlesex Hospital, London W.1. 7 
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EQUITABLE RELIEF FOR THE PURCHASER 
OF HIRE-PURCHASE GOODS 


ALTHOUGH the layman commonly regards a hire-purchase agreement 
simply as a means of buying goods without paying cash, the legal 
view is that a true hire-purchase agreement is not a sale of goods 
at all. It is a complex contract which creates a bailment of 
the goods and grants the hirer an option to purchase them on 
fulfilment of ‘certain conditions. Yf, instead of granting the hirer 
an option to purchase, it,imposes an obligation to purchase the 
goods it is really a sale on credit terms. The hirer is a person 
who has agreed to buy the goods and therefore has power under 
section 25 (2) of the Sale of Goods Act, 1898, to pass a good title 
to a purchaser in good faith, although he himself has as yet no 
title to the goods. If, on the other hand, it is a true hire-purchase 
agreement, the hirer has not agreed to buy the goods and section 
25 (2) will not assist a purported purchaser of the hired goods from 
the hirer; he will get no title to the goods.* 


EFFECT OF BREACH OF THE AGREEMENT 


Like any other bailmént, the bailment of hire created by a hire- 
purchase agreement Imay be determined in accordance with its 
express provisions. E for example, the agreement provides that 
the owner of the goods may terminate the hiring without notice 
if the hirer parts with the possession of the goods, the owner 
becomes entitled to/recover possession of the goods when the hirer 
places them with an auctioneer for sale.’ A bailment is also 
terminated by any act of the bailee inconsistent with the con- 
tinuance of the bajlment even though the terms of the bailment 
make no express provision for termination. Thus where a bailee 
in possession of jewels for safe custody pledged them for:a loan 
the bailment was terminated and the pledgee liable for conversion. 

In the case of g hire-purchase agreement, however, termination 


of the bailment must be distinguis from termination of the 
whole transaction, “In a complex con of this nature it by 
no means follows that because that part of tie act which 


is a contract i bailment, is“at an end the other part oñ the 


a Helby v. Matthews [1805] A.C. 471, HL. But a purchaser from the hirer 
will obtain “good title if he buys the goods in market overt in accordanve 
with s. 27 ot the Sale of Goods Act, 1898: Bishopsgate Motor Finance 
Corpora Ltd. v. Transport Brakes Lid. [1949] 1 ER 822, C.A. 

` North Central Wagon Co. v. Graham [1950] 2 K.B. 7, C.A. 

t Ha v. Hoare (1748) 8 Atk. 44. 
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contract, which confers a proprietary interest,’ is also at an end.” ® 
A purported sale or pledge of the goods by the hirer, therefore, 
does not necessarily give the owner the right to recover the goods. 
Although the bailment of hire may have terminated, the purchaser 
or pledgee may have some rights as against the owner of the 
goods even though he is not protected by section 25 (2) of the 
Sale of Goods Act. . 

This is demonstrated by Belsize Motor Co. v. Cow.” The hirer 
of a taxi-cab on hire-purchase terms from the plaintiffs pledged 
it with the defendant in breach of the following clause in the hire- 
purchase agreement: ‘ The hirer shall not re-let, sell or part with 
the possession of the said motor taxicab . . . without the previous 
consent in writing of the owners or their said agents.” The plaintiffs 
thereupon claimed the return of the cab from the defendant and 
damages for its detention. The defendant argued that the plaintiffs 
were not entitled to the return of the cab or its value but only 
to payment of that part of the total hire-purchase price remaining 
unpaid, and Channell J. upheld this contention. “A pledgee or 
purchaser,’ he said,® ‘takes such title as his pledgor or vendor 
has, and here, whether the pledge to the defendant was rightful 
or wrongful (in this case it was wrongful), yet the defendant thereby 
acquired such rights as the original hirer had.” The original 
hirer had the right to purchase the cab on payment of the unpaid 
balance, and the defendant therefore acquired a similar right. 
In an action for conversion the measure of damages where the 
defendant has an interest in the goods is the value of the plaintiff’s 
interest as between himself and the defendant.? The plaintiffs 
were therefore entitled to judgment for the unpaid balance and 
no more. 

The Court of Appeal came to a similar conclusion in W hiteley 
v. Hilt, where the hirer “ sold ” a piano, which she held under a 
hire-purchase agreement with the plaintiffs, to the incoming tenant 
of her flat, the defendant. It was held that the hirer had in 
effect assigned to the defendant the benefit of the contract creating 
the option to purchase the piano, so that the defendant could 
exercise the option. As in the earlier case, the plaintiffs were 
entitled to the unpaid balance of the hire-purchase price and not 
to the return of the goods. 
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option to purchase. Like any other legal chose in action this 
may be assigned legally or equitably. The cases mentioned above 
are examples of equitable assignments, for whether or not they were 
in writing no notice appears to have been given to the owners, 
and no reference was made to section 25 (6) of the Judicature 
Act, 1878.** No particular form is required for an equitable assign- 
ment: all that is required is an intention to assign, and thus an 
intention to transfer to the “ purchaser ” all the hirer’s rights is 
‘sufficient. Apparently if the intention is to transfer the property 
in the goods this will be construed as an intention to assign the 
hirer’s rights. 

Certain rights are, however, incapable of assignment. In par- 


"ticular, there can be no assignment of the benefit of contracts of 


a personal nature.** Here it is important to distinguish the benefit 
of the contract from its burden: the benefit of the option to 
purchase the goods is not the same as the burden of looking 
after them. The hirer is bound to take care of the goods in 
accordance with the provisions of the hire-purchase agreement, and 
even if the agreement. is silent he is liable as a bailee to take 
reasonable care of the goods. This burden cannot of course be 
assigned to the ‘purchaser’: the original hirer remains liable. 
But the benefit of the option to purchase is different. Referring 
to the assignment of the option to purchase a piano in Whiteley 
v. Hilt, Swinfen Eady M.R. said: “There is no reason whatever 


for supposing that personal element entered into the mind of 
either of the parties to the agreement ... or that there were 
any grounds for taking this contract out of the well-settled general 


Tule that the ben of a contract is assignable in equity and 
may be enforced by the assignee.’?* This would seem to apply 
to the option to purthase created by every hire-purchase agreement 
of goods. 

But although the option to purchase is an assignable contract, 
plainly the assignée cannot be in any better position than the 
assignor; and whether the assignment is legal or equitable be takes 
subject to equities existing at the date the owner receives notice 
of the assignment. If, therefore, the option is so drawn that it 
is a conditional option, neither the hirer nor the assignee will 
be able to exercise it if the condition ‘« broken. Thus if the option 


to purchase eah only be exercise ‘*-4 that the hirer shall 
not have committed any brea- of "> Tee- 
ment,” and ei ‘ur 


a breach of o 
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exercisable.** Surprisingly enough, although this is now a common 
form in hire-purchase agreements, there is little reported authority 
on the effect of such a term. In the case of United Dominions 
Trust (Commercial) Lid. v. Parkway Motors Ltd. McNair J. 
did not find it necessary to refer to the clause contained in the 
agreement in those words. Instead, his decision was based on 
the ground that, irrespective of whether the option to purchase 
was a personal contract (this point was not considered), the parties 
could by express agreement render it unassignable. 

In that case the defendants purported to buy a motor van 
which was the subject of a hire-purchase agreement between the 
plaintiffs and the hirer.1* The defendants knew that the van was 
held on hire-purchase terms,’’ but it was a term of the contract 
of sale that the hirer would pay the plaintiffs the balance due 
under the hire-purchase agreement together with the sum of ten 
shillings in respect of the purchase money under the option to 
purchase. When the hirer failed to do this the defendants them- 
selves tendered the same amount direct to the plaintiffs but the 
plaintiffs refused to accept it, having on the same day served 
a notice on the hirer terminating the hire-purchase agreement in 
accordance with its provisions. The hirer’s breach giving rise to 
the plaintiffs’ right to terminate the agreement (and the only 
breach on the relevant date, according to the facts found by 
McNair J.) was the purported sale contrary to a clause that the 
hirer should “not sell, offer for sale, assign or charge the goods 
or the benefit of this agreement.” The (plaintiffs now claimed 
in detinue for the return of the van or its value of £850. 

The defendants, relying on Belsize Motor Co. v. Com, * denied 
that the plaintiffs were entitled to possession of the van, and said 
that they were entitled to no more than £96, the balance of the 
hire-purchase instalments, and ten shillings, ¿the purchase money 
under the option. McNair J. distinguished the earlier case, holding 
that the clause prohibiting sale in that case ?* was in no way 
comparable with the clause?’ in the presex{t:case. He did not 
draw attention to the fact that the clausé +° jn the Belsize case 
prohibited sale only if it was without the ores consent, whereas 






14 Indeed, it may be so drafted that it is no longer in existence at all, the 
whole contract being dischar--d by the hirer's breach. 


15 [1956] 1 W.L.R. 719: °° A E.R. 557. 

16 The defendanta 7°~ `a van from the hirer himself, but the 
mrentinr ‘na may be ignored for present purposes. 

17.) “nh 7 _ “ative proposal for 
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the United Dominions clause contained an absolute prohibition, 
and it is plain that the material difference lies in the fact that 
whereas the earlier clause merely prohibited the sale of the goods, 
the present clause prohibited the hirer from assigning not only 
the goods but also the benefit of the agreement: the option to ' 
purchase was incapable of assignment. The defendants had there- 
fore no interest in the goods and no contractual or other rights 
against the plaintiffs, and were ordered to return the van or to 
pay its value.! The effect was this: of the original hire-purchase 
price of £626 18s. (including the option money) the plaintiffs had 
received £580 8s. in hiring instalments, leaving a balance of 
£96 10s.; they then recovered the van or its then value of £850, 
receiving a windfall of over £250. Had they accepted the defen- 
dants’ tender of the balance when it was made they would have 
suffered no loss, the only financial breach of the agreement, which 
had been waived, being a delay of twenty days in paying the last 
instalment which they received. On accepting the balance from 
the defendants they would then have been in the position they 
originally contemplated when entering into the agreement. 


JURISDICTION TO GRANT EQUITABLE RELIEF 


The question may now be asked: could the defendants, who had 
of course paid the full value of the van when they purported 
to buy it,? claim any equitable relief? The report does not indicate 
that this question was raised, but it may be relevant in other 
cases. It is proposed| to consider first whether the hirer himself 
can seek such relief and then, if he can, whether the defendants, 
as the hirer’s esheets, can do so. There is, of course, no right 
to equitable relief. The problem is rather whether the court has 
power to grant such/relief and, if it has, on what principles that 
power will be exercised. It will be convenient to refer to the 
power of the court/to grant relief as the hirer’s right to clatm 
equitable relief. l 

The hirer’s own claim for equitable relief might arise in a 
number of ways. ! Apart from an actual “sale”? of the goods, 
he might simply break the agreement by failing to pay an instal- 
ment on the due date. He might break it by offering the goods 
for sale, even though no sale resulted, «ven though payments were 
punctually made to the owners, a “-ngh he remained in 
possession of tHe goods. In thes Wers Ei 
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under an agreement in the form in the United Dominions case,” 
serve notice terminating the agreement and retake possession of 
the goods. The hirer could no longer claim to exercise the option 
to purchase since it could only be exercised ‘‘ provided that the 
hirer shall not have committed any breach of the provisions of 
this agreement.” The hirer might have paid the major part of 
the hire-purchase price. Would the owners’ claim to the return 
of the goods be upheld even though the hirer tendered the whole 
of the unpaid balance and the purchase money under the option ? 
If he did not tender the money, would he be entitled to any 
repayment of the instalments he had already paid? 

It may be that the principles on which equitable relief will 
be granted will vary according to the manner in which the hirer 
has broken the agreement. Thus, in considering whether to grant 
relief dgainst forfeiture of a lease for breach of covenant, equity 
would only grant relief if the breach was non-payment of rent. 
In particular, no relief would be granted for breach of a covenant 
not to assign without consent. But it seems that the reason was 
that equity would only grant relief where the court could give 
compensation for the breach, and in the latter case the damage 
sustained could not be accurately assessed. Such considerations 
may not be relevant in connection with the breach of hire-purchase 
agreements, and of course the court will take into account the 
type of breach in deciding whether the hirer is in all the circum- 
stances entitled to relief. 

The case usually cited* for the proposition that equity will 
not relieve the hirer against a forfeiture caused by default in 
punctual payment of instalments is Cramer v. Giles.’ Here a 
piano was let by the plaintiffs on “the purchase-hire system,” 
on the terms that payment of sixty guineas should be made in 
twelve quarterly instalments of five guineas, the piano to become 
the property of the hirer on payment of all the instalments. Until 
full payment of the sixty guineas the pianó was to remain the 
sole and absolute property of the plaintiffs and was only lent 
on hire to the hirer. In case of default in the punctual payment 
of any instalment, the instalments previously paid were to be 
forfeited to the plaintiffs who were thereupon to be entitled to 
resume possession of the instrument. The hirer duly paid the first 
ten instalments, amounting to fifty guineas, but defaulted in pay- 


ment of the last two in~ © ‘Shortly afterwards the remaining 
ten guineas we~- ‘utiffs, but ++ “\s refused and 
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they sued for the return of the piano. The case was heard at 
first instance by Lopes J. in the Queen’s Bench Division, and the 
short report simply states that ‘Lopes J. ruled that ‘time was 
of the essence of the contract and that the plaintiffs were entitled 
to the piano.” There is no indication of the argument directed 
to the question of equitable relief, and no statement of the reasons 
for the decision. The decision was upheld by a strong Court of 
Appeal.” Here the only reference to equitable relief is in the 
judgment of Fry L.J. who stated that it was not in his opinion 
a case for equitable relief, a statement as consistent with the view 
that such relief would be granted in an appropriate case as with 
the view that equitable relief will never be granted in such a 
case. l 

Neither the report of this case at first instance *° nor that on 
appeal? gives sufficient information to make it clear whether the 
‘< purchase-hire ’? agreement was a true hire-purchase agreement 
or whether the “ hirer ?? was bound to pay the whole of the price **; 
the case was of course heard before the decision of the House of 
Lords in Helby v. Matthews.’* But although a true hire-purchase 
agreement is not a contract of sale, it does contain an element 
of sale imported by the option to purchase.** It is therefore 
submitted that for this purpose the difference between a hire- 
purchase agreement and a contract for the sale of goods is not 
of importance. There is, it is suggested, a tendency for the courts 
s wherever possible. For instance, where, 
in a contract of sale, the seller is in breach of the implied con- 
dition that he has the right to sell the goods," the buyer is 
entitled to the re of the whole of the purchase price and the 
seller is not entitled/to retain an allowance for the use the buyer 
has had of the gogds during the period before the breach of 
condition is discovered.1* It might be thought that the position 
would be different{where the owner is in breach of a term in a 
hire-purchase agreement that he is the owner of the goods and 
is entitled to give the hirer an option to purchase them, particularly 
where the agreement describes the instalments paid by the hirer 


3 Cab. & El. 151.: 
9 o M.R., Pomen and Fry L.JJ.: Cramer v. Carlton, The Times, May 9, 


10 (1888) Cab. & ‘RI. 181. 
11 The Times, May 9, 1884. 


12 Tt was proba : a aredit-sale er ~ at] . 
Halsbury (tel — p 5 K S: a pý 
Vol. 23, p. 3I 3 . 807. 
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as “rent.” In Warman v. Southern Counties Car Finance Cor- 
poration Ltd.*" the agreement did this, and the owners claimed 
to be entitled to retain out of the instalments paid the reasonable 
charge of hiring the car to the hirer for the period during which 
it was in his possession. Finnemore J. rejected this argument, 
pointing out that the option to purchase is the essential part of 
the agreement: ‘‘ when people enter into a hire-purchase agree- 
ment they enter into it not so much for the purpose of hiring, 
but for the purpose of purchasing. ... It might well be right 
to say that if at any stage the option to purchase goes, the whole 
value of the agreement to the hirer has gone with it. If he wanted 
to make an agreement merely to hire a car he would make it.” 15 

Furthermore, the judicial attitude to hire-purchase has perhaps 
changed in the course of time. At one period it may have been 
felt that there was something hardly respectable about the hire- 
purchase agreement, that only improvident people, the extravagant 
and the impecunious, would enter into such transactions, although 
in Helby v. Matthews itself Lord Macnaghten: said: “I do not 
see why a person fairly solvent and tolerably prudent should not 
make himself the owner of a piano . . . on such terms.” !° The 
growing use of such. agreements has now become widespread if 
not universal, although there has not yet been judicial support 
for the opinion ?%° that ‘‘it is not unlikely that the hire-purchase 
system, if it has not already done so, will shortly be held to have 
almost wholly destroyed the efficacy of the reputed ownership 
clause.’ * 

A good example of the changing attitude of the courts is the 
< minimum payment ” clause common in hire-purchase agreements. 
This is a clause providing that if the hirer defaults the owner 
can not only recover the goods but also claim payment of a 
proportion of the instalments not yet due or perhaps a sum sufficient 
to bring the hirer’s payments up to a specified amount.? There 
was a number of decisions?’ indicating that no equitable relief 
could be given if the owner sought to enforce such a clause and 
that however exorbitant the amount claimed it could not be 
regarded as a penalty. This view was reinforced by the fact that 
the legislature thought it necessary to make special provision for 
such clauses by section 4 of the Hire-Purchase Act, 1988. But a 
majority of the Co ppeahin Cooden Engineering Co. Ltd. v. 


\ 
17 [1949] a n. 


18 Ibid , p. 582. 

19 [1895] A.O. at p. 482. 

20 Williams on Bankruptcy, 16th ed., p. 819. i 

1 i.e., of 8. 88 (c) of the Bankruptcy Act, 1914. : 

2 The position where the agreement requires such payments on the hirer’s 
exercising his mght to return the goods ıs not yet clarified. 

3 Hlsey ¢ Co. Lid. v. Hyde (1926), unreported, cited Jones & Proudfoot’s Notes 
on Htre-Purchase Law, 2nd ed., at p. 107; Chester £ Cole Lid. v. Wright 
(1930), sbid., pp. 124 and 129; Re Apex Supply Co. Lid. [1942] Ch. 108. 
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Stanford held that such a clause might be regarded as a penalty 
and that if it was the sum claimed would not be recoverable.’ 

It is therefore suggested that there is today no reason to suppose 
that the courts- will treat hire-purchase agreements in a manner 
different to contracts for the sale of goods as far as equitable 
relief against forfeiture is concerned. In the latter type of contract 
the position was recently clarified by the decision in Stockloser v. 
Johnson.* This was a contract for the sale of goods to be paid 
for by instalments. It provided that if the buyer made default 
in payment of any instalment for a period exceeding twenty-eight 
days the seller was to be entitled to rescind the contract, recover 
the goods, and forfeit the instalments paid. The Court of Appeal 
unanimously held that the court had jurisdiction to relieve against 
forfeiture of instalments even though the contract had been 
rescinded: Romer L.J. thought that this jurisdiction arose only 
if there were some special circumstances, such as fraud, sharp 
practice or other unconscionable conduct on the part of the seller, 
but Somervell and Denning L.JJ. took a wider view. ‘‘ Two 
things are necessary,” said Denning L.J.": “‘ first, the forfeiture 


_clause must be of a penal nature, in this sense, that the sum 


forfeited must be out of all proportion to the damage, and, secondly, 
it must be unconscionable for the seller to retain the money.” ® 
The question posed above in relation to the hirer’s claim to 
equitable relief may now be answered with some measure of con- 
fidence. It is submitted that the court may grant relief, possibly 
in permitting the hirer to retain the goods on payment of the 
whole of the unpaid balance of the hire-purchase price,” and | 
certainly by preventing the owner from forfeiting the whole of the 
instalments already /paid, in accordance with the principles laid 
down in Stockloser fy. Johnson.'° Whether relief will actually be 
granted in any particular case depends, of course, on all the facts. 
The final question is: can the purported purchaser claim 
equitable relief? There is no comparable authority on the right 
of the assignee of a lease to ask for relief against forfeiture for 
the breach involved in the assignment to him because there was 
originally no right to relief in such a case; in claiming relief 


4 [1958] 1 Q.B. 86. 


& This decision has since been applied by ing L.J. in Lamdon Trust v. 

Hurrell! [1955] 1 W.L.R. 301. _— 

6 [(1954])'1 Q.B. 476, C.A. , 

7 Ibid., at p. 490. ~~ pe 

8 The conduct of the buyer—-whether he comes to equity with clean hands— 
presumably be considered either as a third point or when considering whether 
itis unconscionable for the seller to retain the money. 

° The comparable question did not arise in Stockloser v. Johnson because the 

- buyer was not ın a position to make such a payment and, ın fact, was not ın 
the circumstances entitled to equitable relief at all because the conditions for 
such relief were not satisfied. 

10 [1954] 1 Q.B. 476, C.A. 


11 Barrow V. Isaacs [1891] 1 Q.B. 417. 


now under section 146 of the Law of Property Act, 1925, the 
assignee appears to be in the same position as the tenant.” 

There are two ways in which the purported purchaser may 
have a right to relief. The hirer’s right to claim equitable relief 
may only be enforced by proceedings and it may therefore be 
regarded as an equitable chose in action which may be assigned 
in equity. The ‘* purchaser ’’ may therefore claim as the assignee 
of the hirer’s equitable rights..* The second way in which the 
purported purchaser may claim relief is by virtue of the court’s 
inherent jurisdiction as a court of equity to grant relief to a 
defendant. It may be that the original hirer acted fraudulently 
in purporting to sell the goods or that for some other reason he 
himself has no claim to the assistance of equity. There is therefore 
in those circumstances no equitable right to be assigned. Never- 
theless the ** purchaser ” may himself be perfectly innocent and a 
suitable object for equity’s intervention. In most cases, indeed, 
however innocent the original hirer, the ‘‘ purchaser ” is likely 
to be even more worthy of relief.“ Where the court is faced 
by the plaintiff’s legal right to possession of the goods, and the 
defendant’s claim for equitable relief which may be granted on 
terms which ensure that the plaintiff suffers no loss, it is suggested 
that there is no reason, on principle or authority, why the court 
may not in suitable cases make an order which ensures justice 
for both parties. 


POSTSCRIPT 


The argument above has dealt solely with the position at common 
law (including equity). It remains to consider, whether the position 
has been affected by the Hire-Purchase Act} 1988.15 

There is one obvious effect of the Act. The number of cases 
in which any argument as to equitable relief may be called for is 
now limited to those hire-purchase agreements not within the scope 
of the Act. Where the Act applies, and pursuant to section 12 
an action to recover the goods is commenced after.one-third of 
the hire-purchase price? has been paid or tendered, the court 
has a statutory discretion under section 12 (4).17 No doubt many 
hire-purchase agreements today are within the financial limits of 
the Act, for under the 1954 Act the statutory provisions apply 
to all hire-purchase agreements where the hire-purchase price ** 


12 Law of Pro 
13 Tt may be 
to di 


8 
ft 


1Y As amended by the Hire-Purchase Act, 1954. The latter a mexplicably fails 
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1925, s. 146 (5). 


in writing, but it is not, proposed 





17 See below. References to sections are to the 1938 Act. 
18 See note 16, supra. 
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of all other goods.*® There is no doubt, however, that the Act 
still does not apply to.a considerable number of hire-purchase 
agreements.”° a l 

There is another way. in which the Act must be considered 
in relation to the above argument. It may be said that one of 
the objects of the Act was to prevent unscrupulous owners of 
goods let on hire-purchase from forfeiting the goods where a sub- 
stantial proportion * of the hire-purchase price had been paid. If 
the conclusions of the above article are correct, the court has 
always had power to grant equitable relief in such cases and 
sections 11 and 12 of the Act were unnecessary. Since Parliament 
must be presumed to know the law, this is cogent evidence that 
such a power did not, and does not, exist. l 

It is not difficult to refute such an argument. It may be 
conceded that the general opinion in 1988* was that no such 
power existed. But it is suggested that only if the provisions 
of the Act are inconsistent with the existence of such a power 
will the reasoning above be impugned.® In reality, however, there 
is no Inconsistency. i 

Section 11 of the Act provides that after one-third of the hire- 
purchase price has been paid or tendered ‘‘ the owner shall not 
enforce any right to recover possession of the goods from the 
hirer * otherwise than/by action.”?* This is, of course, an important 
provision, for apart from the Act there is nothing to prevent the 
owner recovering possession of the goods, where he has the right 
to do so, in any pgaceable way, he'can. It was, for example, 
common before thesAct for agreements to give the owner power 


` 7 
19 There is no longer/s different figure for motor vehicles. 
20 In the first three months of 1956 approximately one-third in value of all 
hire-purchase &efeements entered into ın this country was in respect of motor 
vehicles and avans: see (1956) 170 Board of Trade Journal, p. 686; The 
Times, January 5, 1956. It appears likely that at least half of those particular 
agreements fad a total hire-purchase price of more than £800 (see Table 5 
on p. 687 of 170 B. of T. Jnl.; cf. the statistics published by H.P. Information 
Ltd., The Times, January 5, 1966). In the year ended December 81, 19565, 
hire-purch ements were entered into in respect of 85,380 new cars 
according ho HP. Information Ltd. It is unlikely that many of these were 
within the'jimits of the Act. The hire-purchase agreement in United Dominions 
Trust v. ‘Parkway Motors [1955] 1 W.L.R. 719, above, was, for example, 
outside even the new financial limits of the Act. 
4.6., a one-third :~s. 11. = 
And, iyfleed, today: see the works cited above. 
Cf. thé attitude of the Court ofApneal to s. 4 of the 
Co. Vj. Stanford [1958] 1 Q.B. 86, above. ~- 
Hjfer ” includes a person to whom the hirer’s rights or liabilities 
agteement have passed by assignment or by operation of law: s. 
Presumably, the owner may still recover the goods without action from s0 
/who purported to buy the goods from the hirer unless the hirer’s rights hi 


passed to the ‘* purchaser.’’ This poses the question of whether an assignm t 
has been effected. See generally above. ? 3 


8. 11 (1). s. 11 (2) penalises the owner if he contravenes this provision, which 
does not apply where the hirer hımself lawfully determines the agreement 
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to enter the hirer’s premises to recoyer possession of the goods." 
While it is true that where the Act applies such terms are now 
void,’ the owner could still, Apart from section 11, take physical 
steps to recover the goods where it is possible to do so without 
. committing a trespass.* Section 11 now makes it essential for 
legal proceedings to be commenced, thereby giving the hirer an 
opportunity of appearing in court, and giving the court an oppor- 
tunity of exercising its statutory ° discretion.’ 

. Then section 12 (4) gives the court! which hears the owner’s 
action to recover the goods certain powers, namely power to make 
the following orders: (a) an order for specific delivery of all the 
goods to the owner, (b) an order for the specific delivery of all 
the goods to the owner postponed on certain conditions, or (c) an 
order apportioning the goods between the parties. That there is 
nothing here inconsistent with the court’s power to grant equitable 
relief is shown by the preceding words of the subsection: “. . . the 
court may, without prejudice to any other power...” The 
power referred to in (c) may well be a power which the court 
never had before the Act, even if it did possess the power to 
grant equitable relief. The provisions of section 12 (4) are therefore 
quite consistent with the court having had, and retaining, a power 
to grant equitable relief, although, of course, the court’s statutory 
powers are so wide that there will be no need to rely on the 
court’s equitable jurisdiction in cases where the Act applies. 


AUBREY L. Dramonp.* 
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THE AMBATIELOS CASE 


On March 6, 1956, an international arbitration commission, sitting 
at No. 10, Carlton House Terrace, London, delivered its Award 
in the Ambatielos case. For a number of reasons, this case, 
although little mentioned in the newspapers, seems destined to 
become a cause célébre in the annals of international law. In the 
first place, the dispute was a bone of contention between the two 
Governments concerned, those of the United Kingdom and Greece, 
for a period of some thirty years. Secondly, in addition to requiring 
the establishment of a very strong arbitration commission, the 
dispute came before the International Court of Justice itself on 
two occasions.* Thirdly, the sum of money at stake, being of 
the order of £8,000,000, was by no means negligible. Fourthly, 
the legal issues involved, including as they did such questions as 
the interpretation of a most-favoured-nation clause and a clause 
granting ‘‘ free access ’’ to courts in a commercial treaty, not to 
mention more general problems such as the principle of ‘‘ extinctive 
prescription,” the rule of the exhaustion of local remedies, and 
the treatment of a ational of one State by the judicial and 
executive authorities.of another, were of considerable importance. 
Finally, arbitration/itself has been somewhat out of favour lately 
as a means of settling international disputes. There has been a 
tendency to feel, én the one hand, that these disputes are not 
really suitable for settlement by legal means at all, and this 
tendency has expressed itself in the greater reluctance on the part 
of States, as compared with the inter-war period, to accept the 
compulsory jurisdiction of the International Court of Justice at 
The Hague. On the other hand, it has been felt that, where 
legal means of settlement are possible, then the International Court 
itself should be employed rather than the older, less authoritative 
and in many ways more awkward method of arbitration.” Conse- 
quently, today, the mere holding of a major arbitration is something 
of an event in the! international law world. 

The origin of, ‘the dispute lay in a contract concluded on 
July 17, 1919, between Mr. Nicholas Puatache Ambatielos, a Greek 
national, and the Ministry of Shir “he Shipping Controller 
at the time was Sir J oseph- “~~. Under the 
contract Mr. “Aog 7 7 — 
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were entitled to the benefits of certain provisions in treaties between 
the United Kingdom and other countries; that these benefits 
Included treatment according to ‘‘ the principles of international 
law ” as well as according to “justice and equity ’’!*; and that 
Mr. Ambatielos had not received the treatment to which he was 
entitled. On the United Kingdom side it was urged that the Greek 
claim was time-barred through undue delay in its presentation on 
the basis of the 1886 Treaty; that it was in any case inadmissible, 
as Mr. Ambatielos had not exhausted the local remedies; and, 
finally, that no breach of the 1886 Treaty had been shown. 

The Commission rejected the plea of delay. This is not sur- 
prising, seeing that the International Court of Justice had already 
found that the Greek Government had not done “ anything 
improper ”’ in instituting proceedings in 1951 which it could have 
instituted at any time since 1926. There is no fixed period of 
limitation in international law, but it is generally thought that 
the defendant is entitled to succeed with a plea of “ extinctive 
prescription ” if he can show-that he has been seriously prejudiced 
by an uureasonable~délay for which he is not responsible. The 
Commission keld, however, that the fact that the Greek Government 
did not base its claim on the 1886 Treaty until 1989 was irrelevant. 
What mattered was that, as early as 1925, it had drawn the 
attention of the United Kingdom Government to the case, so that 
the latter Government was, as it were, put on the alert. 

The Commission accepted the plea that lo¢al remedies had not 


been exhausted. The main ground was not, jas might have been 


supposed, that Mr. Ambatielos had abandoned) his general appeal, 
or that he had failed to appeal to the House tof Lords as regards 
his claim to adduce new evidence. There was some reason for 


- believing that these failures might have come Within the admitted 


exception that local remedies need not be exhausted if they are 
‘obviously futile.” But what had made any question of appeal 
futile in this case was Mr. Ambatielos’ failure to call Major Laing 
in the Admiralty Court. The Commission held thatthis failure 
both constituted a failure to exhaust local remedies in itself and 
also disqualified Mr. Ambatielos from relying on the exception. 
This ruling is of considerable importance, because the requirement 
that local remedies be exhausted has always been applied previously 


1° The provision principally relied npon was Article 10 of the Anglo-Bolivian 
Treaty of 1911, in h the 


Intervention '‘ın. cases of claims or Isints on the part of private mår- 
vi Lie it civil or criminal matters in respect of which lepal remedies 
are provided,’’ reserved the mght to exercise such intervention “in J Case 


subjects and people of each other, according to the laws and statutes of either 
country ° (Pleadings, pp. 600-515). 
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jn relation to a failure to appeal to a higher court against the 


decision of a lower court. As the Commission said, however, 
‘‘ These ‘local remedies’ include not only reference to the courts 
and tribunals but also the use of the procedural facilities which 


- municipal law makes available to litigants before such courts and 


tribunals. It is the whole system of legal protection, as provided 
by municipal law, which must have been put to the test before 
a State, as ‘the protector of its nationals, can prosecute the claim 
on the international plane.” This ruling seems to be in accordance 
with principle and common sense. M. Alfaro, however, while 
accepting’ the principle, disagreed with its application by the 
majority. He thought that Mr. Ambatielos had exhausted pro- 
cedural remedies by exercising his general right of calling witnesses, 
and that he should not now suffer for his failure to call one 
particular witness whom, at the time, his advisers thought it best 
not to call.*’ 

The Commission also held that there had been no breach of 
the 1886 Treaty. The facts disclosed°no breach of the “ free 
access’? clause. As for the most-favoured-nation clause (Article 
10), it had been argued by the United Kingdom that, since the 
Greek complaint related essentially to the ‘‘ administration of 
justice,” and since Articlé 10 related to “‘commerce and navigation,” 
the Article could not Ke relied upon at all by the Greek Government 
so as to attract the benefits of the other treaties. The Commission 
rejected this view,/ holding that the judicial protection of the 
rights of traders could be regarded as covered by the phrase “‘ all 
matters relating commerce and navigation.’ But the Com- 
mission also held that, on its true construction, Article 10 of the 
Anglo-Bolivian Treaty did not have the effect, by virtue of the 
most-favoured-ngtion clause in the 1886 Treaty, of incorporating 
the principles 6f international law into the latter Treaty. As for 
the seventegyth-century treaties, they only had the effect of 
guaranteeins the right of “ national treatment,” and there was no 
evidence that Mr. Ambatielos had been discriminated against as 
& foreignet, 

With the finding that the general principles of international law 
were not incorporated into the 1886 Treaty, the case certainly lost 
a good deal of its potential interest:__The Commission thus had 
no occasion to consider such questions as (i) whether jhe English 
law concerning the disclosure or non-disclosure of docufkents and 
the right of a litigant to produce new evidence measures upj to 
interDational standards, and (ii) whether civil servants, who commit 
no-breach of English law, can still, by “abusing privileges” or 


17 In addition to M. Alfaro’s dissent on this point, M. Spiropoulos entered a more 


general dissenting opinion. i 
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other forms of ‘‘ misbehaviour,” engage the international responsi- 
bility of this country. Nevertheless, as was said at the beginning, 


‘ even those issues on which the Commission did pass were of 


sufficient weight to ensure for the Ambatielos case an important 
place in the development of international law. 


D. H. N. JOHNSON.* 
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NOTES OF CASES 


LARCENY BY MisTaKE—A COMEDY oF ERRORS 


THERE can be little room for doubt that, despite the very helpful 
commentaries which have appeared in the academic journals 


already, the difficulties which the recent decision of the Divisional | 


Court in Moynes v. Coopper? created for law teachers and practi- 
tioners have by no means been resolved, and the significance of 
the case in the long-standing debate on Larceny by Mistake is not 
yet clear. It can therefore do little harm, and may conceivably 
do some good, to try to assess the case once more and state 
where the source of the confusion may lie and to point to the 
remedy. se, 

It will be recalled that the cna Tava ee dismissal by the 
Divisional Court (Lord Goddard C.J. and éry., with Stable 
J. dissenting) of an appeal by way of case stated from the decision 
of the Appeal Committee of the West Kent Quarter Sessions. The 
magistrates had convict e defendant of larceny but the Quarter 
Sessions had allowed oa appeal so the prosecutor asked for a case 
to be stated. The facts were that the defendant workman, after 
having'received an advance payment of wages, was paid over again 
by the wages clerk at the end of the week, and when he opened 
the wage packet later the same day at his home and discovered 
for the first time the! mistake which had been made, he immediately 


decided to keep the’ money which had been paid him in error, in 
addition to the suja of 8s. 94d. which was his due. It was the 
prosecutor’s tion that this constituted larceny. The appeal 


committee thoypht that the case of R. v. Prince * was in point on 
the consent the owner to the handing over of the money pre- 
from being larceny, and that R. v. Middleton * was 
distingwishable in that in the present case there was authority on 
the part of the wages clerk to pass the property in the money and 
take concerning the identity of the wage packet or its 
con’ ~-r coner ` the identity of the accused. They further 
x ~ 4, there being no trespass, there was 
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however, it qualifies only under the head of brevity, and this after 
time had been taken for consideration! It is not putting the 
matter too strongly to say that it is profoundly disappointing to 
those who have to instruct students in the criminal law, not to 
mention those whose duty it may be to instruct juries or advise 
benches of magistrates, to find no clear exposition of the law of 
larceny in relation to this fairly simple situation. The fault may 
not lie with this particular court, of course, but may merely stem 
from the hopeless confusion created by the terms of a poorly 
drafted statute and the determination of judges in the past not to 
let obviously dishonest persons go free when they were charged 
with larceny. 

The shortcomings of the majority judgment may be stated as 
follows. The decision that the defendant was not guilty of larceny 
was professed to be Based on the ground that there had been no 
taking within the meaning of section 1 (2) (i) (c) of the Larceny 


Act, 1916, whereas- i ars to be based on the ground 
that the owner's consent to parting with the ownership in the 
money (given through his clerk) prevented the case being one of 


larceny. In refusing to follow R.'v. Hudson ® (which many will 
welcome), the court drew a distinction between the facts of that 
case and the present case on the slender ground that in the former 
case ‘‘neither the cheque nor the envelope was intended by the 
sender for the accused,” whereas “‘ here there is no doubt that 
the pay packet was intended for the defendant and was so delivered 
to, him.’’® This distinction is based on the assumption that in 
Moynes v. Coopper thé pay packet was intended for the defendant 
and was so delivered to him without any mistake as to his identity 
(unlike Hudson), and once this is accepted then it is difficult to 
see how it could be said that there was a taking “ without the 
consent of the owner.” Indeed, on this basis it becomes unneces- 
sary to go into the question of taking at all. Moreover, it becomes 
possible to accept the reasoning of the appeal committee distin- 
guishing Middleton. It is submitted that if the whole problem had 
been approached more logically by the court it could have been 
quite simply resolved. ; 

The case might well have been viewed as involving two succes- 
sive hurdles or obstacles which the prosecution must surmount if 
they are to succeed. The first concerns the consent of the owner 
to parting with the-possession òn property in the goods or, as in 
this case, he money. This is the territory occupied by the old 
common law phrase invito domino. It must be proved that the 
owner or his servant or agent did not consent to parting with 
ownership or property in the subject-matter of the crime and in 
case of mistaken delivery he did not even consent to part with 


5 [1048] K.B. 458. 
6 At p. 446. 
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possession. It is only when this, the first hurdle, has been sur- 
mounted that we reach the second stage. It must now be proved 
that the accused person “‘ took ” the property animo furandi, that 
is to say, without a claim of right made‘ in good faith, and with 
intent at the time of the taking permanently to deprive the owner 
thereof. This is the territory occupied by the two old common law 
phrases cepit et asportavit and animo furandt. We shall now 
endeavour to apply this approach. 


Hurdle One: Invito Domino 


The questions which must be answered are these— 

(1) Did the owner or his servant or agent consent to part 
with the ownership or property in the goods or money? 
If so, it cannot be larceny, although there might be 
obtaining by false pretences or fraudulent conversion 
on suitable facts (situation I). 

(2) If the answer to question’-1-is no, then did the owner or 
his servant or agent consent to part with possession of 
the goods or money under a false pretence or represen- 


tation? If yes, this constitutes larceny by trick. 


(situation II). 

(8) If the answer to question 1 and 2 is no, did the owner 
or his servant or agent consent to part with possession 
of the goods or money under a mistake of fact sufficient 
to negative the parting with possession. If yes, where 
there is knowledge on the part of the taker or receiver 
that possession has been so obtained, then by virtue of 
section 1 (2) (i) (c) of the Larceny Act, 1916, it will be 
simple larceny, and it will also be larceny if the facts 
are -similar to those in Ashwell,’ Riley® or Hudson * 
(situation DT). 


The tragedy of Moynes v. Coopper is that these questions relating ' 


to the first stage (Hurdle One) were never clearly articulated. If 
they had been, the case might have been more easily disposed of. 
As there was no false representation or pretence, the second 
question, relating to Larceny by Trick, is irrelevant, and the 
choice lies between situation I and situation UI. If the wages 
clerk is regarded as having full authority to calculate and pay 
wages, the case may be disposed of by saying that by virtue of this 
authority he passed the ownership or property~in the money to 
` the defendant, in which case, despite the mistake, ther®. could be 
no Larceny by Mistake, and as there is no false pretence, the only 
charge could be fraudulent conversion, provided of course that the 
requirement about ‘“‘ entrusting °’ could be interpreted to include 


7 (1885) 16 Q.B.D. 190. 
e` (1858) Dears.C.0. 149. 
° 11948] K.B. 458 
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to Jews is prohibited. Y, a merchant in London whom Egyptian 
law defines as ‘‘ Aryan,” can obtain Egyptian cotton. He agrees 
to do so.and sell it to X, but fails to deliver it. Will X’s action 
be dismissed on the ground that, as Denning L.J. put it,’ “ the 
courts of one country should not help to break the laws of 
93 p 
ver, it seems that the doctrine of Regazzoni’s case is 
dent of the views which public international law may 
oreign country’s legislation. Is it certain that the 
on the shipment of goods from India to South 
stent with international law? ‘This is a difficult 
nnot be discussed in the present context, but 
studies the law on coercive methods (short of war) for 
settling differences between States will appreciate the grave nature 
of the problem.’ If India herself had been guilty of an international 
delinquency, could it still~be-said that she could expect this 
country to give effect to and, indeed, to intensify it? But even 
if no such delinquency occurred and the point is considered simply 
from the point of view of ‘‘ comity,” was Denning L.J. wise in 
supporting his decision by the statement that a finding in the 
Swiss buyer’s favour “would be a breach of the comity which 
should exist between countries and especially between countries 
of the British Commonwealth >”? It is not unlikely that the Union 
of South Africa, another member of the British Commonwealth, 
will take a very different view of the demands of comity. 


F. A. Mann. 
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DISTINGUISHING CASES AND THE Limits oF Ratio DECIDENDI 


WHEN counsel finds himself confronted with an adverse proposition 
of law allegedly founded upon a precedent he may contend (i) that 

the proposition was but obiter dictum, or (i) that it should be 
` read in the light of the facts of the precedent case when it will 
be seen that the ratio decidendi was a narrower rule of law, or 
(iii) that the precedent can be distinguished from the instant case 
by virtue of its peculiar facts. The rationale of the practice of 
distinguishing cases has yet to be elaborated. An important 
beginning has been made by Bryan King in a footnote in which he 
speaks of ‘‘ cases not distinguishable . . . by any consideration 
which in #lation to the decision reached, and on the current scale 
of accepted legal values, is material.” ! A fuller development must 


7 p. 85. 

8 See, in Sea Oppenheim (Lauterpacht), Internattonal Law (8th ed.), I, 
pp. 292, 298; IL, pp. 111, 182 et seq., or Stone, Legal Controls of International 
Conflict, pp. 285 et seq. 

1 The Concept of Lawyer's Jurisprudence, 11 Camb.L.J., p. 413, n. 26. 
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doubtless await the appearance of a comprehensive theory of pre- 
cedent. We can, however, say at present that a procedure of 
rejecting propositions merely by distinguishing cases is juristically 
unsatisfactory: it is inadequate to point to distinctions between 
cases without referring to the principles which make those distinc- 
tions significant. 

In A. V. Pound & Co., Ltd. v. M. W. Hardy & Co, 
have examples of all three methods being used by judy/ 
a proposition of law laid down by Scrutton L.J. in j 
& Co., Ltd. v. H. N. Morris & Co., Ltd.> Thou; 
came before the House of Lords only one of their 
himself on the power of the House of Lor 
s decision ” of the Court of Appeal. The ensuing no 
this case from the point of view of the doctrine of precedent. Its 
commercial law aspects have already been considered im the pre- 
ceding number of this Review. : 

In Pound’s case it will be remembered the sellers, an English 
company, sold Portuguese turpentine in London to the buyers, an 
American firm, f.a.s. buyers’ tank steamer at Lisbon. No pro-, 
vision was made in the contract about an export.licence, which, by 
the law of Portugal then and subsequently in force, was required 
before turpentine could be exported and which had to be obtained 
by the supplier. The buyers chartered a tanker which proceeded 
to Lisbon, but the turpentine could not be shipped because an 
export licence was refused. (Perhaps because the buyers wished 
to export the turpentine to Eastern Germany.) In arbitration 
proceedings the sellers claimed damages for an alleged breach of 
contract by the buyers who had not taken delivery of the turpentine 
which the sellers had placed free alongside the ship in accordance 
with the contract. The arbitrators awarded damages to the 
sellers: the arbitration Board of Appeal held, subject to a special 
case, that the buyers were discharged by the refusal of the licence: 
McNair J., considering himself bound by Brandt’s case, restored 
the arbitrators’ award: the Court of Appeal allowed the appeal 
from McNair J., the headnote in the All E.R. reading that Brandt’s 
case was distinguished: and, finally, the House of Lords affirmed 
the decision of the Court of Appeal, the headnote reading ** Dictum 
of Scrutton L.J.... criticised.”’ 

The proposition of law on which the buyers relied was that in 
an f.a.s. or f.o.b. contract for the sale of goods, it is for the buyer 
to obtain an export licence if one is required: all the seller has to 
do is to deliver the goods alongside or on board the sh® procured 
by the buyers. Brandt’s case was said to be the authority for this 
proposition. In particular, the proposition was said to be laid 
down by Scrutton L.J. in the following dictum: ‘* The buyers 








2 [1956] 1 All E.R. 689, also reported in [1956] 2 W.L.R. 683. 
3 [1917] 2 K.B. 784. i 
4 Viscount Simonds at pp. 645E and 648D. 
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must provide an effective ship, that is to say, a ship which can 
legally carry the goods. When the buyers have done that the 
sellers have to put the goods on board the ship. If that is so the 
obtaining of a licence to export is the buyers’ concern.” 

In Brandi’s case English merchants sold aniline oil to English 
merchants f.o.b. Manchester. Subsequent to the contract an order 
was made requiring a licence to be obtained for the export of 
aniline oil. The sellers applied for a licence and when it was 
refused did not deliver the goods, and they were sued for breach 
of contract by the buyers. The buyers failed in their action. 

In the Court of Appeal in Pound’s case ë the principal technique 
employed was that of pointing to the differences between the facts 
of Brandt’s case and Pound’s case. Said Singleton L.J.*: “In 
the one case the contract was an f.o.b. contract; in the other it 
is an f.a.8. contract.’ He added: ‘I do not think that of itself 
is of much help.” Lord Goddard said that difference was 
‘‘inimaterial.””7 Only in the House of Lords is there a hint of 
the' reason why the difference is insignificant. Viscount Simonds 
points out? that if the duty to obtain an export licence fell on 
the buyer in an f.o.b. contract, then it, would do so a fortiori in an 
f.a.s. contract. The duty of a seller is less in the latter than in 
the former. Perhaps the most succinct statement of the ** material 
differences ” between the two cases is to be found in Lord 
Goddard’s judgment.’ ** In Brandt’s case the contract was between 
two English companies for the sale of goods in England and was 
made at a time when an export licence was not required. Subse- 
quent legislation required a licence to be obtained. As the buyers 
knew to what country they wanted the goods shipped, it was for 
them to obtain a licence . . . In this case the contract was made in 
England for shipment of goods from Portugal, where at the time 
the contract was made, Portuguese law required an export licence 
before the goods could be put alongside. A further requirement 
of Portuguese law was that the only persons who could get a 
licence were the persons who supplied the goods to the sellers.” 
In the House of Lords Viscount Kilmuir’s list of the facts to 
remember when comparing Brandt’s case with other cases draws 
attention to similar differences.’® It is, however, difficult to see 
the relevance of all the distinctions, for example, that of the date 
when licensing system comes into operation. Lord Goddard him- 
self says the “* vital distinction ” is that Portuguese law required 
the seller in Pound’s case to obtain a licence which would enable 
the goody to be put alongside. Romer L.J. says “The most 


M. W. Hardy & Co. Inc. v. A. W. Pound & Co., Ltd. [1955] 1 Q.B. 499; 
[1955] 1 All E.R. 666. 
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important element of difference ” is that the sellers in Pound’s 
case were the only persons who in fact could have applied for the 
licence. Singleton L.J. also in effect made this the basis of his 
judgment. 

The doctrine that judgments have to be read secundum 
subjectam materiam was not entirely overlooked in the Court of 
Appeal"! but it was most fully developed in the House of Lords. 
Viscount Kilmuir said ‘I cannot extract from Brandt v. Morris 
a general rule that, on every f.o.b. or f.a.s. contract, the buyer 
must supply a ship into which, or alongside which, the goods can 
legally be placed where there exists a prohibition on export except 
with a licence.” 1? ** The decision in Brandt v. Morris is authority 
only for the proposition that, where a British buyer has’ bought 
goods for export from Britain, and a British prohibition on export 


‘with a licence supervenes, then there is a duty on such a buyer to 


apply for a licence, because not only is he entitled to apply to the 
relevant British authority but he alone knows the full facts reg'ard- 
ing the destination of the goods.” ° Lord Somervell, referring 
to a passage from the judgment of Scrutton L.J. containing the 
dictum already quoted, said: ‘* These. observations, if general, 
must be confined to cases where both parties are within the juris- 
diction of the licensing authority.’ It is important to note that 
Viscount Kilmuir’s narrowing of the general proposition was 
derived from a consideration of the context of the dictum of 
Scrutton L.J. He was able to infer that Scrutton L.J. was not 
himself purporting to lay down the general rule on which the 
sellers relied. Scrutton L.J. preceded the quoted dictum by a 
sentence beginning ‘*‘In this case it becomes necessary to go 
further and to decide whether in this f.o.b. contract the 
obligation . . .”’ Viscount Kilmuir said “ significance must be 
attached to the words in this f.o.b. contract,” thereby suggesting 
that Scrutton L.J. expressly indicated that his dictum applied only 


‘ to cases like Brandi’s case. It is not so easy to see that Lord 


Somervell’s limitation is derived from a process of interpretation 
of the judgment of Scrutton L.J. He commenced his reference 
to the judgment of Scrutton L.J. by saying: ‘‘ The sellers seek 
comfort from certain observations of Scrutton L.J. These observa- 
tions must be read in the context of the facts.” 14 

Lord Somervell had, moreover, already reduced the observations 
of Scrutton L.J. to the status of obiter dicta. He pointed out that 
in Brandt’s case what was in issue was whether the sellers were in 
default, so that statements about the liability of the byers were 
not necessary. ‘* There was no counterclaim, and the court did 
not decide that the buyers would have been liable in damages, if 


11 See Singleton L.J. at 673H and Romer L.J. at 6751. 
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having applied a licence had been refused. The decision does not, 
therefore, assist the sellers.” 1" Viscount Simonds referred to this 
same point, but with some hesitation though more explicitly. ‘It 
is proper to note that just as in this case it is not primarily the 
seller’s obligation which has to be determined, so, in Brandt v. 
Morris it was not primarily the buyer’s obligation, and to that 
extent—perhaps a limited extent—the observations of Scrutton 
L.J. on the latter’s obligations may be regarded as obiter.” The 
doubt, it is submitted, is well justified, for if one accepts the view 
that a proposition which forms a link in the chain of reasoning of 
a judge is ratio then the observations of Serutton L.J. were not 
obiter. In order to determine what was the seller’s obligation, he 
considered what the buyer’s obligation was. It was because he 
considered that the buyer was under an obligation to obtain the 
licence that he concluded that the buyer had no right of action 
against the seller.?* 

Viscount Simonds entered on an examination of the merits of 
the dictum of Scrutton L.J. He found himself unable to assent 
to the proposition there affirmed, because the argument which 
purported to demonstrate that “ the obtaining of a licence to export 
is the buyers’ concern ’’ was fallacious. Scrutton L.J. asserted 
that the proposition followed as a conclusion from the premise 
that “ The buyers must provide an effective ship, that is to say, 
a ship which can legally carry the goods.” But Viscount Simonds 
points out “It appears to me to beg the question to state that it 
is the duty of the buyer to provide an ‘effective ship,’ meaning 
thereby a ship which can lawfully carry the contract goods to a 
named destination. It is equally the duty of the seller to deliver 
f.o.b. or f.a.s. ‘effective goods,’ meaning thereby goods which 
can lawfully be carried to that destination.’?!”_ This is an interest- 
ing illustration of the way in which the analytical lawyer, who 
condemns “‘ well-meaning vagueness’ and produces definite rules: 
which are often evaluated as ‘‘ logically ’? determined, may some- 
times be shown to have employed á pseudo-logic and to have 
sacrificed the greater utility of comprehensiveness and justice for 
the lesser utility of mechanical precision. 

What rule of law is established by Pound’s case? AJl the 
members of the House of Lords rejected the general rule for which 
the sellers contended. Since current terminology calls a negative 
proposition a rule of law, it can be said that one rule of law estab- 
lished by Pound’s case is that there is no rule that where goods 
are sold W a contract calling for their shipment, and a licence is 
required for their export, then it is always the buyer’s responsibility 
that a licence be obtained. But is there any positive rule of law? 


15 649H. ` 

16 Further discussion of this aspect of the distinction between ratio and dictum 
can be found in 2 West Aust.L.J., pp. 512 et seq. 
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Lord Somervell reports: ‘‘ The sellers invited your Lordships to 
lay down some general rule.” ° Viscount Simonds refused to do 
so:—‘** these are matters which do not arise for consideration on 
the present appeal.” ** Lord Somervell however said “‘ There can 
be no general rule.” ° In other words he thought that the 
existence of obligations to endeavour to obtain a licence and the 
consequences of failure to obtain one must depend on general 
principles of contract as applied to the particular circumstances of 
each case. This flexible, doctrine is to me an attractive one; it 
would be instructive to find out by an appropriate questionnaire 
what St. Mary Axe and the Temple thinks of it.~ But it is not 
even the ratio decidendi of Lord Somervell’s speech. 


“ 
T 


J. L. MONTROSE. 


Brerace or Statutory Dury—Proor or CAUSATION 


In Bonnington Castings Ltd. yv. Wardlaw! the House of Lords 
made firm the- elements of initial a in the tort action for - 
breach of statutory duty. 

A foundry worker contracted pneumoconiosis in the course of 
his employment. At his place of work he was exposed to silica 
dust emanating from the pneumatic hammer and swing grinders 
with which he worked. No dust extraction plant was known or 
practicable for use with the hammer, so that no breach of duty 
occurred in that respect. But, a breach of statutory duty was, 
under the relevant regulations, committed by the employer in 
respect of the swing grinders, the dust extraction plant for which 
was not kept free from obstruction as it should have been. It 
was clear that silica dust from both the hammer and the grinders 
had been inhaled by the worker over a period of eight years, but 
it was impossible to prove the proportions for which each machine 
was responsible: it was only probable that each contributed to 
the atmosphere of the workplace roughly the same amount. 

The House of Lords laid down that the elements of initial 
liability which the plaintiff must establish in an action for breach 
of statutory duty are, similar to those for the tort of negligence, 
threefold: the plaintiff must show the existence of the relevant 
statutory duty, prove that a breach of it occurred and that “on 
a balance of probabilities the breach of duty caused or Materially 
contributed to his injury ” ?; it being added that, ‘ A contribution 


18 850E. 

19 648G. 

20 6605. 

1 [1956] 2 W.L.R. 707; [1956] 1 All E.R. 616. 
3 711. 
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which comes within the exception de minimis non curat lew is not 
material, but... any contribution which does not fall within 
that exception must be material.” 5 It was held that, on the 
facts, the plaintiff had succeeded in discharging this onus of proof 
of sufficient causation. 

Ten years previously, the Court of Appeal in Vyner v. 
Waldenberg* had enunciated a different rule of proof of causation 
as follows: “If there is a definite breach of a safety 
provision imposed on the occupier of a factory, and a workman 
is injured- in a way which could result from the breach, the onus 
of proét shifts onto the employer to show that the breach was 
not the cause.” This legal presumption of a causal nexus in 
appropriate circumstances was later hardly sustained by the Court 
of Appeal in Watts v. Enfield Rolling Milis,> when the burden 
on the plaintiff was described as being that: “ He must show 
that his injury was caused by the relevant danger, i.e., by the 
danger against which Parliament intended to guard him . . . When 
that is proved or admitted, then the second thing which the 


- plaintiff must show is that there was a breach of a statutory 


duty which was intended to guard against that very danger. 
When both those matters are proved, the proper inference is that 
the breach was the cause of the injury unless the oceupier proves 
that it was not.” ° 

The rule in Vyner itself has now been overruled by the House 
of Lords, and the modification of it (if it was only that) in 
Watts has also been cast out, sympathy being expressed for the 
predicament of the Court of Appeal in the latter case, who, 
Lord Reid remarked, ** being powerless to overrule a previous 
decision of that court, were driven to find distinctions which do 
not appear... to be satisfactory, and which I doubt whether 
they would have adopted if they had been convinced of the 
validity of the general rule.” 7 

Of course, this new decision of the fioue of Lords in the 
law of industrial injuries gives a workman plaintiff a smaller chance 
of success than the rule in Vyner would have conferred on him. 
But, fortunately, the diminution exists largely in the realm of 
theory, since the difference in the practical effects of the two 
rules of proof of causation comes to a head only in the relatively 
uncommon kind of situation like that in Watts v. Enfield Rolling 
Mills. 

Nonetheless, in its wider perspective, Bonnington Castings Ltd. 
v. War#law is another example of the judicial inclination that 
has emerged in the fifties to modify the sympathetic attitude 


3 712. 

4 [19486] K.B. 50, 56. 

§ [1952] 1 All E.R. 10183. 
é At 1017. 
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towards injured or injuring workmen that was such a marked 
characteristic of master and servant cases in the preceding twenty 
years. How far the courts are prepared to go, at least at Court 
of Appeal level, where it was the workman who did the injury 
in the course of his employment, has been shown recently in the 
grave decision of Romford Ice & Cold Storage Co. v. Lister. How 
far they may now be prepared to carry their revised outlook 
where the workman is himself injured in his employment will 
probably be tested when suitable litigation occurs ‘involving the 
defence of delegation of statutory duty. ES 
C. GRUNFELD. 


fas 


A TORTFEASOR’S CHARTER ? 


Ir seemed that we really had begun to tidy up our legal rules 
relating to occupier’s liability. But as one horror is bundled 
out of the front door another sneaks in at the back. The latest 
intruder, who bears some resemblance to our old enemy volenti 
non fit injuria, made his entry in Ashdown v. Samuel Williams 
& Sons Ltd.} 


The first defendants were the owners of a dock estate. In | 


1927 they leased to the second defendants a factory on the estate 
entirely surrounded by property which they retained. An express 
right of way to the factory was granted in the lease but, to the 
knowledge of the first defendants, an additional short-cut had 
always been used by the employees of the second defendants. 
When the latter engaged the plaintiff as a cleaner they showed 
her the short-cut and told her she could use it. While walking 
down it she was seriously injured as a result of shunting operations 
negligently undertaken by the first defendants. 

Havers J. (in a reserved judgment) held that the plaintiff was 
a licensee of the first defendants who, prima facie, were liable 
to her for their negligent operations. However, the first defendants 


had posted notices disclaiming liability for injury however caused - 


and whether or not due to negligence on the part of the first 
defendants or their tenants, servants or agents. At least one of 
these notices had been seen by the plaintiff, although she had 
not read it all—not surprisingly because it was of considerable 
length and expressed in the most turgid legal phraseology. The 
learned judge held that since the plaintiff was aware, or kad good 
reason to be aware, that the notice was intended to affect her 
rights as regards the user of the land she was bound by it 
(Parker v. S. Easiern Ry.*) and must be regarded as a licensee 
3 [1055] 8 W.L.B. 681. 


1 [1956] 8 W.L.R. 128. Also reported in [1956] 2 All E.R. 884. 
3 (1877) 2 O.P.D. 416—the famous old ‘' ticket csse.” 
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upon the terms of the notice. Since this expressly disclaimed lia- 
bility for negligence she had no remedy against the first defendants. 

The results of this decision seem startling. Can I effectively 
escape liability for the negligence of myself and my servants (if 
I had any) by putting a similar notice on my gater Can IJ then 
safely release my enchained Alsatian, which has already bitten 
two postmen and the butcher boy, and relax parental discipline 
over my (hitherto) frustrated children, encouraging then to con- 
struct an ice rink on the front path and a rifle range in the 
front garder? If so, my insurance company will presumably soon 
insist on my putting up such a notice—on everybody putting one 
up. JIiI print the notice on the back of my party invitation 


. cards can I, with impunity, mix the cocktails with reckless dis- 


regard of the (literally) poisonous results that may be produced? 
Is the decision limited to licensees, so that I shall still be liable 
to tradesmen who are invitees? Why should it be? So far as 
active operations are concerned, these distinctions are irrelevant >; 
they relate only to the static condition of the premises and may 
not mean much even then.‘ In any case, these distinctions will 
shortly be abolished for all purposes.’ ‘True the position may 
be different as regards those entering as of right—I may still be 
in a weak position as regards the man who comes to read the 
gas meter or the sheriff’s officer. But as regards those who can 
only enter lawfully with my permission, I am, presumably, entitled 
to qualify my permission in the same way as the defendants did 
here. A factory owner might even be able to reintroduce the 
doctrine of common employment—and extend it to cover a faulty 
system of work—hby putting up notices disclaiming any liability 
for his or his employees’ negligence.* If the learned judge is 
right, the possibilities seem endless and horrifying. 


3 Dunster v. Abbott [1954] 1 W.L.R. 58; [1958] 2 All ER. 1672, C.A.; 
Hawkins v. Coulsdon ¢ Purley U.D.C. [1954} 1 Q.B. 819, G.A.; Slade v. 
Battersea ¢ Putney Hospital Management Committee [1955] 1 W.L.R. 207; 
[1955] 1 All E.R. 420. Slater v. Clay Gross Co. [1956] 3 W.L.R. 282 ; 
[1056] 2 All H.R. 625, C.A. Bee (1954) 17 M.L.R. 266 and (1955) 18 M.L.R. 
395. 
Hawkins v. Coulsdon ¢ Purley U.D.C., supra, Slater v. Clay Cross Co., 
supra. ‘‘ The Law Reform Committee has recently recommended that the 
distinction between invitee and licensee should be abolished; but this result 
has already been virtually attained by tho decisions of the courta": per 
Denning L.J. at [1956] $ WLR, p. 2865. 
3 The Occupiers' Inabihty Bull, see below, gives effect to the recommendations 
of the Law Reform Committee by ibada & ‘‘common duty of care" 
owed to ell who enter premises (‘‘ premises’ including vehicles and the 
hke) wit the occupier’s permission. 
It might be argued that this is different from the other illustrations in that 
there 1s a contractual relationship between the employer and employee so that 
the employee clearly cannot, by unilateral act, renounce his contractual duties. 
But the notice might be incorporated into the contract, as ın Parker's case. 
Or, if it only related to certain parts of the factory (for example, the 
lavatories, canteen, or, perhaps, certain particularly dangerous sresas), it 
might be regarded as falling completely outside the ambit of the contract; 
of. Cosgrove v. Horsfall and Wtikie v. L.P.T.B. considered below. In the 


~ 
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It is respectfully. submitted that he cannot be right, and that 
he has confused a number of different rules that need to be kept 
separate. If, as in Parker’s ease,’ the claim is in contract, the 
contract is necessarily subject to any exempting terms in the 
contract, and this may include those in notices. But in the case 
before him there was no contract between the plaintiff and the 
first defendants, and her claim was in tort and tort alone. Had 
there been a contract it might have exempted the defendants 
even though the claim was pleaded in tort,‘ but that cannot be 
so where there is no contract. The use of the term “ licence ” 
may be partly responsible for the confusion ; for a licence often 
is contractual, but it certainly was not here. To a claim in tort 
there were only four possible ways in which the notice might 
be relevant: 

1. It might have shown that the plaintiff was not a licensee 
but a trespasser. But to do this it would. have had to forbid 
admission, and this it certainly did not.* If the plaintiff was 
lawfully on the defendant’s premises they owed her a duty of 
care as a matter of law and could not effectively disclaim that 
duty by unilateral declarations. It is contradictory to treat her 


as a licensee but then to hold that no duty was owed to her, 


thus equating her with a trespasser. 

2. The notice might have been an adequate way of discharging 
the defendant’s duty by warning the plaintiff of the risk. But 
this could only be éo as regards the static condition of the premises 
—not as regards active operations being carried on by them. 
They could not discharge their duty to shunt carefully by putting 
up a notice saying “‘ Warning—careless shunting,” any more than 
a car driver can discharge his duty to drive carefully by fixing 
a loud-speaker to his car which heralds his approach by bellowing, 
‘Get off the road, I’m a careless driver.’ 

8. It might have brought into operation the doctrine of volenti 
non fit injuria. But hitherto the conditions limiting that doctrine 


Cosgrove and Wilkie cases the exemptive conditiona on the free passes were 
expressly limited to circumstances where the amployee was not travelling 
on the employer’s business. Would the legal position have been different 
uf they had not been so limited and the employees had been trayellng on 
business? If so, does it not emphasise the anomalies of the present position ? 
Why should it be easier to dalen duties ımposed by the general law than 
those voluntarily assumed by contract? 

(1877) 2 C.P.D. 416. ' 

Bee the summary discussion in (1954) 17 M.L.R. at 156-157 and`asdd Adler y. 
Dickson [1866] 1 Q.B. 158, C.A. ; 

Contrast the notice of the cab of the lorry in Twine v. BeaWs Express 
[1946] 1 AN E.R. 209 affirmed 175 L.T. 131, 62 T.U.R. 155. Tha clearly 
did forbid entry, but that does not solve the difficulties inherent ın the 
decision, for the owner's servant knew of the presence of the unlawful 
passenger and therefore presumably owed him a aay of care. The grounds 
of the decision in the court of first instance are strongly criticised by Professor 
Newark in (1954) 17 M.U.R. 102 and appear to be based upon a theory of 
vicarious liability explicitly rejected by the H.L. in the recent case of 
Staveley Iron & Chemical Co. y. Jones [1956] 2 W.L.R. 479, 


on 
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have been strict, and clearly they were not fulfilled here. The 
plaintiff had not absorbed the terms of the notice, and, even 
if she had, mere knowledge of the risk is not equivalent 
to voluntarily assuming it. That the Court of Appeal are not 
prepared to relax these conditions is shown by the even more 
recent case of Slater v. Clay Cross Co. Lid.'° There the defendants 
had allowed the public to walk through a tunnel on their railway 
track. The plaintiff, while doing so, was run down because of 
the failure of the defendants’ servants to keep a proper look out, 
to slow down, and to give warning of the train’s approach. The 
court held ** that the defence of volenti did not apply, notwith- 
standing that she knew that walking through a railway tunnel 
was necessarily attended with risk. Can it seriously be contended 
that the decision would have been different had there been a notice 
at the entrance to the tunnel disclaiming liability ? 

4. The notice would clearly have been a factor in contributory 
negligence, but that would merely have reduced the damages 
recoverable and not have barred recovery altogether. 

Hence it is submitted that on the facts as found the plaintiff 
should have recovered from the first defendants. Unfortunately 
there is unlikely to be an appeal on this point for, as we shall 
see, she did in fact recover against the second defendants, her 
employers. 

Even more unfortunately, there is some Court of Appeal 
authority (which was not cited) which seems to support the learned 
Judge. The two cases of Cosgrove v. Horsfall™* and Wilkie v. 
L.P.T.B.* concerned free travel passes granted to employees of 
bus companies.** These passes contained conditions similar to 
those in the case under discussion. In the first case the plaintiff 
sued, not the bus company, but the negligent driver, and it was 
held that the exempting condition could not be relied on by the 
latter, though it seems to have been assumed that the condition 
would have barred his remedy against his employers. In the 
second case (in which the first was, apparently, not cited) action 
was brought against the employers and failed. Had Wilkie been 
travelling under a contract of carriage the condition would have 
been void by virtue of the Road Traffic Act, 1980, s. 97, but 
the court held that the pass was not a contract but a mere 
licence. In the words of Greene M.R.: 


10 Supra.g 

12 Following Dann v. Hamilton [1989] 1 K.B. 609. 

12 (1945) 175 L.T. 884, C.A. 

13 [1047] 1 All E.R. 258, C.A. 

14 I am indebted to my colleague, Mr. O. Grunfeld, for reminding me of these 
cases. Perhaps they were better forgotten. 

15 In this respect the case was followed and approved in Adler v. Dickson, 
supra. Bo that uf, ın the present case, Mrs. Ashdown had sued the careless 
engine-driver she would presumably have succeeded. 
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“ It is clearly nothing but a licence subject to conditions, 
a very common form of licence, e.g., a licence to enable a 
neighbour to walk over a field provided he does not go with 
a dog... It is a mere grant of a revocable licence subject 
to a condition that, while the licence is being enjoyed, certain 
consequences shall follow.’ 15 

But, with the greatest respect, there is all the difference in the 
world between the type of ‘f condition ” in each of these sentences. 
Obviously I can make my permission subject to a condition that 
the licensee shall not take .a dog. If he does, he ceases to be 
a licensee and becomes a trespasser. It by no means follows, 
however, that I can effectively make my permission subject to a 
term that although the licensee remains a licensee I shall not be 
subject to the liabilities of a licensor. For reasons already stated, 
it is submitted that I can only do so if the licensee has contracted 
to release me from these obligations. Actually it is arguable that 
Wilkie had done precisely that; there was a contract of service 
between him and the Transport Board and the pass was granted 
to him as a normal incident of the service.” But the court was 
so anxious to take the case outside section 97 of the Act that 
they insisted that there was-nothing contractual about it.1* By 
so doing they unhappily afford some support for the learned judge’s 
decision in the present case. 

The Occupiers’ Liability Bill, designed to implement the recom- 
mendations in the Law Reform Committee’s Third Report }* is now 
before Parliament, but if it is enacted in its present form it will 
not, as I see it, do anything to clarify the law on the question 
under discussion. The general scheme of the Bill seems to assume 
that the occupier’s duty can only be excluded by contract (Clause 
8), though it may be discharged by a warning, if this is “‘ enough 
to enable the visitor to be reasonably safe’? (Clause 2 (4) (a) ). 
The application of the ‘‘ volenti’’ principle is expressly stated 
to depend on ‘‘ the same principles as in other cases in which one 
person owes a duty of care to another ” (Clause 2 (5)). So far, 
there is nothing to suggest that there can be this novel kind of 
conditional licensee to whom no duty is owed. But, in Clause 2 (1), 
there is a cryptic reference to the occupier’s power to modify 
or exclude his duty ‘‘ by agreement or otherwise.” ° Presumably, 
16 [1947] 1 All E.R. at p. 260. 

17 This is brought out in the fuller statement of the facts in the report of the 
case at first instance: [1946] 1 All E.R. 160. 

18 Quaere was this necessary? All they needed to hold was that he was not 
being carried under ‘‘ any contract for the conveyance of a passenger. .. .” 
The pass oy was not a contract to convey, for it was revocdble. But 
there could still have been a term of the contract of service that the defendants 
should not be liable for injuries ensuing while he was using it to be conveyed. 
It is submitted that Wilkie’s case could be distinguished on this basis. 

19 Cmd. 9805. 

20 The full clause reads: ‘‘ An occupier of premises owes the same duty, the 
‘common duty of care,’ to all his visitora except in so far as he is to 


and does extend, restrict, modify or exclude his duty to any visitor or visitors 
by agreement or otherwise.” 


SEPT. 1956 NOTES OF CASES 587 


therefore, the courts will be free to follow the Ashdown decision. 
It is greatly to be hoped that attention will be given to this 
matter before the Bill is finally enacted. 

The decision on the liability of the second defendant also raises 
an interesting and novel point. On the face of it her case against 
them was weak, for she had not arrived at the place of work 
when the accident occurred and therefore had not reached the 
place where an employer’s duties normally begin to operate. But 
the learned judge held that, as the employers’ place of work was 
entirely surrounded by private land, it was their duty to take 
reasonable care to ensure that a reasonably safe means of access 
was provided. Here the right of way was doubtless reasonably 
safe, but the employers could not rely on that for they had drawn 
the plaintiff’s attention to the short-cut and told her she might 
use that. Hence they had to take reasonable steps to make that 
safe also. This duty, in his Lordship’s view, might have been 
discharged by warning her of the dangers of the short-cut but 
having failed to do even that they were liable. 

This, if I may say so, seems very sensible as a general 
proposition of law but produces further anomalies in the particular 
circumstances of this case. It is hardly satisfactory that the 
first defendants, whose moral responsibility was clearly the greater, 
should escape while the employers should be held liable. But 
over and above that, why could they not rely on the notice as 
an adequate warning? If the judge was right in holding that 
the plaintiff must be deemed to be on the land on the terms of 
the notice, surely this operated for the benefit of the second 
defendants as well as the first? What point was there in dupli- 
cating a warning adequately given by someone else.? 

Finally, the decision may be drawn to the attention of Messrs. 
Hart and Honoré?’ to add to their collection of queer cases on 
causation. ‘The learned judge held first that the ‘‘ accident and 
injury were caused by ” the first defendants’ negligence (p. 186). 
Later he held that the negligence of the second defendants was 
“the cause’? of the accident (p. 188)—because, if they had 
warned her, she might not have used the short cut. This seems 
to ring the death knell on the hitherto popular distinction between 
causa causans and causa sine qua non—it will not be mourned. 
Since the damages were reduced because of the plaintiff’s con- 
tributory negligence, we have a judicial decision that a single 
accident’was caused by the independent negligence of three distinct 
parties. Is this a record? 

L.C. B.G. 


1 Unless it can be argued that a disclaimer of liability for negligence is not 
equivalent to a warning of danger. 


2 See ‘' Causation in the Law,” (1956) 72 L.Q.R. 58, 260, and 398. 
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Company Law—MINORITY STOCKHOLDERS’ SUITS 


Ir is not often these days that the rule in Foss v. Harbottle is 
invoked, successfully or otherwise. Indeed, since the Court of 
Appeal reviewed the rule and its many exceptions in Edwards v. 
Halliwell,! it does not seem to have been pleaded in company 
litigation, notwithstanding that there have been cases where it 
might have been possible to do so. Some of us therefore thought, 
and, perhaps, hoped, that the rule might be moribund. The recent 
case of Pavlides v. Jensen ? shows how wrong we were. 

In 1986 the Tunnel Asbestos Cement Co. Ltd. (Tunnel) had 
acquired a mine in Cyprus for about £142,000. In 1947 the 
company resold it for about £182,000 to another company in which 
Tunnel held 25 per cent. of the issued capital. This sale was 
carried out by the directors of Tunnel and not submitted to the 
approval of a shareholders’ meeting. Tunnel’s share capital was 
divided into ordinary shares and non-voting deferred shares. 
Ninety-six per cent. of the ordinary shares and a majority of the 
deferred shares were held by a parent company with a board of 
directors the majority of whom were the directors of Tunnel. 

Sir George Pavlides, the holder of nearly 2,000 deferred shares 
in Tunnel, commenced an action against Tunnel and its directors 
alleging that the directors had been grossly negligent in the resale 
of the mine which, he said, was worth ‘“‘ somewhere in the neigh- 
bourhood of £1,000,000.” The defendants applied for the pre- 
liminary determination of the point of law whether the action was 
maintainable by the plaintiff. , 

It will be observed that the alleged wrong was one done to the 
company, Tunnel, and not a wrong to the plaintiff shareholder 
personally. Prima facie,-therefore, it is clear that Tunnel was 
the proper plaintiff and that the rule in Foss v. Harbottle pre- 
cluded an action by an individual shareholder. However, it was 
equally clear that the prospect of Tunnel resolving to bring such 
an action was, to say the least of it, remote. Its board of directors 
could hardly be expected to resolve to bring proceedings against 
themselves. Nor was it likely that a resolution directing the 
institution of an action would be passed by a general meeting. At 
any such meeting the parent company had complete voting control 
and the board of the parent company was dominated by the 
directors of Tunnel. In any case, Sir George, as a deferred share- 
holder, had no means of convening an extraordinary general meet- 
ing and no vote at the Annual General Meeting. For all practical 
purposes, therefore, it was clear that no action would be brought 
unless a minority shareholder was allowed to do so. 

It is well established that in certain circumstances such an 
action is maintainable at the instance of a minority stockholder 


I ae] 2 All H.R. 1064. 
2 [1956] 8 W.L.R. 224; [1056] 2 All E.R. 518. 
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provided (a) that he sues in a representative capacity on behalf of 
himself and all other shareholders (except the real defendants) ° 
and (b) that he joins the company, on whose behalf the action is 
really being brought and for whose benefit any judgment will 
enure, as a defendant.* This Sir George had done. The question, 
therefore, was whether the facts of the present case brought it 
within the bounds in which this type of equitable relief is available. 

The learned judge (Danckwerts J.) held that they did not. 
Although certain dicta in earlier cases® had suggested that the 
Foss v. Harbottle rule never applied where the interests of justice 
required the rule to be dispensed with, it had invariably been 
applied in cases where what was complained of was something 
which could have been validly done or ratified by a simple majority 
at a general meeting.® Here, in the absence of any allegation of 
ultra vires or fraud, the company in general meeting could have 
resolved to sell its assets at any figure it thought fit or have 
resolved to ratify the act of the directors or not to take proceedings 
against them for negligence. Hence Foss v. Harbottle barred the 
action. 

This made it unnecessary for the judge to reach any final con- 
clusion on whether the directors of Tunnel had such control as to 
require (in an appropriate case) the allowance of an action by a 
minority shareholder. Whether this second requirement (of 
control by the real defendants) always has to be fulfilled is not 
clear, but it certainly seems to be necessary when what is alleged 
is not an action ultra vires the company but a breach of the 
directors’ duties to the company. While conceding that it must 
sometimes be permissible to go behind the apparent ownership of 
shares in order to discover whether a company is really controlled 
by the alleged wrongdoers, the learned judge said that he was 
not satisfied that here the directors were in such control. His 
argument was that it would be open to the shareholders in the 
parent company to disagree with the decision of their board if they 
refused to vote in favour of bringing proceedings. This, with 
respect, seems a somewhat unrealistic argument. In the light of 


3 On the face of it this is anomalous, for the action is not really being brought 
on behalf of the shareholders but on behalf of the company itself. Though 
never very clearly expressed in the English cases, the purpose of the require- 
ment seems to be to ensure that all shareholders are bound by the result of the 
action, thus preventing a multiplicity of suits by one shareholder after 
another. 

4 Since it will not agree to be a plaintiff, it is perforce joined as a defendant 

insteady so long as the company ıs before the court justice can be done. 

Cf. equitable assignments when the sssignor refuses to sue on the assignee’s 

behalf. 

Notably those of Jessel M.R. in Russell v. Wakefield Waterworks Co. (1875) 

L.R. 20 Eq. 474. 

One of the reasons for the Foss v. Harbottle rale is the futility of allowing 

an action to be brought to redress a wrong which would cease to be a 

wrong if ratified in general meeting: see, e.g., MacDougall v. Gardiner 

(1875) 1 Ch.D. 18, O.A. 


a 
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the authorities it is doubtful whether in law it would be possible 
for shareholders effectively to disagree with the decision of the 
directors as to how shares in a subsidiary company should be 
voted at the latter’s general meeting. This surely is essentially 
a question of management delegated to the board of directors and 
immune from interference by the general meeting.” Probably all 
that the shareholders in the parent company could do would be 
to dismiss the board after special notice in accordance with section 
184 of the Companies Act, 1948. In any event, whatever the legal 
position the chance of the decision of the board being effectively 
rescinded in time to be effective is remote in the extreme.? Had 
there been an allegation of fraud in the present case it seems 
deplorable if the directors could still have sheltered behind the 
Foss v. Harbottle rule. 

Since the plaintiff based his pleadings solely on an allegation of 
negligence, the decision on the first ground appears to be inevit- 
able in the present state of the authorities. But this raises a 
number of questions. Accepting, as we must for the purpose of 
the preliminary procedural point, that the plaintifi’s allegations 
were true, was this merely a case of negligence giving rise to a 
cause of action which could be waived by the company in general 
meeting? The directors must be taken to have disposed of 
£1,000,000 worth of the company’s assets for under £200,000. 
Can a company give away its assets in this way even by a resolu- 
tion in general meeting? ® And even if a general meeting can, 
surely the board of directors cannot, even if they act in good 
faith? 7° Yet the practical effect of the decision is to allow this to 
be done. For while the company remains a going concern it is 
practically impossible for any action to be taken. If a stock- 
holders’ suit is barred, there is no other remedy unless and until 


T See Automatic Self-Oleansing Filter Syndicate v. Cuntnghame [1906] 2 
Ch. 84, C.A., Quin £ Astens v. Salmon [1909] A.C. 442, Hh. Shaw £ Sons 
(Salford) Ltd. v Shaw [1985] 2 K.B. 113, O.A., Scott v. Scott [1943] 1 
All B.R. 582. It may be conceded that this rule would not preclude a 
general meeting from resolving that the company should take proceedings 
against its directors. But that is not the present case, which relates to the 
question how the parent company should exercise its votes at a meeting of 
the subsidiary. 

8 The independent shareholders in the parent company might not know of 
the resolution to be or at at the meeting of the subsidiary. Even if 
they did, it will take them over five weeks fo convene an extraordinary 
general meeting of the parent company (Companies Act, 1948, s. 182). By 
this time the meeting of the subsidiary will be over. I know of no grounds 
upon which the result of the meeting could subsequently be reversed except 
by the laborious expedient of convening a second meeting, involv®g another 
five or six weeks’ delay. i 

9 Cf. Hutton v. West Cork Ry. (1883) 23 Ch.D. 654, C.A. ji 

10 Cf. the Savoy Hotel case and Mr. Milner Holland’s report thereon (H.M.8.0., 
1954) and the comments in (1955) Cam.L.J. 87 and in (1955) 68 Harv.L.R. 
1176. Suppose that in the Savoy case the ‘' Worcester Scheme '’ had not been 
ultimately dropped. Does it mean that no action could havs been taken 
against the directors who, after Mr. Samuel sold out to them (at a handsome 
profit), had complete control? 
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the company is wound up or passes under other control—by which 
time the claim may be statute-barred. It is pretty clear that an 
isolated transaction such as this cannot be regarded as a course of 
oppressive conduct which will sustain an application under section 
210 of the Act ™ or a petition for winding up under section 222 (f). 
And these remedies are the only alternatives.’ 

This prompts the final question which brings us back to the 
point from which we started. Is it not, perhaps, time that the 
rule in Foss v. Harbottle was decently interred? The duties of 
directors, certainly as regards care and skill, are not unduly 
onerous. Is it necessary virtually to nullify them by placing these 
procedural obstacles in the way of their enforcement? Surely in 
the English courts the burden of costs is a sufficient restraint on 
frivolous or blackmailing suits? And as for the substantive aspects 
of the rule, is it right that directors should be able to have their 
wrongs righted by exercising their voting control at a general 
meeting? Is there not something to be said for adopting the 
suggestion which James L.J. made as long ago as 1879,"* that those 
shareholders whose personal interests or conduct are involved 
should be compelled to refrain from voting? 

L. C. B. G. 


Parn Worps anD Goop FATTE 


Ar one time the validity of orders for the compulsory purchase 
of land was challengeable only by means of applications for pre- 
rogative writs and actions for damages and equitable remedies. 
In recent years a special statutory procedure has been substituted 
for the old forms of proceedings. The grounds for challenging 
most classes of compulsory purchase orders are now contained in 
the First Schedule to the Acquisition of Land (Authorisation 
Procedure) Act, 1946. Paragraph 15 of the Schedule provides that 
any person aggrieved by a compulsory purchase order may question 
its validity within a period of six weeks on the ground that the 
authorisation of the compulsory purchase ‘“‘ is not empowered to 
be granted’? under the relevant Act, or that the requirements 
of the 1946 Act have not been complied with. Paragraph 16 
provides: ‘‘ Subject to the provisions of the last foregoing para- 
graph, a compulsory purchase order .. . shall not . . . be 
questioned in any legal proceedings whatsoever.” 

a P 


11 Cf. the interpretation put upon this section in Elder v. Elder d Watson, 
1952 §.C. 49 and Meyer v. Scottish Textile £ Manufacturing Co., 1954 S.L.T. 
213. 

12 Except that the Board of Trade might appoint an inspector to report under 
s. 105 (b) (as occurred in the Savoy case) and might then institute civil 

roceedings in the name of the company under s. 169 (4). 

13 Mason v. Harris (1879) 11 Ch.D. at 109. 
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Prima facie these paragraphs provide an exhaustive statement 
of the permissible grounds of challenge and exclude all challenges, 
no matter how meritorious they may be, after the six weeks’ 
period has expired. In laymg down a strict time-limit Parliament 
was no doubt aware that hardship would be caused to some of the 
individual property-owners affected. But in construing the meaning 
of the paragraphs, a court may also be obliged to have regard 
to the principle that a statute is, if possible, so to be interpreted 
as to avoid injustice, and to the broad proposition that fraud 
vitiates all transactions known to the law.! Where the validity 
of a compulsory purchase order is impugned after the six weeks’ 
period has expired on the ground that it was made or confirmed 
in bad faith, conflicting views as to the jurisdiction of the courts 
to entertain the application may result from applying the literal 
rule, on the one hand, and the presumption against injustice and 
the proposition concerning the effect of fraud, on the other. This 
situation arose in Smith v. East Elloe R.D.C.? where the House 
of Lords, by a majority of three to two, held that a challenge to 
the validity of a compulsory purchase order after the six weeks’ 
period had expired could not be entertained although the challenge 
was founded on allegations of bad faith. 

The facts were as follows. In 1948 a compulsory purchase order 
was made under the Housing Acts in respect of Mrs. Smith’s 
residence, which the council had requisitioned in 1940. It was 
not derequisitioned until 1951, when the council entered upon the 
land. In 1952 Mrs. Smith recovered £850 damages in an action 
for trespass against the council; the case is unreported.* In 
1954, nearly six years after the compulsory purchase order had 
been made, she instituted -proceedings against the council, the 
clerk to the council and the Ministries concerned, claiming damages 
and various declarations to the effect that the order had been 
procured, made and confirmed wrongfully and in bad faith. By 
this time council houses had been erected on the land. The 
defendants applied to have the writ and all subsequent proceedings 
set aside on the ground that the courts had no jurisdiction to 
grant the relief sought. Their contention was upheld by the judge 
in chambers, the Court of Appeal and finally by the House of 
Lords, except in so far as it related to the proceedings against 
the clerk to the council. 

Viscount Simonds, Lord Morton of Henryton and Lord Radcliffe 
were all of the opinion that the meaning of the words used in 
paragraph 16 was too plain to be qualified by any of the presump- 
tions prayed in aid by the appellant. The minority, Lord Reid 


1 Se e.g., Lazarus Estates Ltd. v. Beasley [1956] 2 W.L.R. 602 at pp. 508, 
+ [1966] 2 W.L-R. 888; [1956] 1 All E.R. 856. 


e statement of facts 1s taken from the report of the proceedings in the | 
pean case in the Court of Appeal ([1955] 1 W.L.R. 880; [1955] 2 
E.R. 19). 
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and Lord Somervell of Harrow, held that they were not plain 
enough to deprive a person defrauded of his remedy. However, 
they arrived at this conclusion by different routes. Lord Reid 
held that the grounds of challenge specified in paragraph 15 referred 
to ultra vires in a narrow sense and excluded bona fide as well as 
mala fide abuse of power; that the opening words of paragraph 16 
(“ Subject to the provisions of the last foregoing paragraph . . .’’) 
therefore had no relevance to a case where abuse of power was 
alleged; and that the general exclusionary words of paragraph 16 
ought not to be construed as applying to challenges to good faith. 
With all respect, his Lordship’s interpretation of the paragraphs 
is very hard to accept.. It would mean that the order could not 
be challenged for abuse of powers in bad faith until after six 
weeks, and could not be challenged at all for abuse of powers in 
good faith. If these strange propositions are correct, they were 
certainly not present in the minds of their Lordships in the Earl 
Fitzwilliam case. Lord Somervell, too, held that challenges to 
good faith fell outside both paragraphs, but, unlike Lord Reid 
and their Lordships who formed the majority, held that paragraph 
15 was not exhaustive of the permissible grounds of challenge 
and did not preclude a challenge to good faith even within the 
six weeks’ period although that ground of challenge was not 
included within the ambit of the paragraph. This interpretation, 
with all respect, seems excessively strained. ‘The statutory pro- 
cedure and grounds of challenge set out in paragraph 15 appear 
ew facie to have been intended to cover the whole field—for 
example, the grounds of challenge undoubtedly include breach of 
the rules of natural justice—and it is extremely difficult to impute 
an intention to Parliament that good faith should be challengeable 
only in a wholly separate form of proceedings. 

The majority interpretation of the effect of paragraph 16 is 
to be preferred, not because it is logically the only possible 
interpretation, but because any alternative interpretation is im- 
plausible. That it may cause hardship to individuals is, however, 
undeniable. There is no-reason why Parliament should not amend 
the law to give the courts a discretion to permit applications to 
be made out of time. Such a discretion would doubtless be 
exercised sparingly. If it had existed in the present case it is 
unlikely that it would have been exercised in the appellant’s favour; 
she had delayed her application until nearly six years after the 
original order had been made, and if the order had been quashed 
she woujl have recovered her land embellished with a cluster 
of council houses. 

Unfortunately the permissible grounds of challenge within the 
six weeks’ period have now become a matter for speculation; 
for Lord Morton, like Lords Reid and Somervell, adopted a narrow 
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interpretation of the grounds specified in paragraph 15. Thus 
three of their Lordships delivered themselves of considered dicta 
to the effect that challenges to good faith did not fall within 
paragraph 15 (which all of their Lordships except Lord Somervell 
had treated as specifying all the permissible grounds of challenge). 
Lord Radcliffe, on the other hand, was of the opinion that para- 
graph 15 covered all the recognised grounds of invalidity (including 
bad faith), and Viscount Simonds inclined towards the same view, 
though without making any finding on the point. It would be 
deplorable if Lord Radcliffe’s interpretation, which is eminently 
reasonable and is supported by precedent, were not to prevail. The 
alternative interpretation of paragraph 15 would leave a person 
whose property had been taken away by a public authority without 
any statutory remedy whatsoever against the authority if the 
authority had used its powers ostensibly for a permitted purpose 
but in fact dishonestly. The dicta supporting that interpretation 
may well have considerable persuasive authority; but their weight 
is necessarily diminished by the diversity of approaches to the 
main issue followed in the speeches in which they appear. It 1s 
to be hoped that the uneasiness that they have aroused will be 
ended when the questions they pose next come before the courts. 


S. A. DE SMITH. 


IMPLIED WARRANTY OF FITNESS FOR HABITATION 


THE contrasting attitude of the courts towards rules of real and 
personal property is one of the most conspicuous features of our 
jurisprudence. This contrast is particularly striking in the rules 
relating to implied conditions for fitness. In the law of sale of 
goods implied conditions, now codified in the, Sale of Goods Act, 
1898, ss. 12-15, and the liberal construction placed upon them, 
have virtually destroyed the force of the injunction caveat emptor. 
On the sale or demise of land it still retains its full power, except 
in the case of furnished lettings and sales of houses in the course 
of erection. In the latter two cases there is an implied warranty 
that the house is, or will be when completed, fit for habitation. 
Unhappily, in the recent case of Lynch v. Thorne,’ the Court of 
Appeal have further restricted the ambit of these salutary 
exceptions. a 

The plaintiff contracted to buy from the defendant builder a 
house in course of erection. The defendant was to complete the 
house in accordance with specifications which provided for outer 
walls of nine-inch solid brick. The house was completed in strict 
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accordance with the specification and with sound materials and 
good workmanship. But the nine-inch wall did not, and could not, 
keep out driving rain and one of the bedrooms was consequently 
unusable. The county court judge found that the plaintiff had 
relied on the defendant’s skill and judgment, that there was an 
implied warranty that the house would be habitable, and that this 
warranty had been broken. He accordingly awarded the plaintiffs 
damages. His decision was reversed by the Court of Appeal. 

The argument of the Lords Justices proceeded thus: In an 
agreement for the sale of a house in course of erection there is, 
prima facie, an implied term that the house will be habitable. 
But such a term can only be implied if it is consistent with the 
express terms. Here it would be wholly inconsistent since, in the 
case of this house, nine-inch solid walls could never produce a 
habitable house and the express obligation of the seller was to erect 
nine-inch solid walls. 

This sounds plausible but is, with respect, a complete non 
sequitur, as would have been revealed by a reference to the 
cases on the equivalent implied condition of fitness under the Sale 
of Goods Act. Take, for example, the well-known case of Baldry 
v. Marshall.* There the buyer wanted a comfortable car for touring. 
Relying on the seller’s judgment he was persuaded to buy an 
8-cylinder Bugatti. It was held that there was a breach of the 
implied condition of fitness for his purpose. Yet the express obliga- 
tion was to sell an 8-cylinder Bugatti and no 8-cylinder Bugatti 
(1925 vintage) could have been made ‘‘ comfortable for touring.” 
The facts in Lynch v. Thorne are, it is submitted, exactly compar- 
able; the buyer had relied on the seller’s skill and judgment that a 
house with nine-inch bricks would be habitable and there was no 
inconsistency in implying a term to that effect. But the Master of 
the Rolls said that this would involve “an extension of the 
principle of implied terms for which I can find no authority.” 
Authority could have been found in any treatise on Sale of Goods. 
Unhappily, decisions on Sale of Goods were not cited—an unfortu- 
nate illustration of the tendency to keep the two branches of the 
law in water-tight compartments. As a result the onus is cast 
onto the unskilled buyer of ensuring that the specification tendered 
by the builder will produce a habitable house. One of the two 
exceptions to the caveat emptor rule has been virtually destroyed. 

o 


L. C. B. G. 


2 [1925] 1 K.B. 260. 
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THe BROKEN MARRIAGE IN Divorce PROCEEDINGS 


THE dichotomy of the basis of the grounds upon which a decree 
of divorce should be granted formed the background to the rift 
in the views of the members of the Royal Commission on Marriage 
and Divorce. The proponents of this dichotomy based their 
approach to the subject according to the diametrically opposed 
—although not mutually exclusive—concepts of, on the one hand, 
the ‘matrimonial offence’ and, on the other hand, the “ broken 
marriage.’ It is not intended here to argue the cause of either 
notion but by way of illustration of a recent case, Ingram v. 
Ingram,’ to point the extent to which the realities of the day- 
to-day manifestations of the matrimonial union are present in the 
existing judicial machinery for the obtaining of the dissolution of 
marriage. Put in another way, what part does the de facto dissolu- 
tion of the marriage play in the process towards conferment of the 
de jure recognition? 

The notable judgment of Sachs J. in Ingram skirmished with 
many, and decided some, of the difficult legal problems attendant 
upon proving a matrimonial offence. Apart from an interesting 
application by way of distinguishing the rule of evidence in 
Hollington v. F. Hewthorn & Co.? as to the admissibility and 
relevance of a criminal conviction for the purposes of establishing a 
matrimonial offence, the court ran the gamut of legal technicalities 
in canvassing the allegations of cruelty, constructive desertion, 
ordinary desertion, and the rights to maintenance on an unsuc- 
cessful petition as effected by the spouse’s conduct elicited in the 
course of the proceedings. 

Shortly, the facts of that case were as follows: the parties 
were married in 1922 in Cologne where the husband was then 
serving in the forces, the wife being a German subject; one son 
of the marriage was born in 1928. The matrimonial home until 
1989 was Portsmouth, the husband for the most part serving in 
England but inevitably limiting his time in the home to week-ends 
and leave. It appears to have been a happy marriage in the 
early years taken as a whole although there did exist certain 
pin-pricks which the sporadic periods of cohabitation due to the 
exigencies of service tended only to mollify. Furthermore, as 
Sachs J. found, the wife was quite the dominant partner although 
at this time it did not manifest itself adversely. It was given 
expression to in the later years by the wife’s ever-increasing 
espousement of the cause of Nazi Germany and was ungpubtedly 
the one factor which proved fatal to the continuance of a tolerable 
marriage. The history of the marriage subsequent to 1989 only 
underlined the effect of the wife’s behaviour towards her husband 
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and confirmed, if confirmation were needed, the fact that the 
marriage was one in name only. The wife in July 1940 was con- 
victed at the Old Bailey of charges under the Defence Regulations, 
1989, and the Official Secrets Act, 1911, for conspiring to aid and 
assist the enemy in diverse ways. From a sociological viewpoint the 
marriage in fact ceased then if indeed it had not broken up a 
year earlier. The parties never again cohabited—the home in 
Portsmouth was given up, the husband going to live with a sister 
—and the succeeding years were swallowed up in prolonged 
silences and from 1945 onwards revived only to the extent that 
the wife began jockeying for position to sustain a claim for 
maintenance. 

The husband was not unnaturally shocked by the revelation of 
the wife’s treasonable conduct which he at first refused to believe 
and only accepted on her conviction. His service life was adversely 
affected amongst those with whom he served and he was soon 
sent abroad to India until 1945. On these findings Sachs J. held 
that cruelty had been established, for this purpose admitting the 
evidence of the conviction to indicate the acts constituting the 
wife’s treasonable conduct and the effect these acts, as well as 
the bald fact of conviction, had upon the husband. The husband’s 
return in 1945 was soon followed by three visits to the wife in 
prison during which numerous statements were alleged to have 
been made tending to show desertion by one or other of the 
spouses; there was also some correspondence of an equivocal 
nature. On this detailed and lengthy evidence Sachs J. held that 
were he wrong on the question of cruelty, constructive desertion 
had been proved, employing the wider test laid down in Lang v. 
Lang*; failing these findings ordinary desertion was held to have 
been proved. 

The present proceedings were not, however, commenced until 
1954 at which time the only allegation pleaded was that of ordinary 
desertion, the acts of cruelty being allowed as amendments to 
the pleading at the hearing. The delay in presenting the petition 
is not wholly explicable from a reading of the report but appears 
to have come about through a cumulation of factors; the husband’s 
faint attempts at reconciliation from 1945-1947, his propensity to 
allow matters to drift, a delay in 1954-1955 due to the difficulty 
of tracing the whereabouts of the wife for service, and more 
specifically the obstacles that appeared to present themselves in 
successfully prosecuting a petition for divorce. The existence of 
a groupd for divorce based on a number of years’ de facto 
separation would have set at rest these latter fears. 

It is perhaps a truism to state the ultimate aim of the partics 
to a divorce suit. In this case there existed the added factor 
that the wife in cross-petitioning for divorce sought to secure for 
herself financial benefit, an objective which on Sachs J.’s finding 
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would have eluded her since her conduct was such as to “‘ operate 
in diminution—even to the point of extinction—of any sum which 
might otherwise be due to her.” In striving to achieve their 
respective aims the parties were obliged to adduce evidence ranging 
over a number of years in order to meet the requirements of 
proving a matrimonial offence. The subject-matter of a three-day 
trial concluded by a lengthy judgment may fairly be said to have 
obfuscated the ultimate goal almost to the point of extinction 
were it not for the conclusion of the suit. 

) The social necessity, and indeed desirability, of civil litigation 
whereby one party comes to the court to seek enforcement of his 
rights by way of relief in the form of damages, specific performance, 
injunction or declaration is in divorce proceedings considerably 
altered by the ambivalence of the right of the “ innocent ’’ spouse 
to relief and society’s interest in the removal of the status of 
husband and wife; this is accepting of course the view that divorce 
proceedings are in the nature of civil proceedings and not quasi- 
criminal. Ingram v. Ingram is an example, perhaps in itself not 
altogether typical but common enough, of the unreality in divorce 
proceedings of the seeking of a remedy by one spouse for an. 
infraction of that spouse’s right to the incidences of matrimony. 
Where the offence in fact represents a breach of the matrimonial 
duty and in itself causes the non-offending spouse to regard the 
dissolution of the marriage as a necessary outcome a petition based 
on that offence is per se unobjectionable. The matrimonial offence, 
however, proved to a divorce court is so often an artifice, necessary 
to achieve the desired end, that the proceedings swallow up the 
circumstances leading to the true cause for the break-down in the 
marriage. That the courts are not wholly unaware of this fact 
is demonstrated by Sachs J. in Ingram when he states: ‘* The 
true cause of the marriage breaking up was the wife’s continuing 
preference for the Fuehrer over her husband.” As penetrating as 
this observation is as to the root cause of the marriage becoming 
one in name only, the adherence of a spouse to the sway of a 
despotic dictator is by itself far removed from the commission of 
a matrimonial offence as indeed the judgment indicates. It is only 
the developments from this root cause that may or may not give 
rise to sufficient grounds to found a petition for divorce. 


L. J. BLOM-COOPER. 


` 
INTERNATIONAL AIR CARRIAGE— LIMITATION OF LIABILITY 


Preston v. Hunting Air Transport 1 was an important addition to 
the small group of English cases where the Warsaw Convention, 
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1929, as enacted in the Carriage by Air Act, 1982, has had to 
be interpreted. Ormerod J. decided, first, that a passenger ticket 
which omitted to state one of the prescribed particulars, namely, 
the agreed stopping places, was nevertheless a passenger ticket 
within the meaning of the Convention, with the result that the 
carrier was not caught by Article 8 (2) of the Convention which 
provides that “if the carrier accepts the passenger without a 
passenger ticket having been delivered he shall not be entitled 
to avail himself of those provisions of this Convention which 
exclude or limit his liability.” He held secondly that the words 
in Article 17, ‘‘ The carrier is liable for damage sustained. . .”’ 
entitled the infant plaintiffs, whose mother had been among the 
passengers killed in an aircraft accident, to recover something 
over and above their actual financial loss. 

It will be recalled that the scheme of the Convention is to 
impose an almost automatic lability on the carrier in the event 
of death or injury to the passenger, while giving the carrier the 
protection of a limitation provision which effectively limits his 
lability to a sum of about £8,000 per passenger (on current 
figures). There are some exceptional circumstances when the 
carrier cannot rely on the limitation provision. One example 1s 
where he has been guilty of wilful misconduct. Another example 
is Article 8 (2), quoted above, viz., where no passenger ticket 
has been delivered. One of the features of the Convention is that 
it contains strict formal requirements for documentation and 
prescribes in some detail and in mandatory language the particulars 
which must be stated on a passenger ticket, on a luggage ticket 
and on an air consignment note respectively. (Incidentally these 
provisions are not to be found in the’ modified version of the 
Convention as applied to domestic carriage by air in this country 
by the Carriage by Air (Non-International Carriage) (United 
Kingdom) Order, 1952,7 and will be greatly simplified in the 
Convention itself if and when the Hague Protocol, 1955, receives 
a sufficient number of ratifications.) For the passenger ticket, five 
particulars are prescribed by Article 8 (1). The third particular 
is “‘the agreed stopping places.” In the case under review, it 
was conceded that this particular was omitted. Article 8 (2) then 
goes on to provide: ‘* The absence, irregularity or loss of the 
passenger ticket does not affect the existence or the validity of 
the contract of carriage, which shall nonetheless be subject to the 
rules of the Convention . . .”? Pausing there, one would have said 
that thjs was obviously a case of irregularity and not of absence 
or loss. Article 8 (2) then concludes with the words already 
cited: *‘. . . Nevertheless if the carrier accepts a passenger without 
& passenger ticket having been delivered he shall not be entitled 
to avail himself of those provisions of this Convention which exclude 
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or limit his liability.” It was argued from this that no passenger 
ticket had been delivered because nothing could be a passenger 
ticket within the meaning of the second limb of Article 8 (2) unless 
it contained all the particulars prescribed by Article 8 (1). The 
learned judge had no difficulty in rejecting this argument. It can 
be shown to be wrong by the internal evidence of Article 8 and 
if any doubt remains it is set at rest by a comparison with the 
corresponding provisions of Article 4 (4) and Article 9 on luggage 
tickets and air consignment notes. For there it is expressly pro- 
vided that certain specified omissions or irregularities in these 
documents shall deprive the carrier of his right to rely on the 
limitation provisions. „The absence of any similar provision in 
the case of the passenger ticket is conclusive evidence that the 
omission of a prescribed particular is merely an irregularity and 
the provisions of the Convention, including the limitation provisions, 
still apply to the contract of carriage. It is comforting to reflect 
that the same decision has been reached in an American case? 
and in a Belgian case‘ and that all three decisions are manifestly 
in accord with the intentions of the framers of the Convention.® 

As regards the second main point in the case the learned judge 
in construing the words ‘‘ damage sustained ” in Article 17 (“ The 
carrier is liable for damage sustained in the event of the death of a 
passenger . . .””), awarded £400 to the two infant plaintiffs over 
and above purely financial loss to compensate them for the loss 
which they had sustained by reason of the fact that they had lost 
the care of their mother at an age when probably they needed it 
most. It is respectfully submitted that the decision on this point 
is open to doubt in view of the line of cases on the Fatal Accidents 
Acts in which it has been consistently held that no sum over and 
above purely financial loss can be awarded. A comparison between 
the language of section 2 of the Fatal Accidents Act, 1846, and of 
Article 17 (supra) does not revéal any obvious reason why the two 
provisions should be differently construed and by section 1 (4) 
of the Carriage by Air Act, 1982, and the Second Schedule thereto 
(entitled ‘* Provisions as to the liability of the carrier in the event 
of the death of a passenger”) an attempt has been made to 
assimilate the position under the two Acts. 


F. P. Nem. 


Q 


3 Grey v. American Airlines (1950) 95 F.Sup. 756 which was cited to the 
learned judge. 


* Pauwels v. Sabena, 4 Revue Française de Droit Aérien (1950) 411, 418—419; 
[1950] V.8.Av.R. 867, 874-876. 


5 D. Goedhuis, La Convention de Varsovie (1938) pp. 108-110. 


REVIEWS 


OBSCENITY AND THE Law. By Norman St. Joun-Stevas. With an 
Introduction by Sm Aran Herzert. [London: Secker & 
Warburg. 1956. xxii and 289 pp. 25s.| 


«Taere is no such thing as a moral or an immoral book. Books are well 
written or badly written. That is al.” Mr. St. John-Stevas quotes tlus 
epigram of Oscar Wilde’s in his admirable work on Obscenity and the Law 
to illustrate the revolt of the “aesthetes” of the late nineteenth century 
against what they felt to be the restrictive prejudices and conventions of 
Victorian family morality. The epigram, which sounded so paradoxical and 
risqué in the “naughty nineties,” will strike many readers today as mercly 
gententious. Yet the law, when it tries to preserve us from literary wor«s 
“of a nature calculated to shock the common feelings of decency in any well 
regulated mind ”—instead of leaving us to do the job for ourselves—has not 
moved one inch from a position taken up almost 100 years ago. Indeed, to 
judge from recent criminal statistics and the spate of recent prosecutions 
against reputable publishers for alleged obscenity of works of acknowledged 
literary merit, the police seem to be determined to out-do, if possible, the 
Victorians. 


In the circumstances this full-scale inquiry into the history and present 
working of the law of obscenity—the first, so it would seem, in a strangely 
neglected field—is greatly to be welcomed. On a subject fraught with 
controversy Mr. St. John-Stevas writes with moderation. Ile is far from 
suggesting that the whole question of obscenity has been created by a group 
of “unenlightened Grundys and Comstocks.” “Those authors who pretend 
that there is no problem,” he writes, “only bring discredit on their own 
cause . . .; on the other hand those who pose the question as a clash between 
a group of irresponsible intellectuals, leaders of a minority literary coterie, 
striving to impose their extravagances on the virtuous and sober-living 
majority are equally wide of the mark... .” The obscenity problem does 
in the last 1esort involve a conflict between the right of the creative artist 
to freedom of expression, and public morality; it is a field in which the law 
ought to move, if at all, with extreme care. 


In fact, the historical survey which fills more than half of this book 
makes it plain that serious literature did not begin to suffer from the inter- 
vention of the law courts until towards the end of the Victorian era. By 
then the law, in its anxiety to keep in check a veritable flood of cheap 
pornographic trash, had already hardened into the rigid grooves of J.ord 
Campbell’s Act, 1857, and Sir Alexander Cockburn’s judgment in the Hickhn 
case (1868). If we have fortunately escaped direct censorship ın literature, 
the author makes it abundantly clear that the present situation is wholly 
unsatisfactory. The law is so wide and so ill-defined that it could he 
considew:d tolerable only if it were administered by all concerned with 
invariable moderation and restraint. As it is the vast discretion, and 
responsibility, left to the Director of Public Prosecutions, to the judges and 
juries are by no means consistently, or even predictably, exercised. Writers, 
publishers and printers of serious purpose and high reputation are wide open 
to the hazard of finding themselves in the dock as criminals and open to 
punishment which is practically at large. Their defence is seriously 
embarrassed by the fact that neither artistic and literary merit, nor the 
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intention or purpose of the author, artist and publisher are taken into 
account. 

Mr. St. John-Stevas makes a sharp distinction between pornography on 
the one hand and real literature on the other. He believes that a formula 
could be devised which would enable juries and magistrates to distinguish 
between the two. There are indeed many today who feel that the law can 
be justifiably invoked only to suppress straight pornography designed to 
exploit financially misguided or frustrated sexual instincts, while literary 
expression of serious purpose should be'left to be determined by prevailing 
standards of public taste. The pressure of public opinion towards conformity 
in methods of sexual decency, exercised through literary criticism, through the 
lending libraries, through monopoly institutions like the B.B C. and in a 
variety of more subtle forms is almost always severe, as those will realise 
who recall Charlotte Bronte’s agonised outcry when she found this passage 
in one of her reviews: “If Jane Eyre be the production of a woman, she 
must be a woman unsexed.” 

Clearly the law only makes itself ridiculous if it attempts to endorse with 
legal sanctions ephemeral and passing opinions on matters of morality and 
decency. Yet the huge demand for horror comics and for evidently porno- 
graphic publications would seem to indicate that it is not possible at this 
stage for the police to leave the question of obscenity studiously alone. 
I am inclined to agree with the author that the courts, rather than an 
independent board of review, are still the best place to deal with them. 
Mr. St. John-Stevas sets out, and discusses, no fewer than twelve “ anomalies ” 
in ‘English law as it stands at present, the most serious of them perhaps the 
fact that evidence concerning the literary and artistic merit of a book is not 
admissible in proceedings of this kind. In the circumstances the Bill on 
Obscene Publications, drafted by the (private) Herbert Committee last year 
to amend, clarify and consolidate the law (its text is here reprinted in full), 
deserves most serious consideration. 

In addition to his exhaustive discussion of English law, Mr. St. John- 
Stevas has assembled a great deal of material on foreign law, which will be 
most useful if and when this new Bill comes before Parliament (though 
unfortunately there is little indication of how far, in any given country, 
the existing provisions of the law are in fact enforced). A whole chapter 
is given to the law and practice of the United States, where they order 
this matter rather better than over here; readers will be grateful for the 
lengthy quotation from Judge Learned Hand’s enlightened judgment in the 
Ulysses case. Another chapter offers by contrast a full picture of the working 
of censorship in Ireland and the author arrives at the conclusion that: 
“undoubtedly the (Censorship) Board has succeeded in keeping out of Ireland 
& great mass of pornography of a filthy and corrupting kind, but this has 
only been achieved at the price of depriving Irish readers of many of the 
best works of contemporary literature.” Good literature can flourish only in 
an atmosphere of freedom. It was Henry James who wrote: “It may be 
said that our English system is a good thing for virgins and boys and a 
bad thing for the novel itself, when the novel is regarded as ... a composition 
which treats of life and helps us to know.” Mr. St. John-Stevas has written 
his survey as a lawyer and a lover of literature; what he has to say is 
addressed to the public at large and not only to the members of his own 
profession. It may be too late for the courts today to free th®mselves 
of their own volition of tests and criteria of obscenity so long and so 
firmly established. But the English bench and,bar can ‘claim with pride 
that ‘its relations, and its links, with literature have ever been close, and 
this powerful plea for a new approach will certainly not go unheeded. 


H. A. HAMMELMANN. 
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Toe Law or Damaces IN ScornanD. By Davin M. WALKER, 
M.A., LL.B., PH.D., Advocate, Professor of Jurisprudence in the 
University of Glasgow. [Edinburgh: W. Green & Son, Ltd. 
1955. lxxii and 818 and (index) 24 pp. £6 6s. net.] 


Ir is a great pleasure to welcome Professor Walker’s treatise on damages. 
In a sense it is a pioneering venture as there is no other work in Scotland 
covering the same field. Indeed, English lawyers must view its learning 
and scope with envy. The book has already received detailed criticism in 
the pages of Scottish legal journals and the present reviewer can only aim 
at noting its contents and commenting on some of the more general probleins 
discussed in it. 

The word “damages” in Scotland is now given a very wide meaning, as 
witnessed by the variety of subjects dealt with in the book. The author 
emphasises that “damages” is not synonymous with “ reparation,” the specific 
subject of Guthrie Smith’s work of which the last edition appeared in 1859. 
But, however wide the meaning attributed to that term, it is imperative for 
any writer on this topic not to allow himself to stray into protracted 
discussions on the question of the liability to pay damages as opposed to 
the measure of damages itself. Here Professor Walker shows a fine sense 
of proportion and sure judgment. On the other hand, it is impossible to 
avoid discussing liability altogether and the reader will be grateful for many 
illuminating remarks on this subject. The author covers an immense field: 
Damages in Contract, Sale of Moveables, Contracts of Lease, Companies, Bills 
of Exchange, Breach of Trusts, Delict, Damage to Property, Breach of 
Statutory Obligation, Damages in Conflict of Laws—to name only some of 
the chapters. A wealth of Scottish authorities is cited together with all the 
relevant English cases. (These are unfortunately sometimes so intermingled 
that it is difficult to separate the English from the Scots rules.) The author has 
wisely refrained from encumbering the book with references to Commonwealth 
and American cases. 

In the course of an interesting discussion on Re Polemis Professor Walker 
dispels the present writer’s belief that the authority of that case is confined 
to England. His view is that although its ratio decidendi has never been 
expressly adopted by Scots courts, it has been partially relied upon in 
some cases and must therefore be regarded as having a niche in the 
law of Scotland. All the recent cases are well discussed but one would 
have welcomed a fuller examination of the rapprochement between the 
tort and contract tests supposedly deducible from some of them. It is 
particularly difficult to agree with the statement (p. 82) that it conduces 
“to clarity of thought” to consider breach of contract and delict separately 
and to treat the test of reasonable foreseeability as confined to contract 
On the contrary, differentiation between the two would only seem to add 
to the confusion. Any attempt at dogmatism in this field is a bold venture 
in view of ambiguity of judicial pronouncements rarely equalled in other 
parts of the law. For Scotland the author enumerates (p. 887) sixteen 
“determining phrases” used by judges in cases of remoteness of damage 
in delict alone. The endeavour to give technical meaning to common expres- 
sions may be heroic but is rarely illuminating. Whether breach of contract 
or a tort is in question, in the last analysis damages must surely be awarded 
on a gommon sense basis in the light of all the relevant circumstances, 
whatever test or tests the court professes to apply. 

The book also shakes another of the reviewers beliefs, that proof of 
damnum is in Scotland an essential condition in any claim for damages. 
Professor Walker thinks this is so only in the case of delicts (p. 511): “Scots 
law does not subscribe to this doctrine that any invasion of a legal right, 
however trifling or innocent, amounts to a legal wrong sounding in at least 
nominal damages.” But in contract he is of the opinion that actions for 
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nominal damages will now be admitted as they are in England. Yet, on 
reading the cases he cites in support of this proposition, the damages awarded 
all appear to have been more than merely nominal and to have included some 
element of compensation. 

Special mention must be made of five valuable appendices devoted to that 
pre-eminently practical subject, the quantum of damages. Awards must 
always depend on the special circumstances of the case and the author 
disclaims any intention of producing a “tariff.” As, however, decisions on 
quantum are not often reported the examples he gives of various kinds 
of current awards will supply the practitioner with badly needed guidance. 
In Scotland this problem is even more elusive than in England as most 
awards are made by juries and are in consequence not easily predictable. 
Juries usually err on the side of generosity but that this is not always 
so is shown by the recent case of Gih v. National Coal Board, 1954 S.L.T. 
(Notes) 41, where incredibly low damages were awarded to the family of 
a miner killed in an accident. 

The publishers are to be congratulated on the quality of printing and 
the lay-out, although the price seems rather high. Whilst the book is mainly 
intended for practitioners its breadth of approach and mature scholarship 
should appeal to all students of the law. At the same time, the very full 
and up-to-date discussion of English decisions and the striking similarity 
of the two legal systems in many spheres make Professor Walker’s work of 
great interest to English lawyers. 

J. K. Gropecxt1. 


THe Law oF REPARATION IN SCOTLAND. By the late A. T. GLEGG, 
Fourth Edition by the late J. Linpsay Duncan. [Edinburgh: 
W. Green & Son, Ltd. 1955. xl + 479 + index 88 pp. 
90s. net. | 


THe previous edition of this leading work on the law of torts in Scotland 
was published in 1989. Fortunately the late Sheriff Lindsay Duncan was 
able to undertake its revision and before his untimely death in 1954 the 
present edition was in proof; it was seen through the press by Professor 
D. M. Walker, but Professor Walker’s own views, as evidenced by his recent 
work on Damages, differ in some respects, 6.9. on the question of whether 
damages in reparation are restricted to the natural and probable consequences 
of a civil delict. 

It is a pleasure to congratulate the publishers on the attractiveness of 
the type, the absence of misprints and the spacing of the subheadings which, 
according to my estimate, are on an average about two-thirds of a page 
apart, somewhere near the ideal for a practitioner’s work. 

Duncan (or Glegg) does not contain a great deal of theory, classification 
or analysis. So far as it enunciates a general theme, this is that reparation 
in Scots law is founded on malice (ie. intention) or negligence and does not, 
apart from the case of the master’s vicarious liability for his servant, admit 
strict or absolute responsibility. Scots decisions analogous to Rylands v. 
Fletcher are explained as turning on the requirement, in special circumstances, 
of a high standard of care together with a shift of the burden ag proof 
to the defender. From a strictly analytical point of view one would be bound 
to criticise the fact that causal problems are treated partly under the maxim 
culpa tenet suos auctores and partly under causa prozima non remota 
spectatur while vicarious responsibility appears partly under culpa tenet 
suos auctores and „partly as a chapter in the section on negligence, though 
it is clear that in Scotland as in England the master and servant principle 
applies to certain intentional delicts of a servant and not merely to negligent 
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delicts (see pp. 426 et seg.). However, it is perhaps churlish to expect a 
systematic or scientific presentation in a practitioner’s work and the reviewer 
draws attention to its absence merely to make the point that the outlook 
which has inspired this and previous editions {s much closer to the English 
than to the Continental point of view. 

There are certainly differences of detail between the Scots law of repara- 
tion and the English law of torts, for instance in regard to slander and the 
abuse of civil process. The Scots law in relation to the latter appears 
complex and has no real parallel in England. Are the differences, however, 
such that the two systems may be regarded as variants of a single stock 
or do they represent two different stocks? Duncan’s scholarly and accurate 
revision of Glegg leans slightly in favour of the independence of Scots law 
but the English reader may be inclined to suspect that, despite the currency 
in Scotland of strange and captivating terms of art, the law of reparation 
has by now been so corrupted or fortified by English precedents and the 
ambiguous decrees of the House of Lords that much of its Original character 
has vanished. 


A. M. HoxorÉ. 


Recut .vunp Zerr. (Fünf rechtsphilosophische a By 
GERHART HusseRL. [Frankfurt am Main: Vittorio Kloster- 
mann. 1955. 225 pp. DM. 17.50 (cloth); DM. 14.50 (paper).] 


Te author, who is a Professor of Law in the University of Freiburg, is 
the son of the distinguished exponent of that philosophical genre styled 
phenomenology or, more specifically, phenomenological idealism; and the 
essays in the book under review represent essentially a phenomenological 
treatment of various legal topics. It is only right to say at the outset 
that, as the inside cover tells us, the essays do not purport to constitute 
an integrated systematic unity; but at the same time, they are not unconnected 
internally. 

The essence of this phenomenology—if one may attempt to compress into 
a small space so highly complex and abstruse a form of logical doctrine— 
is a theory of ideas reminiscent of Plato. The things which we meet in 
the world, the intentional objects of our consclousness, are not the things 
themselves as such: they are what they are because and in so far as they 
are a materialisation—a realisation—of the idea which they signify, their 
essence, which is the thing itself. “The thing itself” is experienced, whether 
directly (intuitively) or mediately by the direct experience of others, in 
and through the material manifestations (i.6, the phenomena about us, from 
which the method derives its name). For instance, a trireme, a galleon, a 
cruiser, an atomic submarine would be recognised as a ship because and 
in so far as one perceives in it a materialisation of—and thus experiences 
through it—the idea of ship. (The idea is not necessarily simple—e.g., the 
idea of “ship” inevitably connotes buoyancy, concavity, a mode of propulsion 
through water, etc.) True knowledge is concerned with “the thing itself.” 
Now the visible manifestation may be experienced by different actual 
individuals in different aspects—the pharmacist, 6.g„ and the person with a 
cold will, see the same material cough-mixture from different points of view. 
But an aspect is not the thing itself. For a true experience of the thing, 
therefore, the experience, too, must be objective—the only experience valid 
for this purpose is that which is valid for “any man” (jedermann). “ Any 
man,” again, depends upon the thing in question: if it be “shoe,” for example, 
any man is any shoe-wearing being; in the case of, say, the thing “larceny,” 
the members of the State whose legal order makes provision for “larceny,” 
etc. But again, for the pure objectivity which alone gives a true experience 


- 


556 THE MODERN LAW REVIEW Vor. 19 


of “the thing itself,’ any man is abstracted. The reference is not, as it 
were, to an average actual individual as he lives, moves and has his being, 
but to the depersonalised ego, the ego dissociated from the actual individual 
—‘any man” as what he is in common with all others of the group in 
question; that part of him which is the ultimate residuum of community 
with all individuals. Men are not merely shoe-wearers or subjects of a legal 
system; they are also shoe-wearers or legal subjects—just as they may also 
be fathers or tin-plate workers: but it is the shoe-wearer or legal subject 
in them which is the whole of one’s concern in evaluating experiences of 
the things, shoe or larceny. 

Phenomenological development to this position was, of course, gradual. 
The problem of “the thing as it is for me” and “the thing as it (objectively) 
is,’ “the thing itself,” was a Kantian legacy, Kant having denied the 
possibility of knowledge of “the thing itself.” The elder Husserl in effect 
answered the challenge. Rejecting Hegelian idealism, he set out in the 
footsteps of such realists as Bolzano and Brentano, stressing the need to 
start from the actual about us, and, through the evaluation of valid 
experiences thereof which would give sureness of “ the thing itself,” eventually 
came to this theory of ideas, of essences, as the things themselves, the 
ultimate realities. The phenomena exist in and are conditioned by their 
historical circumstances: the idea materialised has an existence independent 
of time (Entzéitung). ‘There is, however, no Platonic avayvyoig about this 
ideal theory; Husserl would not exclude the discovery in time of a new 
idea with a new material invention, but posited that form and by the - 
' invention the idea materialised therein achieved the Hntzeitung referred 
to. It would also appear that, though Husserl would have ‘regarded himself 
as anti-Hegelian, his ultimate position was in fact close to that of Hegel 
—true, Husserl’s jedermann remained the individual; but there would seem 
little more than a formal difference between “the individual reduced to that 
which he is in common with all other individuals” and the Hegelian 
“universal” concept. 

This outline is extremely sketchy; sufficient, however, it is hoped, has 
been said to indicate the abstraction of the process of, and the abstraction 
of “things” in, phenomenology. Now what of phenomenology in the realm 
of law? 

The prime question would seem to be, What is the idea of law, that 
essence which is manifested in actual legal systems in all ages and circum- 
stances? The question is raised in the first essay, Recht und Zeit, but 
unfortunately: Professor Husserl does not directly answer it, though his sub- ' 
sequent discussion of the development of legal rules in a community suggests 
that, for him, it is to be found in the (objectivised) ideas of justice 
(Gerechtigkeit) and Will of the Legislator. Surely, an uninformative essence 
without more. But we learn further in the second essay, Erfahrung des = 
Rechts, that, law being not merely a conceptual subject of specialist experience- 
by the jurist but also a living factor in social reality—“ there” for every 
Rechtsgenosse, the experience of law which is valid for jedermann involves 
the “basic propositions of right and wrong living in the consciousness of the 
nation” (dis im Bewusstsein des Volkes ... lebenden Grundvorstellungen 
von Recht und Unrecht). “Basic propositions of right and wrong... 
consciousness of the nation,” association (and surely virtual equiparation) 
of Justice and the Will of the Legislator; surely, one thinks, I recognise——-~ 
something. here. Growing unease is, in the reviewer’s opinion, corf{irméd in 
the last essay, Opfer, Unrecht und Strafe, where the author argues that . 
the Rechtsgemeinschaft does not represent “another” or “other persons,” 
vis-à-vis a member thereof (so. as jedermann); that the legal order is 
the “right road of his life”—the road of Freedom as against wilfulness 
(arbitrariness) in the conflict between Freiheit and Wilbur which is a basic 
feature of human existence; and thus that the jndividual punished for a 
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crime is not subjected to the exercise of power, as it were ab extra, but 
is rather returning to the right road and is essentially in the same position 
as a person making voluntary atonement for a misdeed. (Insoweit besteht 
kein grundsatzlicher Unterschied zwischen der Situation des Menschen, der fur 
ein begangenes Unrecht freiwillig Suhne leistet, und des Menschen, der das 
Leid einer Strafe erfahrt: p. 196). Is this not something very like what 
one associates with Hegelianism® The accidents are altered; the substance 
is the same—and the countervailing views remain. 

The ultimate picture, then, it is submitted, is not new. Not that there 
is any reason why it should be: a wholly new vision of law is a somewhat 
utopian prospect—an abstraction of the essence of that many-essenced “ thing” 
is a task that one might well respectfully consider to be beyond the powers 
of jedermann, in any sense. More important, it is suggested, is the question 
whether this picture is one to be greeted with enthusiasm in the modern 
world; the reviewer’s answer is in the negative. 

If, however, we stop short of the metaphysical and concentrate upon the 
discussions of experiences of varous phenomena, the unaccustomed approach 
is full of interest. In Recht und Zeit, for instance, apart from the funda- 
mental issue, Professor Husserl discusses the legal norm as a present fact, 
inevitably postulating its own pre-history (the circumstances giving rise to 
its appearance) and the contemplation of the realisation of its content in 
the future; and analyses the “inner time-structure” of legal relations and 
the “ time-perspective ” of those concerned with the making and administration 
of the law from the standpoint of their experiences of the law. Erfahrung 
des Rechts and Objectivitat im Recht essentially present a novel vindication 
of the judicial decision, while Recht und Prozess considers the unfolding of a 
case and the operation of Jaw through the course of proceedings, 

From the present more limited point of view, Objectivitat im Recht is an 
ideal illustration. Suppose that the criminal code provides that a person 
who behaves in a specified manner is guilty of theft: X has taken Y’s purse 
and is now on trial for theft before the court, whose task is the realisation 
of the wrongful situation specified in the code (der Verwirklichung des 
gesetzlichen Unrechtstatbestande}) as what it in fact was and is de jure. 
How can this be?—if X did do the act which is of the kind that the law 
says is theft, then surely the Unrechtstatbestand is already there: what can 
the judge determine? The code is concerned with theft as such; the present 
concern, though, is this alleged theft of X. What happened—for, of course, 
the trial comes when X’s conduct is in the past—was conduct by X, which 
might have appeared then to different people differently, and still more so, 
now, when they experience it again as a past thing: that the conduct ts a 
theft, objectively “there,” is inseparably linked with a true decision that 
it is; and such decision postulates a valid experience of the thing “theft” 
in this case: Es ist, was es ist, als? Gegenstand einer gultigen Erfahrung, 
deren logische Form ist das wahre Urteil. Such experience must be valid 
for, and thys made in the capacity of and from the standpoint of, jedermann. 
The parties each have only their own version of the conduct in the centre 
of their feld of vision during the trial: only the court, which represents 
jadermann (for the thing is a legal one), experiences the thing during the 
trial as what it then is—an “either/or” situation (i.e. X did/did not 
commit theft), and thus only the decision of the court that X did commit 
theft, coming at the conclusion of the trial, is a valid, a true, decision. 

One’f interest in these essays, then, is taken rather by the approach than 
by the conclusions, which—leaving aside the fundamental issue—-are surely 
data which may be rested on more tangible foundations. This, it is thought, 
is not insignificant. Plato himself, it may be fairly said, devoted a con- 
siderable amount of dialectic to the endeavour to avoid the difficulties he 
perceived in the theory of ideas associated with his name; and when he 
did, in the Republic, venture to describe the world of ideas, avoided reality 
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and dealt in myth. Surely a recognition that, even though one may come 
to acknowledge the “representational” nature of the world of actuality, one 
cannot—es a natural man of that world—truly get to grips with the world 
of essences. Of phenomenological incursions into the feld of the natural 
sciences, a generally sympathetic observer has said, “The concepts that we 
form immediately with a single universalising abstraction, or eidetic intuition, 
are extremely vague and indeterminate; to arrive at scientific concepts, 
lengthy elaborations are necessary and when we are treating of entities of 
physical nature, the one way to obtain less imprecise concepts is scientific 
induction...” (S. M. Rovighi, Za Filosofia di E. Husserl, Milan 1989, 
pp. 165-166). And the law is so much more than a conceptual exercise... . 


J. A. C. Tomas. 


Pourrican THouGcutT OF THE GERMAN Romantics. ‘Translated and 
Selected by H. S. Reiss. [Oxford: Blackwell. 1955. 
211 pp. 15s. net.] 


Turse is a selection from the writings of Fichte, Novalis, Muller, Schleiermacher 
and Savigny. The approach of the Romantics to political philosophy is so. 
much a reaction against the methods of analysis and logical reasoning 
adopted by the Positivists that it jars the very foundations upon which English 
jurisprudence is built. The notions of jurisprudence which are incidental to 
this political theory (save for Savigny with whom political theory is incidental 
to jurisprudence) are provoking by reason of their incompatibility with our 
own accepted premises. This revolt against reason, with its reliance on 
intuitive insight and the power of the imagination, is phrased in the language 
of poetry rather than analytical logic. Universal principles of law, even of 
natural law, are rejected in favour of a relativistic and extremely conservative 
approach to law, based upon a somewhat imaginative insight into history. 

The works of Fichte take up one-third of the book, and, though one 
can see in his “ Addresses to the German Nation” the force of his appeal 
to an ambitious national state, his legal analysis of the basis of the social 
- contract, of municipal and international law, is unimpressive. He writes 
as a political theorist, not as a lawyer; perhaps one can quote his statement 
of the most fundamental right of man “. .. the right to the presupposition 
that all men are able to enter into a legal relationship with him by a 
contract” Müller and Novalis, united in their glorification of medieval 
society, and Schleiermacher, lamenting the passing of the unity which the 
Church gave to Christendom, shirk the problem of the future in an irritating 
way. 

In these writings, however, one can see the trend of thought which 
conditioned Savigny’s approach to jurisprudence. Unhappily'Savigny gets 
scant treatment here, but the philosophical background to his own approach 
is clearly seen from the selections from other writers, and in that context 
one realises the reason for his demand that legal institutions be alloWed free 
development according to the trend of history and the common consciousness 
of the people. This demand, involving as it did a curb on rational law 
reform, strikes one as curious, for Savigny was Prussian Minister for the 
Revision of Legislation from 1842—1848. 


D. W. Bower. 
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THe Law or Bangers’ CommMerciraa Crepits. By H. C. 
GUTTERIDGE, Q.C., LL.D. Second Edition. By Maurice 
Mrerau, M.comM. [London: Europa Publications Ltd. 1955. 
xxiii and 227 (with index) pp. 25s. net. | 


Tu banker’s documentary credit system is the method by which the great 
bulk of modern international commerce is financed, and is therefore an 
Institution second to none in importance in the world of trade. Its legal 
aspects are not only exceptionally complex, but are very imperfectly under- 
stood, since some of them have never been elucidated by courts of law and 
others only in a somewhat general way. 

Banker’s credits have been used in foreign trade since the eighteenth 
century, and the documents-against-acceptance method of making use of them 
came before the courts in a series of important cases, several of them decided 
in the House of Lords, in the middle nineteenth century. The modern 
documentary credit, however, was developed in connection with the c.i.f. 
type of sales contract which did not come into general use until the present 
century, and which dominated overseas trade during the period between 
the wars. A good deal of the law evolved for the purposes of the earlier 
types of credit operation was apposite to the documentary credit, but that 
type produced many new problems, and in any case the older decisions did 
not by any means cover all the ground. 

It is not surprising, therefore, that in the years immediately before the 
First World War, and more particularly in the 1920’s, there was a good 
deal of litigation in regard to these credits. Nevertheless, the basic principles 
of the law remained obscure, and there was a growing demand from com- 
mercial lawyers for a competent textbook on the subject. This did not appear 
until 1982 when the late Professor Gutteridge, relieved of the heavy burden 
of his London chair, was able to find time to put into a book the thought 
which he had been giving to the subject during the preceding years, and 
the material which he had been collecting. The result was at once hailed 
as a little masterpiece of lucidity, and welcomed for its systematic handling 
of the refractory case law. 

Professor Gutteridge had had the advantage of some earlier work on 
the subject done in the U.S.A. and also of the fruitful thinking of some 
Continental lawyers who had discovered the fascinating juristic problems 
raised by the documentary credit. He had also, no doubt, profited by teaching 
banking law to some exceptionally gifted pupils. One of these, Professor 
A. G. Davis, was to write the only other English legal treatise on the subject 
(see a review of the second edition in 18 M.L.R., p. 640), and another, 
Maurice Megrah, who was to become secretary of the Institute of Bankers, 
undertook in collaboration with his old teacher to produce a second edition 
of the work under review. 

Unfortunately, Professor Gutteridge’s health broke down before he had 
been able to embark upon the task, and the new edition is entirely the work 
of Mr. Megrah. It will be clear from what I have already said that I am 
not being critical of the first edition when I say that the new one is almost 
a new work, and that its practical value far transcends the earlier one. 
Owing to the complete absence of case law on several aspects of the subject, 
and of its sketchiness on others, Professor Gutteridge was unable to deal 
with tem, or could deal with them only in a somewhat cursory manner. 
Mr. Megrah had the unique advantage of being a lawyer, with a specialist 
knowledge of the subject, working at the Institute of Bankers in the very 
heart of the financial metropolis where the documentary credit had been 
developed. He was thus able to obtain a first-hand knowledge upon every 
aspect of the working of the institution and to subject the material to 
skilled legal analysis. He was able to give to the banking world and to 
the legal profession some part of the result of his researches and studies in 
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his two courses of Gilbart Lectures on the subject (1951 and 1952). Here 
we have the result of his more systematic and mature consideration of the 
whole subject, and the result is undoubtedly a work of the first importance 
in commercial law. 

The earlier chapters on the mechanism of the credit, the types of credit, 
and the legal aspects of the contract created by the issue of the credit, 
follow the first edition pretty closely. Towards the end of the third chapter, 
however, important changes begin to occur. Thus, Mr. Megrah devotes a 
special section to the problem of consideration in which he substantially 
expands the material provided by Professor Gutteridge. Nowhere else in 
the law of contract do such difficult points arise in relation to consideration 
as in the law of bills of exchange and credits, and it is rather puzzling that 
they are so cursorily dealt with in the classical works on contract. The 
short section on assignability of commercial credits which did not fit in 
very well with the remainder of the subject-matter of Chapter III, ‘Mr. 
Megrah has transposed to a new chapter, appropriately placed towards the 
end of the volume, and which he has been able to build up into a much 
more satisfactory treatment of this difficult subject by using American, and, 
to some extent, Continental material. 

It is as from Chapter IV, which deals with the contractual relationships 
arising under the credits, that the material of the first edition is expanded 
so substantially that the present edition must be regarded as in the nature 
of a new work. Thus the right of, recourse, an important and difficult 
subject, hardly more than touched upon previously, is fully and effectively 
discussed, including the interesting development of the “back to back” 
credit. 

Chapter V deals with the tender of the documents, which, vital as they 
are under the ci.f. contract, are naturally equally fundamental to the 
documentary credit, and it is here, therefore, and naturally, that the disputes 
arlse which bring these credits before the courts. The bill of lading being 
the most characteristic and variable document in the set of documents usually 
required has given rise to the most trouble. In_this subject there have 
been several important cases since the first edition which have assisted Mr. 
Megrah to give it a much fuller treatment, and this he has filled out with 
important néw material he has obtained from the banks. 

It is pity that the illuminating discussion of the documentary position 
under these credits contained in the judgment of Devlin J. in Seymour v. 
Midland Bank [1955] 2 Lloyd’s Rep. had not appeared when this work went to 
the press. Mr. Megrah has, however, been able to obtain a great deal of 
invaluable material on aspects of the documentary problem which were not 
available to Professor Gutteridge, and he has thus been able to deal effectively 
with important subjects not touched upon in the first edition, viz. refusal 
of documents, loss of documents, ratification, and, most important of all, 
indemnities. ‘This difficult subject has been but little before the courts 
and then only in recent cases. By making use of one important American 
decision, of South African material, and above all of his own researches, 
Mr. Megrah has been able to provide a valuable discussion of the subject. 

In connection with the banker’s security for his advances, the amount of 
new material available is inconsiderable, and the original chapter stands 
substantially unchanged, except for the addition of an interesting discussion 
of the transferable credit. m 

Professor Gutteridge would have been pleased that Mr. Megrah has been 
able to ralse his short appendix on Conflict of Laws to the dignity of a 
Chapter. Not that there has been much new case material, but that the 
International Chamber of Commerce has in the meanwhile issued its important 
Uniform Customs and Practice for Commercial Documentary Credits. A 
great deal of thought over many years has gone into the framing of these 
rules, the use of which would certainly obviate many of the difficulties which 
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now arise, and it seems a pity that they have met with such a lukewarm, 
if not hostile, reception from the British banks. The practice of the latter 
is, of course, different in a number of material respects from that prevailing 
on the Continent and even in America, but one would have thought that 
with good will the differences could have been carried out. Much of Mr. 
Megrah’s chapter on Conflict of Laws consists of a discussion of these rules 
which are themselves set out in full in an appendix. In other appendices 
there are given a useful glossary of terms, and a very varied selection of 
forms, running to no less than thirty pages, as against nine in the first 
edition. 

It speaks cogently for Professor Gutteridge’s knowledge and skill that 
Mr. Megrah has found so few occasions when he deemed it necessary to 
correct the original text: his revision is almost entirely by way of addition. 
And this work, as will be apparent from what has gone before, he has carried 
out in a most thorough and conscientious fashion. Unfortunately he does 
not possess Professor Gutteridge’s felicity, or indeed lucidity, of style, and 
occasionally I found myself reading his text more than once in order to make 
sure that I had understood his meaning. Apart from this, I have no 
criticism to offer, and congratulate him on having been able to place both 
bankers and lawyers so much in his debt. 

C. 


PROBLÈMES JURIDIQUES DES EMPREUNTS INTERNATIONAUX. By 
G. Van Hecxe. [Leiden: E. J. Brill (Bibliotheca Visseriana). 
1955. ‘xviii and 810 pp. 88 guilders. ] 


Tue title-page of this important book modestly conceals the fact that the 
author is a Professor at the University of Louvain and an avocat in Brussels. 
But the reader will notice very quickly that the book is written by a lawyer 
of distinction and experience who has made a significant contribution to the 
solution of the difficult legal problems connected with international loans. 

After an Introductory chapter Professor Van Hecke proceeds to analyse 
the legal nature of an international loan and, in particular, of a State loan 
In his third chapter he discusses with great care the question of the deter- 
mination of the proper law and arrives at conclusions which, by and large, 
are in harmony with English practice. There follows a chapter in which the 
author defines the ambit of the proper law of the contract and the influence 
of the lez loci contractus and the lex loct solutionis; an interesting point of 
view of some novelty is being put forward in regard to what the author 
describes respectively as lois de police du contrat and lois de police extra- 
contractueHs (pp. 120 et seq.). The fifth chapter deals with the effect of 
monetary legislation on international loans; its 106 pages constitute the most 
comprehensive and reliable treatment of monetary law, which is at present 
available in the French language. The sixth and last of the principal chapters 
is devoted to the debtor’s default and the defence of creditors’ rights; it 
includes a useful survey of legislation designed to secure the effective 
representation of bondholders. 

These short Indications of the contents of Professor Van Hecke’s work 
will, iWis hoped, be suficient to make it clear how wide a field is covered 
by it. The work is built on a broad comparative basis; according to the 
Preface (p. xi) the comparative method is: : 

“... pour un juriste belge la manière d’être fidèle à la mission propre 

de son pays; être un carrefour des cultures anglo-saxonne, germanique 

et latine” 
The practice and the literature which appeared in the principal Western 
countries before March 1954 are noted carefully’ and almost exhaustively 
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and, on the whole, correctly interpreted. (There are, however, a few 
exceptions: thus Pyrmont v. Schott [1989] A.C. 145 has been misunderstood 
(p. 215);`at p. 284 the author commits the very common error of treating 
Peruiz v. Bohemian Discount Bank (1958) 110 N.E. (2d) 6 as if the case 
involved an application of Art. VIII (2) (b) of the Bretton Woods 
Agreement; at p 249 it is not made clear that the functions of the Council 
of Foreign Bondholders are limited to public loans.) 

It would not be appropriate to the character of this work to take up 
the one or the other point on which one is inclined to agree or disagree 
with the learned author. Two general observations, however, will perhaps 
be permitted. On the one hand, a lawyer brought up in the Latin tradition 
of legal thought might have been expected to indulge in the propagation of 
many of those unrealistic doctrines which in the past have dominated the 
discussion of monetary problems by French jurists. Professor Van Hecke 
is wholly free from such influences. His remarks on such matters as the 
“territorial” or public character of monetary laws (pp. 187, 194, 22], et 
seq.) or public policy (see, in particular, p. 197) strike one who remembers 
other writings in the French language, as a welcome breath of fresh air. 
On the other hand, the really grave practical problem of international 
investment is how to secure repayment in accordance with the contractual 
terms and to protect the lender against the default of borrowers who some- 
times far too readily exploit every method of defence which seems to be 
open to them. The conclusions which Professor Van Hecke formulates in 
his last chapter and which mainly favour the adoption of Règles Uniformes 
and of a transfer guarantee do not solve the practical problems of an 
individual bondholder whose debtor has no appreciable assets outside the 
restricting state or succeeds in arranging his affairs so as to be immune 
from attack It may well be that it is the question of remedies and methods 
of execution rather than the substantive law that requires the special 
attention of the draftsman. Perhaps at some future date Professor Van 
Hecke will apply his acute mind and great knowledge to these aspects 
of his subject. 

i F. A. Mann. 


Newman ON Trusts. By Raru A. Newman, Professor of Law, 
St. John’s University School of Law. Second Edition. 
[Brooklyn. U.S.A.: The Foundation Press Inc. 1955. 600 


pp. $5.50.] 


Taurs is not a book to be indiscriminately recommended to students in 
England. The book shows a lack of balance which is capable of misleading. 
Thus, while resulting trusts occupy pages 272-802, most of them in historical 
discussion, the Hability of the trustee is dismissed in eight pages (pp. 459- 
467). Apart from this, however, the book contains far too many inaccuracies 
to be reliable. Thus the statement on p. 8 about “the attitude of modern 
law in converting the interest of the beneficiary of a passive trust into a 
corresponding legal estate” is ambiguous, and is incorrect if it is intended 
to indicate that the conversion is automatic and independent of an® steps 
taken by the beneficiary. The definition of a trust (pp. 84) is inadequate 
in that it ignores the possibility of a trust of an equitable interest. The 
quotation from Lepaulle (p. 4) to the effect that the trust seems indissolubly 
tied to the distinction between common law and equity and has no equivalent 
in any other system of law is nòt entirely happy. It is not the division into 
common law and equity which alone makes the trust possible. It is the 
doctrine of estates as well: after all, Roman law had the jus civile and 
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the jus honorariwm but no trust. The dogmatic assertion on p. 47 that “in 
English law precatory words such as ‘request’ and ‘wish’ are construed 
as matter of law to indicate an imperative direction” is clearly incorrect. 
Certainly Re Steele's Will Trusts [1948] Ch. 608 which is relied on to support 
the contention that the English courts have not receded from their earlier 
position, does not go nearly as far as this. The statement on p. 127 that 
“in England the law is settled that the cestui’s interest is a property right 
and not merely a personal right against the trustee” is far too wide, and 
the breadth of the proposition is certainly not supported by Baker v. Archer- 
Shee [1927] A.C. 844 upon which the author relies. The statement on p, 146 
that in England “the effect of the protective trust is that in case of an 


attempted assignment ... the interest of the beneficiary becomes restricted 
to the right to have the income applied for the maintenance of himself, his 
spouse and children .. .” is strictly incorrect; the principal beneficiary acting 


by himself after the forfeiture has no right to anything. In future editions 
Re Coats’ Trusts on p. 182 will require further elucidation in the light of 
the House of Lords decision and the status of Re Caus which is dealt with 
on p. 188 will need to be revised. The statement on pp. 191—192 that “in 
England trusts for the education of descendants of specific named persons 
are deemed charitable trusts for the relief of poverty rather than for 
education” represents a misreading of the cases and is an inexcusable heresy. 
The statement on p. 408 that “in England the Trustee Act .. makes each 
trustee liable only for his own acts” needs expansion to show that an 
apparently blameless trustee is often guilty of an act, neglect or default on 
his own part which makes him liable. Footnote on p. 486 relating to the cases 
in which a trustee is entitled to remuneration is not exhaustive. While these 
instances show that the book contains too many errors about the English 
law to make reliable reading for our students, it contains much useful 
information about the American Law of Trusts: in this regard the chapter 
on Termination (pp. 468-501) is both instructive and interesting. 
O. R. MARSHALL. 


A GUmE To Lanp RererstRY Pracrice. By Jomn J. WONTNER. 
Seventh Edition. [London: The Solicitors’ Law Stationery 
Society Ltd. 1955. 219 pp. with index. 265s. net.] 


“ Siwce the previous edition was issued two more areas have been added to 
the compulsory areas, namely, the County of Surrey .. . and the City of 
Oxford ... With regard to Surrey the County Borough of Croydon was 
already a compulsory area.” 

So writes the author in his preface, and since the publication of this 
edition perhaps the most significant development in the progress of com- 
pulsory areas for registration of title to land has been the leap forward to 
the north of England in the addition of Oldham, a centre of the cotton 
manufacturing cluster of industrial boroughs of Lancashire. Whether the 
adage “ What Lancashire says today, England says tomorrow” will apply to 
land transfer and registration remains to be seen, but the flight to the north 
is at geast noteworthy. While, of course, a first hand knowledge of the 
technique of land transfer by registration of title is a daily necessity for legal 
practitioners in compulsory areas, some acquaintance with its principles and 
methods are requisite everywhere, for vendor and purchaser are not invariably 
resident in the area of requisition and one or other, or both, may consult 
practitioners in non-compulsory territories. For the experienced, Wontner 
has now for over a quarter of a century been the ever-ready reminder of the 
“why and wherefore and whereby” of land transfer technique, while for 
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those who find the practice unfamiliar territory Wonner is the guide 
par excellence to the “know how” of what, for them, must be a conveyancing 
expedition where it is essential to tread warily. . 

Especially to be commended to the latter sphere of readers is the first 
chapter entitled “What Land Registration is -a most lucid explanation of 
the system as a whole. Chapter 2, dealing with Restrictive and Positive 
Covenants and .Overriding Interests is remarkably informative in a short 
space, and Chapters 2 and 5 dealing respectively with “The Practice on First 
Registration” and “Transfers (whole and part) on a Sale,” may be regarded 
as the core of the book in respect of practice, as Chapter 1 is of principles. 

Chapters 18 and 14, dealing respectively with “Notices, Cautions and 
Priority Notices” and “Searches,” illustrate the “take over” from the 
practice of private conveyancing of methods adapted to the technique of land 
transfer, and in some cases new terminology disguises the family likeness, but 
Wontner succinctly illuminates. Practice Notes of the Joint Advisory 
Committee of the Law Society and H.M. Land Registry have been incor- 
porated into the text, but the Law Society’s Gazette should be regularly 
consulted to note any later guidance as to the practice. 

A set of Forms and Precedents, the Fee Order of 1980, Tables of Costs 
in the Registry and the Order as to Solicitors’ Remuneration are included in 
an Appendix. 

-A perusal of Wontner reminds the reader how greatly the principles 
of land transfer since Part II of the Land Transfer Act, 1897, helped in the 
raising of the structure of the 1925 Property Acts in relation to private, 
that is, unregistered conveyancing. Indeed, a reading again in particular of 
the Law of Property Act, 1925, and the Settled Land Act, 1925, makes a good 
preparation for the better understanding of land transfer by registration. 
The book does not profess to dispense with the use of larger treatises but 
worthily fulfils its purpose as a “ Guide.” 

Land registration is not one of those branches of the Jaw in which cases 
represent a predominant feature and no Table of Cases is included, and, 
having regard to the nature of the subject and the scale of the book, is not 
called for. Wontner is an indispensable desk companion for the conveyancing 
practitioner in either branch of the profession, and a first book for those 
who are beginning to learn the law of the transfer of property in land. 


Berrram B. Bewas. 


Law AND THE ENGINEER. By C. F. Mayson, with a Foreword by 
Se ALFRED DENNING. eee Chapman & Hall. 4 Appen- 
dices + Glossary ibliography + Index + 888 pp. 
£8 8s. | 


Tax author is both a member of the Bar and a qualified engineer, and this 
somewhat unusual combination of skills has resulted in the production of a 
remarkably well-written book. 

In the first forty-one pages the reader is introduced to the machinery of the 
civil law. The author explains the historical growth of common law and 
equity, and comments upon the courts and the judges, the law reports gnd the 
doctrine of precedent, and boldly attempts to explain to laymen the Yaw of 
evidence. There are a few lines of advice upon conduct in the witness-box, 
which one hopes will not pass unobserved by the expert witness. 

Rather more than half the book is occupied by the author’s treatment of 
the law of contract. This follows the usual lines of the textbooks, although 
the frequent illustrations are taken, whenever possible, from cases having an 
engineering flavour. It is a little disappointing that the author adopts, in his 
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treatment of mistake, the three-fold division of common, mutual and unilateral 
mistake. This division is conspicuously incomprehensible to many students, 
who prefer to approach the topic of mistake as to subject matter as a branch 
of the formation of the contract; can an intelligent bystander, listening to 
what the parties say, formulate the terms of a rational contract? 

The groundwork of contract over, there follows a section upon agency in 
general, del credere and mercantile agents, brokers, factors and auctioneers. 
This part of the book is rounded off by a discussion of bailment, hire-purchase 
agreements, export contracts, and an introduction to the conflict of laws, and 
contracts of employment. It is a little unusual to find agreements in restraint 
of trade in a chapter of their own, right at the end of the contract section, 
instead of their more usual resting place among illegal contracts. 

Part III of the book is headed “The law of negligence.” Although many 
law students subscribe to the view that there is one tort only, and negligence 
is its name, it is rather surprising to find in this part of the book such bed- 
fellows as nuisance and the liabilities of occupiers of premises. The basis of 
liability in negligence, which forms the first chapter in Part IV, is said to be 
the breach ‘of one’s duty to one’s neighbour, and Lord Atkin is duly cited. 
It is pointed out that the injury must be physical if a breach of that duty is 
to be relied on, and that there is no liability in tort for negligent words; but 
the other exceptions to Donoghue v. Stevenson are passed over in silence. 
Although the author does full justice in later pages to the breach of statutory 
duty, it is a pity that it is not explained earlier in that chapter upon the basis 
of the law of negligence. In Chapter 19, on the Habilitles of occupiers of 
premises, the author fails to distinguish between lability for the static 
condition of the premises and liability for negligent acts performed on the 
premises; a fruitful source of confusion to the law student. The main work 
concludes with a chapter on the Factories Acts and the regulations made 
thereunder, and an extremely practical chapter on damages. There are two 
interesting appendices, one on the responsibilities of professional engineers, 
and a second upon standard conditions of engineering contracts. 

The author has a style of composition at once fluid, lucid and authoritative, 
and the book’s turn-out is pleasing. It may confidently be recommended to 
any engineering student, and not a few lawyers might also benefit from it. 


ALLISTER LONSDALE 


Der BEGRIFF DES POLITISCHEN IM INTERNATIONALEN Recut. By 
WILHELM WENGLER, Professor at the Free University of Berlin, 
Associé de 1|’Institut de Droit International. Recht und 
Staat in Geschichte und Gegenwart. Pamphlet No. 189/190. 
[Tuibingen: Verlag J. C. B. Mohr (Paul Siebeck). 1956. 
60 pp. DM. 8.80.] 


Tue conception of “political acts” or “political events” plays an incon- 
spicuous part in the contemporary laws of conflict of laws, but is of 
considerable importance in public international law. It plays an even greater 
part iy the deontological discussion on the relationship between legal and 
non-legal agencies in international affairs. There are, of course, numerous 
occasions on which the term is used in some special sense, which as such 
is without significance elsewhere, as, e.g., in connection with the conception 
of “political crimes” in the law relating to extradition. Apart from these 
special occasions, however, no systematic attempt at a general investigation 
of the meaning of the term and the purpose of those using it has so far 
been made. The present slim volume fills, therefore, a distinct need. The 
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author has rightly considered it his task not merely to consider critically 
those attempts at definitions that have been made in the past, but also 
to examine the motives which have led States and individual jurists to make 
use of this conception in recent years. It will be remembered that the 
demand for the exclusion of political acts from consideration by the courts 
played a great part in the “contribution” made by national-socialist writers 
to discussions on international law between 1984 and 1989. It has, since 
1945, played a comparable part in the Communist doctrine of international 
law as is witnessed, 6.g., by the opinions of Krylov and Joročič in connection 
with the admission of new members to the U.N.O. The author’s endeavours 
to go behind the facade of the debate are therefore of great value to students 
of contemporary events in the field of international law. This value is 
enhanced by the fact that the author—unlike all too many other authors— 
has not spared any person in reviewing the use which has been made of 
the conception of “political acts” in the past. With a most laudable 
frankness and rare courage he has recalled to the mind of his readers some 
of the “leit motive” that have been heard before and whose re-emergence 
from oblivion is as regrettable as that of those who have invented and played 
them only a short while ago. 
E. J. Conn. 


Tak COURTS AND THE Pusiic ScHoots. By NEWTON EDWARDS. 
Revised Edition. [University of Chicago Press; London: 
Cambridge University Press. 1955. xvii and 622 pp. 75s.] 


Tue reaction of the Southern States to the Supreme Court’s decision in Brown 
v. Board of Education (1954) holding segregation in public schools to be un- 
constitutional has tended to lead foreigners to pay attention merely to this 
manifestation of United States judicial activity in the field of education. But 
this is not the only aspect of learning which has been considered by the 
courts. Thus, in Shapiro v. Dorin (1950) the Domestic Relations Court of the 
City of New York held that it was not contrary to the constitutional ban on 
governmental interference with the freedom of religion for the State of New 
York to interdict children from attending a religious school, the ‘syllabus of 
which was so narrow that it was considered that the children were being 
denied equality of opportunity in education, and “ without equality of oppor- 
tunity in education there is no equality among the children of our democratic 
society” (99 N.Y. Supp 2d 880, of. the writers “The Right to Learn: A 
Comparative Study,” 8 Indian Yearbook of International Affairs, 1954). 

For those who are interested in the right to learn, Article 26 of the Univer- 
sal Declaration of Human Rights has provided a new “basic law.” It provides 
that “everyone has the right to education. .. . Education shall be directed 
to the full development of the human personality and to the strengthening of 
respect for human rights and fundamental freedoms. ... Parents have a 
prior right to choose the kind of education that shall be given to their child- 
ren.” Professor Edwards, in his The Courts and the Publio Schools, has made 
it possible to ascertain the extent to which the United States gives effect to 
this basic law. Shapiro v. Dorin shows that the first two points quoted from 
this Article are recognised, and throws light on the true meaning of the right 
of the parent, for it limits this right when its exercise would conflict with the 
public good and with the right of a child to obtain an education, in the fullest 
sense of that word. Unfortunately, however, it is not easy to discover 
the historical background of this decision from this book, for Professor 
Edwards has not provided any table of cases. The chapter on “State and 
Church in Relation to Education” does not help either, for it only deals 
with the “Separation of State and Church under the Federal Constitution,” 
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«Transportation of Pupils to Parochial Schools in Violation of State 
Constitution,” “ Financial Aid to Sectarian Schools,’ and “The Holding 
of Public Schools in Buildings Owned by Religious Groups.” The right of 
a parent to send his child to the school of his choice does not fall under 
any of these heads. 

Closely akin to parental rights of school selection is the problem of 
racial segregation or integration in the public school system. At p. l1 
Professor Edwards points out that most of the cases involving the application 
of the Fourteenth Amendment to educational questions “have involved race 
segregation in the schools. ‘These cases will be given extended treatment 
in a later section.” The “ extended treatment” consists of 14 pages (648- 
549). Here there is a short reference to the “separate but equal” doctrine 
as enunciated in Plessy v. Ferguson and an almost equally short statement 
of the finding of the Supreme Court in the first hearing of the Brown 
case. 

Professor Edwards describes his purpose as being “to make clear the 
fundamental principles underlying the relation of the State to education; 
' (and) to reduce to systematic organisation the principles of the case or 
common law which are applicable to practical problems of school organisation 
and administration.” There can be no more practical problem in this field 
than that of admission of students and the provision of schools. Since 
the preface to the second edition was written in August, 1954, much has 
happened in this field. When Professor Edwards prepares his third edition 
he might find it possible, therefore, to devote more attention to this matter 
from the point of view of both judicial practice and attempted statutory 
evasion. At the same time, it would be as well if he were to include a 
table of cases. 

L. C. Green. 


ANNUAL SURVEY OF ÅMERICAN Law, 1954 and 1955. [New York: 
New York University School of Law. x and 988 (including 
Index); x and 808 (including Index) respectively. 10 dollars 
each. | 


Tue hope expressed in this Review in 1948 that the Annual Survey of 
American Law would become a permanent institution (11 M.L.R. 869-870, 
review by G. L. W.) has been realised, for the flyleaf of each of these 
volumes describes the Survey as “now a permanent feature of the New 
York University Law Centre.” The first issue was in 1942, when Chief 
Justice Arthur T. Vanderbilt of New Jersey was Dean of the New York 
University School of Law, and since then it seems to have become an 
indispensable tool for the American student and practitioner, who could 
otherwise never keep up with the flood of statutes, case law and comment 
each year in all the American states and the Federal jurisdiction. The pith 
and substance of thousands of court decisions, periodical articles and other 
legal publications are here concentrated into forty or fifty articles by the 
faculty of New York University School of Law and selected guest con- 
tributors, under the most ‘able editorship of Professor Robert B. McKay 
Thegproduction of such a survey is not without its problems. If any 
reader on this side of the Atlantic is wondering how the contributors manage 
to perform this annual miracle, let me assure them that it is not without 
a formidable organisation ‘which supplies them with the basic material in 
the form of cut-outs or notations, and that eyen with this degree of assistance 
the task of surveying often presents itself as a most exacting and boring 
chore to the person responsible, with the result that some of the contributions 
become mere catalogues of current developments and that the quality of the 
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contributions is variable. Furthermore, as the contributions are printed 
serially in the New York University Law Review, this leaves little space 
for other articles. There are already signs of a revolt against the restrictions 
which an annual survey like this necessarily imposes on the contributors, 
as witness the lively articles by Professor Edmond Cahn under the heading 
Jurisprudence, which do not purport to contain an annual survey, but 
merely an annual essay by this distinguished Professor on some theme in the 
realm of legal theory related to current judicial controversy in the Supreme 
Court or elsewhere, followed by a brief and highly selective list of “other 
noteworthy items.” 

The Survey includes two large sections dealing with Public Law, one 
dealing with International Law and the United Nations, Conflict of Laws, 
Constitutional and Administrative Law, and Criminal Law, and the other 
dealing with Governmental Regulation (Food and Labour Law, for example) 
and Taxation. Part Three deals with Commercial Law, Torts and Family 
Law, Part Four with Property and Procedure (a strange mixture), while 
the rest of the Survey (Parts Five and Six) is devoted to Legal Philosophy 
and Reform, and Legal Literature. 

The volume for 1954 is dedicated to Dr. A. L. Goodhart “for his many 
and notable contributions to the development of Anglo-American under- 
standing,” and Chief Justice Vanderbilt writes a splendid tribute to him 
in the Foreword. This speaks of a new emphasis in England and the 
United States upon the interchange of legal knowledge. It seems likely 
that these volumes have something to contribute in promoting this most 
desirable development, for they may be regarded as essential reading for 
the English scholar who wishes to form a picture of the legal scene in 
America, or who, having visited that country, desires to keep in touch. It 
is no exaggeration to say that the best way to learn what is going on 
in your subject In the United States is to read the relevant contribution 
in this Survey. 

J. E. Harr WirrLrams. 


TREATIES AND FrpERrAaL Constitutions. By James McLrop 
HENDRY. [Public Affairs Press, Washington D.C. 186 pp. 
$4.50.] 


Taxina the United States, Switzerland, Canada and Australia as examples, 
Professor Hendry has examined the problems which Federal, as opposed to 
Unitary, constitutions pose in the conclusion and execution of treaties. He 
insists, and rightly so, that we distinguish between the “capacity” of the 
State to enter into an international agreement and the “ performance” of 
the obligations thereby assumed. His conclusions, based upon a comparison 
between the four Federal States taken as examples, are constructive and 
well considered. He believes, for example, that the principle of participation 
by the legislature in the actual treaty-making process, seen in the require- 
ment of consent by a two-thirds majority of the U.S. Senate, is detrimental 
to the State’s ability to enter confidently into the many aspects of international 
life which were never really envisaged when these Federal Constitutions were 
drafted. The frequent use of the excutlve agreement is, in his @lew, a 
symptom of the embarrassment caused by this check. Moreover, since he 
regards the executive agreement as part of the law of the land, with a 
force equal to that of the treaty (a view not universally held), the value 
of the check is questionable. In general he is of the view that constitutional 
limitations upon treaty-making powers are not matters which, under inter- 
national law, ought to be within the cognisance of other States; his most 
forceful argument is the very uncertainty as to what these limitations really 
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are, an uncertainty which is apparent from judicial decisions within the 
Federal States themselves. 

So far as the question of performance of treaty obligations is concerned, 
then “the distinctive Federal problem is that the central authority often 
does not have the legislative power: to perform the obligations upon which 
it has entered, that power being vested in the component States.” Here he 
concludes that Canada is, of the four, at the greatest disadvantage; the 
blame lies partly on the Privy Council in taking a strict and conservative 
approach to the problem of interpreting the British North America Act, 
and partly on the accidental fact that the Constitution was drafted at a 
time when Canada’s participation in international affairs was, except through 
the British Government, non-existent. The end result is, in Professor Hendry’s 
view, that Canada at the present moment is not in a position either to 
assume or discharge the obligations which its international status demands 
it should accept. Of the two possible solutions to this problem he prefers 
amendment; the path of judicial reinterpretation lies only through the 
rejection of the Privy Council as a supreme court on constitutional questions, 
together with its precedents, and this, argues Professor Hendry, would have 
its disadvantages. 

The problems are lucidly developed and the interest of the subject is 
unquestionable. With the main thesis one can easily find agreement, but 
the scholarship is slightly marred by what one must assume to be bad 
proof-reading. Examples appear on pages 42 and 178; there is a sentence 
on page 25 which is quite incomprehensible and a quotation on page 150 
which must be wrong. The other thing which may inconvenience readers 
is the practice of putting all the footnotes at the end of a chapter; this 
may be a personal idiosyncrasy, but this reviewer prefers to glance at the 
foot of a page rather than keep a thumb perpetually at the end of the 
chapter. There is, finally, one sentence which shocks: “A treaty may be 
terminated, for example, if it {s shown that the other party has taken 
advantage of the other’s constitutional limitations to obtain some selfish end. 
Such cases depend on the facts” (p. 157): it would be interesting to sce 
some authority for this statement. 

D. W. Bowetr. 


INTERNATIONAL PoLrTIcaL ScŒNcCEeE ABSTRACTS. Vol. V, No. 1, 
1955. [Oxford: Basil Blackwell. 1955. v and 158 pp. 
10s. 6d.] 


Amona the various educational efforts supported by UNESCO out of its 
meagre budget is the publication by the International Political Science 
Association, with the co-operation of the International Committee for Social 
Sciences Documentation, of a Quarterly devoted to short summaries of 
articles appearing in various journals and relating to political science in 
its widest connotation. 

In the present issue there are seven items in the field of political science 
proper, including Dr. Bunche’s presidential address to the American Political 
Science Association; twenty-seven on political theory, including two Soviet 
contribyfions on sovereignty, Dr. Bernard’s “Considérations sur la théorie 
sociologique de l'Etat dans le système de Duguit,” and Professor White's 
discussion of “The Problem of Loyalty in American Political Thought.” 
These are followed by 160 entries on government and administration, of 
which 121 concern central government, including Professor Gledhill’s study 
of “The Burmese Constitution” in the Indian Yearbook of International 
Affairs, 1958, Mr. Griffith’s paper on “ Judicial Attitudes to Administrative 
Powers” in the British Journal of Administrative Law, 1954, and a number 
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of papers on the British civil service, the Bricker Amendment and segregation 
in the United States. A further twenty-one entries deal with State and 
loral government, while the section on government is completed by nineteen 
abstracts of articles on colonial administration. The entries on municipal 
political life are completed by a section of fifty-four items on governmental 
process, understood as comprising public opinion, parties, groups and elections. 

Part V of the Quarterly deals with international relations. Under this 
rubric there are included twenty-eight items on international organisations 
and administration and seventy-eight on international politics, Finally, there 
are twenty-five references to area studies. It is in the international sections 
that omissions are most noticeable. If the Indian Yearbook of. International 
Affairs is abstracted, there is no reason why the Year Book of World A fairs 
and the British Year Book of International Law are not treated in the same 
way. Similarly, where Quarterlies are concerned, it is a little surprising 
to find no reference to the American Journal of International Law, La 
Oommunita Internazionale, Politique Etrangère, the Review of International 
Affairs (Belgrade), or World Affairs (both Toronto and Washington versions). 

For the student of political science these Abstracts serve as a guide to 
the current literature in his field, and he should find particularly attractive 
the offer to supply, on the same terms as are available to specialised agencies, 
microfilms of any of the articles abstracted if it should not prove possible 
to consult the actual periodical involved. 


L. C. GREEN. 


Estate Dury anp Private Compantes. By A. R. ILERSIC, M.8C. 
(Econ.), B.com. [The Incorporated Accountants’ Research 
Committee. 1955. 24 pp. 4s. net.] 


Tis pamphlet in the “ Practice Note” series is a well-written account of the 
dispute about the levying of estate duty on private companies. The author 
discusses, with a considerable measure of objectivity, the various arguments 
in favour of amendment or repeal of section 55 of the Finance Act, 1940, 
and regards as wholly inadequate the amendments in fact introduced by the 
Finance Act, 1954. He considers that the section should be further amended 
so that valuation under it only applies where the deceased has become vested 
with control by design and not by accident. This hardly seems a likely 
development in view of the known, and natural, reluctance of the Revenue 
to accept a legislative ruling which forces them to prove the motive for a 
particular transaction. He also favours the setting up of a independent 
valuation tribunal (notwithstanding the rejection of this proposal by the 
Evershed Committee), somewhat disingenuously suggesting that this would be 
welcomed by the Estate Duty Office as offering it a glorious opportunity of 
demonstrating its fairmindedness. The general impression left on ong reader 
was that Mr. Llersic proves once more that the section may operate unfairly 
but gets us no nearer to a practical alternative. But his monograph is a 
useful summary of the events and arguments leading to the 1954 amendments 
and it constitutes a valuable addition to this excellent series. 


L. C. B. G. 
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Company Mzxetines. By W. F. TALBOT, F.C.1.8., F.T.I.I. Second | 
Impression Revised. [London: Stevens & Sons, Ltd. 1955. 
xii and 178 pp. 17s. 6d. net.] f 


Tmar this book serves a useful purpose is shown by the fact that a second 
impression has been needed after four years. The only noticeable revision 
is that p. 24 has been rewritten in the light of Re Hartley Bard [1955] Ch. 
148. In the review of the first edition in Vol. 16 of this Review at p. 127, 
comment was made upon the high price. It is, therefore, particularly pleasing 
to note that this has now been reduced by 22 per cent.—and this at a time 
when the publishers are increasing the price of most of their books. 


L. C. B. G. 


` Books and Publications Received 


ARCHBOLD’S CRIMINAL PLEADING, EVIDENCE AND Practice. Thirty- 
third Edition. Seventh Cumulative Supplement. January 1, 
1956. Edited by T. R. Firzwautrer BUTLER and MARSTON 
Garsi, [London: Sweet & Maxwell, Ltd.] 


Brizr SUMMARY OF'THE [MPORTANT Provisions or Law RELATING 
TO AntiMaL WELFARE. By the Hon. Parliamentary Secretary 
of U.F.A.W. [The Universities Foundation for Animal Wel- 
fare, 7a Lamb’s Conduit Passage, London, W.C.1. June, 
1955. 28 pp. Price 6d.] 


Dictionazy oF Lecat Terms. Spanish-English and English- 
Spanish. By Louis A. Ross. [Chapman & Hall, Ltd., 87 
Essex Street, London, W.C.2. x and 228 pp. 64s. net.] 


Hanpsook or Cmap Law. Supplement to the Fourth Edition. 
[Sir Isaac Pitman & Sons, Ltd. 1955. 22 pp. 5s. net.] 


THe ABOLITION or War. By F. N. Keen, LL.B. [The David 
Davies Memorial Institute of International Studies. Thorney 
House, Smith Square, London, S.W.1. 54 pp. 2s. 6d.] 


INTERNATIONAL POLITICAL SCIÆNCE ABSTRACTS. Volume V, No. 4. 
Abstracts of articles published from July to September, 1955, 
and cumulative index of abstracts published in Volume V, 
1955. [Oxford: Basil Blackwell. ] 


SELECTIVE BIBLIOGRAPHIES OF THE LIBRARY OF THE PEACE PALACE, 
Tit. Ismuniriés IN INTERNATIONAL Law. Compiled by Dr. 
Jø L. F. van Essen with the collaboration of J. L. G. 
Tronetaan. [Leyden: A. W. Sigthoff’s Publishing Co. 1955. 


56 pp.] 


ENCYCLOPAEDIA OF PLANNING, COMPULSORY PURCHASE AND Com- 
PENSATION. Volume 1, Planning. Revision 26—February 1, 
1956. 
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SUPREME COURT oF THE UNITED STATES. October Term, 1955, 
No. 48. Communist Party of the United States, Petitioner, v. 
Subversive Activities Control Board, Respondent. Brief for 
the International Association of Democratic Lawyers as 
Amicus Curiae. D. N. Parirt, Q.C., and Joe NORDMANN, 
Avocat à la Cour d’appel de Paris. 


PsicoLogia y Crimmnotocia. By Micuen HERRERA FIGUERRA. 
Editorial RICHARDET. [Tucuman-Argentina. 1956. 145 pp.| 


N. A. BULGANNN ann N. S. Kurusucnov. Full Texts of Speeches 
and Statements in India, Burma and Afghanistan? [London: 
Soviet News. 1955. 47 pp.] 


REVUE PROGRESSISTE DE Droit Françars. No. 9—Décembre, 
1955, Numéro Spécial sur le Procès en“fsterdiction du Parti 
Communiste Allemand. Les Editions Sociales, 95-97, Boule- 
vard de Sébastopol—Paris (2°). 


BULLETIN OF THE INTERNATIONAL COMMISSION OF JuURISTS. No. 8. 
[November, 1955. 47 Buitenhof, The Hague, Netherlands. 


87 pp. | 


THe British Counco, 1984-1955. Twenty-first Anniversary 
Report. [65 Davies Street, London, W.1. 121 pp. 2s. 6d.] 


KEY AND ELPHINSTONE’s PRECEDENTS IN CONVEYANCING. Supple- 
ment (to Jan. 1, 1956). By E. H. BODKIN. xi and 42 pp. 
| London: Sweet & Maxwell, Ltd. 4s. net. | 


WOODFALL’S Law oF LANDLORD AND TENant. Second Supplement 
(to March 1, 1956). By Lionet A. BLUNDELL, LL.B., and 
V. G. WELLINGS, M.A. [London: Sweet & Maxwell, Ltd. 
6s. 6d. net. | 


Ovrez Practice Notes No. 24. RoBmson’s County COURT 
Costs. Second Edition, 1956. By D. Freeman Courts. 
60 pp. [London: The Solicitors’ Law Stationery Society, Ltd. 
8s. net. | 


BULLETIN OF THE INTERNATIONAL COMMISSION OF JURISTS. No. 4. 
March, 1956. [47, Buitenhof, The Hague, Netherlands. ] 


THe Soctan AND LEGAL ASPECTS OF SEXUAL ABNORMALITY. 
By Epwarp GLOVER, M.D. Second Edition. 1956. Yo pp. 
[Published by the Institute for the Study and Treatment of 
Delinquency. Is. 6d.] 


POLISH [INSTITUTE oF [NTERNATIONAL Arrarrs. Legislation of 
Poland. 1/55. Mining. 97 pp. Warsaw. 1956. 
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DIVORCE LAW REFORM? 


“Every public action which ts not customary, either is wrong, 
or, If it is right, is a dangerous precedent. It follows that nothing 
should ever be done for the first time.” 


Cornford, Microcosmographia Academica. 


TE Report of the Royal Commission on Marriage and Divorce? 
which was published in March 1956 covers a considerable variety 
of topics and deals extensively with a large number of technical 
problems in the laws of England and of Scotland. An immense 
amount of painstaking labour has gone into the analysis of the 
existing law, into a minute discussion of the evidence submitted 
to the Commission, and into the attempt to justify the recommen- 
dations, both negative and affirmative, at which the Commission 
arrived. Lawyers, both on the practising and on the teaching 
side of the profession, will have to spend many hours perusing 
and digesting the Report, but will feel rewarded by so convenient 
a presentation of so much useful material. Yet, many readers 
of this Report will deplore that so little has been done to 
elucidate the relevant social facts, that so little account has been 
taken of modern psychological and sociological thought, and that 
a precious opportunity has been missed of clarifying the policies 
which underlie the existing law and which should govern its reform. 
The Report will hardly be held up to future generations as an 
example of those great epoch-making State Papers which, through 
the boldness of their approach and the width of their perspective, 
proved to be formative elements in social and in legal history. 


The Royal Commission was appointed 

“ to inquire into the law of England and the law of Scotland 
c@ncerning divorce and other matrimonial causes and into the 
powers of courts of inferior jurisdiction in matters affecting 
relations between husband and wife, and to consider whether 


1 Cmd. 9678, ix and 405 pp. H.M.8.O. 11s. 6d.—For an excellent critical dis- 
cussion of the historica eae ela see O. R. McGregor, The Morton 
Commission: A Social and Historical Commentary, British Journal of 
Sociology, Vol. VII (1958), p. 171. 
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any changes should be made in the law or its administration, 
including the law relating to the property rights of husband 
and wife, both during marriage and after its termination 
(except by death), having in mind the need to promote and 
maintain healthy and happy married life and to safeguard 
the interests and well-being of children; and to consider 
whether any alteration should be made in the law prohibiting 
marriage with certain relations by kindred or affinity.” 
It will be seen that the Terms of Reference enabled the Commission 
to cast its net wide.? Thus the Report covers not only the Grounds 
of Divorce,? but also—to some extent—those of Nullity,‘ quite 
apart from the special problem of prohibited degrees“ expressly 
mentioned in the Terms of Reference, and ‘‘ Other Remedies ”’ * 
in the High Court, e.g., Separation. The Commission proposed 
improved methods of Marriage Guidance and of Conciliation’ and 
made specific and important recommendations to give greater 
significance to Child Welfare in matrimonial proceedings and with 
regard to Custody in general.’ It devoted much attention to 
Matrimonial Maintenance and Maintenance for Children,’ including 
the Enforcement of Maintenance Orders, both in the High Court +° 
and in Magistrates’ Courts, and the validity and effect of Separa- 
tion and Maintenance Agreements.’? It re-examined the problems 
of Matrimonial Property," gave some thought to the structure of 
the court dealing with Matrimonial Causes *‘ and a detailed analysis 
to Matrimonial Jurisdiction in the international sense and the 
Recognition of Foreign Jurisdictions.** In accordance with the 
Terms of Reference it went into the substantive and procedural 
law applied in Matrimonial Proceedings in Magistrates’ Courts,” 
and it also covered more technical matters such as Damages and 
Costs?” and Procedure in the High Court and Court of Session." 
Some very important topics appear at the end as “ Miscellaneous 
Matters.’’ 19 


2 In some respects wider than it actually did, e g., with respect to grounds of 
nullity ın Part IZ, and (very much more importantly) the Guardianship of 
Infants Acts in Parts V, vit and XIV. Bee No 864. It ıs not easy to 
see why these statutes were regarded as being outside the Terms of Reference; 
their custody and maintenance provisions are most closely connected with 
matrimonial proceedings m fact. 


3 Part I. 4 Part Il. 5 Part XY. 

e Part UTI. T Part IV. 8 Part YV. 

9 Part VIL. 10 Part VIII. 11 Part XIV. 
12 Part X. 13 Part IX. 14 Part XI. 
15 Part XII. 16 Part XIV. 17 Part VI. 
18 Part XIII. 


19 Part XVI: e.g., the regrettable rejection of the proposal that filii agulterins 
should be legitimated by the marriage of their natural parents (seven members 
were however ın favour of giving effect to the proposal; see Nos. 1182 et seq.); 
the recommendation to introduce the ‘‘ putative marriage °’ into English law 
so as to make legitimate the children born of void marriages provided at least 
one parent was ignorant of the impediment (No. 1186); the recommendation 
that a bequest to or appointment in favour of a spouse should be invalidated 
on divorce or annulment (No 1189); and the recommendation that, in an 
t" Enoch Arden ” situation, the fact that the spouse presumed dead is alive 
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No attempt will be made here to give a conspectus of the 
Recommendations of the Commission which are conveniently 
summarised at the end of the Report. The present paper is 
merely intended to discuss, in the light of the Report, some of 
the main aspects of divorce law, as well as some less important 
topics, like nullity and separation.7° The proposals of the Commis- 
sion on children and on maintenance are discussed elsewhere in this 
issue,™ and other features of the Report, especially the recommen- 
dations on property, on international jurisdiction and recognition, 
and on the law applicable in magistrates’ courts, will have to be 
dealt with in a later number of this Review. 

It is appropriate to follow the example of the Commission,”? 
and to start with some ‘‘ general considerations.’’ 


MARRIAGE BREAKDOWN AND THE Divorce RATE 


The Commission was conscious of facing a social problem of great 
importance—a social evil. The question which was required to be 
asked and answered in the first place was: what is this evil? 
Before its causes can be diagnosed, the disease must be identified, 
and before the causes have been diagnosed, no therapy can be 
prescribed. 

What is the trouble? Is it that the number of divorces has 
risen or is it that more marriages have collapsed? ‘The former 
is a fact which can be easily proved; the latter is a conjecture. 
What was the policy of the Commission: to devise ways and means 
for reducing the divorce rate for the sake of the reduction, or, to 
quote the Terms of Reference, ‘‘ to promote and maintain healthy 
and happy married life and to safeguard the interests and well-being 
of children,” i.e., to strengthen the stability of marriages and to 
reduce the number of marriage failures? If it was the latter, 
then the number of divorces was relevant only in so far as it 
was symptomatic for the number of marriage breakdowns. 

Although one could have wished for a more explicit answer 
to this question, it is, on the whole, clear that the Commission 
was determined to identify marriage failure and not the swollen 
divorce rate as such as the disease for which a remedy had to 
be found. Thus, in the “f General Considerations ’’ introducing 
the discussion of divorce law there is a brief, an all too brief, 
attempt to analyse the social and cultural changes which might 
be considered as factors contributing to the alleged increase in 
the breakdown of marriages. Much more important, however, is 
Part of the Report which deals with measures for improved 
marriage guidance and education, and clearly envisages the evil 


or was alive at the material time should not, in itself, be a ground for 
rescinding the decree presuming his death and dissolving the marriage (No. 
1197). 

20 No. 1204: pp. 810-327 (England): pp. 828-839 (Scotland), 

31 p. 601, post. 32 Nos. 34-54. 


576 THE MODERN LAW REVIEW VoL. 19 


in terms of marriage failures. Nevertheless, one cannot be very 
confident that this was the policy of all the members of the 
Commission or that any of its members applied it consistently. 
There are two conflicting tendencies in this Report: one to promote 
healthy and happy marriages, the other to prevent divorce when- 
ever possible, and if necessary to keep in being marriages which 
have ceased to be unions in any real sense of the word. ‘The 
Commission insisted on perpetuating the doctrine of the ‘‘ matri- 
monial offence,’’?*> and about half of its members considered 
divorce almost exclusively as compensation given by one spouse 
for a wrong done by the other.* This led to recommendations 
which show little connection with a policy to promote stable 
marriages and which give the impression that the Commission or 
a large number of its members regarded it as their task to reduce 
the number of divorces à tout pra. 

It was not of course as if the Commission had failed to see 
the difference between the two phenomena of marriage failure and 
of divorce. It pointed out that the increase in the divorce rate 
in this country is partly due to causes which do not in the least 
reflect a deterioration in the stability of marriages, such as the 
passing of the Matrimonial Causes Act, 1987, and improved 
facilities for legal aid.** This is but one example to show that 
it is superficial and misleading to use the number of divorces as a 
basis for conclusions about the number of marriage break-downs, 
or—even worse—about the state of sexual morality or of the 
respect for the institution of marriage. There is no evidence and 
it is intrinsically improbable that, before 1858, marriages were 
more stable in England where there was then practically no 
opportunity for a dissolution of a marriage than in Scotland where 
judicial divorce had existed for centuries. Or that marriages are 
less likely to fail in Italy where a marriage cannot be dissolved 
a vinculo than in France where divorce is comparatively easy. 
Or that a marriage is more secure in New York where adultery 
is the sole ground for divorce than across the River in New Jersey 
where a marriage can also be dissolved for cruelty or desertion, 
or even in New Mexico where ‘incompatibility of temper ” is 
a ground for divorce.*® 

It is, however, one thing to see that the number of failing 
marriages cannot be simply identified with the number of divorces 
and quite another to assess the symptomatic significance of the 
divorce rate in terms of the stability of marriages. The high 


23 No. 65. 24 No. 69 (xit). a5 No. 41. > 

26 See Appendix IM, Table 8, pp. 884 et seq. This line of thought is more 
full eveloped ın an unpublished article by Prof M. Rheinstein, Professor 
of Comparative Law in the University of Chicago: ‘* Marriage Stability and 
Laws of Divorce.’ The article is based upon research pursued at the 
University of Chicago Comparative Law Research Centre. The present writer 
18 much indebted to this article which contains a masterly analysis of this 
topic. 
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temperature may not be the disease and we may also know that 
we shall not cure the disease by giving the patient aspirins, and 
yet the rising temperature may indicate the deterioration of the 
patient’s health. The plain fact is that we know next to nothing 
about the true relationship between the divorce rate on the one 
side and the incidence of marriage failures on the other, and what 
the Commission says about it is largely based on intelligent guess- 
work and no more. There runs through the Report a confident 
assumption that the prospect of an easy divorce discourages people 
from exerting themselves to prevent the marriage from foundering. 
Perhaps so—but it is a guess, not a conclusion drawn from 
observed facts. Yet this assumption implies not only that the 
increase in the number of divorces permits a conclusion that more 
marriages collapsed, but also that the chance of obtaining a divorce 
is a contributory cause in the increase of the rate of marriage 
failures. From a rash assessment of the symptomatic importance 
of the divorce rate one can easily slide into postulating a causal 
connection for which there is no evidence at all. 

Here again, however, in the analysis of the causes of marriage 
failures as in the identification of the evil itself the Commission 
seems to speak with two voices. On the one hand there are many 
indications that the Commission saw marriage failure as what it 
is: a psychological phenomenon of great complexity, influenced 
by the social, economic and cultural environment which the divorce 
law can hardly affect. Indeed the Commission unanimously 2” came 
to the important conclusion “‘ that the remedy for the problem 
of marriage failure’? does not lie “in making divorce more 
difficult.”” They went further and attempted a rudimentary 
sociological analysis of the causes,** mentioning such obvious 
factors as the housing shortage, the earlier age of marriage, the 
higher standard of living, the transformation in the social position 
of women, and the change in attitudes towards non-marital sexual 
relations. There is, rather surprisingly, no reference to the 
urbanisation of society or the “ anonymity ” of life in large towns, 
nor does the Commission appear to attribute importance to the 
disappearance in many respects of the family as an economic unit 
and the corresponding reduction in the pressure to maintain in 
being unhappy marriages. Instead,?® it sees ‘*the root of the 
problem ” in a “‘ tendency to take the duties and responsibilities 


27 No. 60. 28 Nos. 48-40. 
39 No. 47; the main point 1s that the Commission bases the most momentous 
conglusions upon the statement gurea ın the text. It became the foundation 
for the decisive Chapter IL of Part I which deals with the ‘' suggested new 


basis for divorce '’ At the beginning of this Chapter (No. 55) the Commission 
says that it has “‘ considered whether to recommend any alteration of the 
grounds of divorce ’’ ‘‘ agamst the background of serious concern about the 


present attitude to divorce and its consequent high rate.’’ Not only does 
the Commission at this point identify the divorce rate rather than the in- 
stability of marriage as the evil: 16 assumes the existence of a causa and 
assumes without evidence that it ıs the causa efficiens or causa prozima. 
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less seriously than formerly,” in a resulting decrease of the ‘* dis- 
position to overcome difficulties and to put up with the rubs of 
daily life.” All this may be quite true—but then it may not be 
true at all. Where is the evidencer The trouble is that statements 
of this kind are so easily influenced by emotional preconceptions 
instead of factual proof. Every lawyer knows how difficult it is 
to establish a causal nexus in cases of breach of contract or of 
tort. Why should this be forgotten when we are confronted with 
a social phenomenon instead of an individual case? Far more 
by way of social investigation would have been required than is 
reflected in the rather superficial discussion of the causes of 
marriage failure in the Report. One could have wished that a 
fraction of the care and respect for detail that went into the 
discussion of procedural technicalities had gone into the analysis 
of the social facts which were the raw material of the Commission’s 
work. After reading the Report one does not feel greatly en- 
lightened as to whether obstacles to divorce hold marriages together. 
Is not the rising divorce rate very largely a reflection of increasing 
social equality: what was yesterday the habit of the privileged few 
is today the right of the manyr*® How far, again, does the 
growing number of divorces indicate a more widespread inclination 
to prefer marriage to factual union? Is it not true that not 
so long ago masses of people never bothered to get married at 
all, and that consequently the dissolution of their unions did not 
appear in the divorce statistics? And does it perhaps indicate an 
enhanced rather than a diminished respect for marriage as an 
institution if people insist on having a marriage dissolved and on 
getting married again rather than having a mistress or a lover? 
These were the questions which, it is submitted, the Commission 
should have discussed, but they were not even touched upon in 
the Report. Still—superficial though it may be—the Commission’s 
attempt at causal analysis indicates at least a recognition that the 
problem cannot simply be seen in terms of divorce legislation. 
On the other hand, though the Commission saw that to make 
divorce more difficult would be no help at all, nine of its members, 
having assented to this unanimous conclusion, believed that if 
“< divorce by consent ’’ were introduced, ‘‘ the divorce rate would 
be swollen by the failure of marriages which would otherwise have 
held together with advantage to both parties as well as to the 
children.” °! Five members went so far as to oppose a majority 
recommendation tending to remedy those situations in which one 
has made life intolerable for the other and they have lived apart 
for three years, but for technical reasons there is no “ desettion ” 
on either side,** i.e., they were determined to keep intact the 


30 Bee per Langton J. in Germany v. Germany [1988] P. 202 at 207. 

31 No. 69 (i). 

32 No. 156. This is the problem of the ‘‘intention to drive away” as an 
ingredient of constructive desertion See below. 
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empty shell of a marriage which has broken down beyond repair. 
And the Commission unanimously recommended that adultery 
should, in England, remain a discretionary bar, but not as such 
be introduced in Scotland, so as, in England, but not in Scotland, 
to promote “respect for the binding sanctity of marriage’? by 
making it the duty of the court to dissolve the marriage where 
one spouse has committed adultery, but putting it in the court’s 
discretion where they have both done so and the likelihood of 
complete marriage failure is correspondingly greater.** The fact 
is that at least some of the members of the Commission appear 
to have regarded “‘ quieta non movere” as their watchword.°’ 
Hence, while, in refusing to make divorce more difficult, they 
emphasised how little the law could do to prevent marriage failures, 
they laid great stress on the law as a factor promoting respect 
for the binding sanctity of marriage when it came to considering 
proposals to make divorce easier. 


Supposing, however, one assumes that the growing divorce rate 
is indicative of a deterioration in the stability of marriage, can 
one overlook the fact that the phenomenon is quite international, 
despite the differences in the divorce laws of the various countries? 
In England and Wales the total number of divorce decrees rose 
from 7,621 in 1988 to 27,858 in 1954,°° and the Scottish figures 
show a similar increase,®* but in the United States the divorce 
rate rose between 1888 and 1949 from 0'5 per thousand of the 


33 Nos. 228, 229. In Blunt v. Blunt [1948] A.C. 517 at 525, the leading case 
on the exercise of discretion in the event of the petitioner having committed 
adultery, Viscount Simon L.C. spoke of ‘‘ the imterest of the community at 
large, to be judged by maintaining a true balance between respect for the 
binding sanctity of marriage and the social considerations which make it 
contrary to public policy to insist on the maimtenance of a union which has 
utterly broken down.’’ The Commission quoted this without dissent (No. 225) 
and did not pause to consider how far t ‘public policy '’ was compatible 
with the doctrine of the matrimonial offence. It went on to justify the 
continued existence of adultery as a discretionary bar, saying (No. 228) that 
while ‘ıt may be contrary to public policy to mamtain a marriage which has 
completely broken down, tt 18 necessary to give at least equal weight to the 
other consideration, namely, the maintenance of ‘respect for the binding 
sanctity of marriage.’’’ ‘The words which have here been italicised show a 
very distinct shift of emphasis 


34 It would be tedious to enumerate all the passages in which the Commission 
or in which members of the Commission rejected a proposal on the ground 
that ıt was ‘‘new.’' See, @.g., Nos. 147 and 150 where, in the law of 
desertion, certain changes were opposed, ın one case by the entire Commission, 
in the other by a minority of five on the grounds that it would be ‘‘an 
entirely new concept of the matrimonial offence of desertion and one which 
certainly was not in the contemplation of Parliament im 1987 ” and, in the 
other case, ‘‘a new ground of divorce for desertion which would be quite 
dgfterent from the existing ground approved by Parliament in 1937." What- 
ever may have been the (perhaps dubious) merits of the particular proposals 
here rejected, it is a little surprising that a reform propos should be rejected 
on the ground, inter alia, that ıt was not ın the mind of Parliament almost 
twenty years ago. 

3s App. O, Table 2 (i), p. 859. These are the decrees nist. The figure for 1955 
is 38,098 (Cmd. 9775, p. 80). 

36 App. I, Table 8, p. 366. 
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population to 2-6, while at the same time ‘the marriage rate rose 
from 8:8 to 10-7: in 1949 there was one divorce in about four 
marriages.°’ Compared with this the dimensions of the problem 
are still fairly modest in this country. The statistics in Appendix 
II of the Report?! show that the divorce rates are still lower 
in England and Scotland than in France, Denmark, Sweden, 
Australia, or New Zealand. The swelling of the divorce rates 
itself appears to have more to do with what modern societies 
have in common than with what is peculiar to each of them, 
more, that is, with the economic and psychological environment 
of our modern industrial and highly mobile society than with the 
details of the law which vary so much from one country to another. 
In any event, if there is one thing that singles out this country 
from others it is that divorce has remained less frequent here 
than in other comparable communities. The Commission does not 
emphasise or even mention this point, nor the international nature 
of the phenomenon. How far the rate or quantum of the increase 
in the divorce rate (as distinguished from the mere fact of increase) 
is affected by the details of the law (as it may well be) is as 
open a question today as it was before the Commission started 
its work. 

Whatever one may feel about the Recommendations of the 
Commission, it is regrettable that they do not rest on a fuller 
and more scientific analysis of the factual background. It is a 
pity that the legal profession has taken so Little cognisance of 
the application of scientific methods to social phenomena. ' 


Facts orf Lire and Facrs w Court 


For it is very much a ‘“*lawyer’s report.”’ Nor is this surprising 
in view of the Terms of Reference which were couched in highly 
legalistic language and which invited a procedural approach rather 
than an emphasis on social policies. How far can it be said that 
a Report which is so much stronger in its analysis of procedural 
machinery than in that of social facts has viewed this machinery 
in realistic terms? 

It is a commonplace that wherever the law permits judicial 
divorce a vinculo there are three kinds of situations leading to 
divorce proceedings: (1) Both spouses wish to terminate the 
marriage and also agree upon the terms of the divorce, viz., which 
should be the “‘ guilty >? party, what should be the fate of the 
children, and how maintenance and property questions should be 
regulated. (2) They agree that the marriage should be terminated, 
but cannot agree on the terms or on all the terms. (8) One spouse 


37 See the Statistical Table provided by the Federal Security Agency, Public 
Health Service, National Office of Vital Statistics, printed in Jacobs and 
Goebel, Cases and Other Materials on Domestic Relations (Foundation Press 
Inc ), 8rd ed. (1952), p. 885. 

38 Bee App. LI, Table 5, p. 368. 
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wishes to terminate the marriage, but the other spouse wishes 
to keep the marriage tie intact, for whatever reasons it may be 
(and there may be many such reasons), 

How many divorce proceedings originate in any of these three 
situations, we do not know. Here everything is conjecture. One 
may surmise that the only cases which belong to the third category 
are the comparatively small proportion of cases which are defended 
—and not nearly all of them, for in many of them there is a 
cross-prayer. This third category is not by any means uniform 
as regards the motives of the respondent. He (or she) may wish 
to oppose a divorce on religious grounds, or for fear that after 
a second marriage the husband may be unable or unwilling to 
support his former wife and her children, or perhaps for less 
creditable reasons such as pure spite. What one would very much 
like to know is whether there are any (and if so how many) cases 
in which a respondent, in defending a divorce petition, does not 
only aim at maintaining the vinculum matrimonii but at restoring 
the consortium. Have there been any follow-up investigations to 
show in how many cases of dismissed divorce petitions the marriage 
was restored in fact and not only upheld in name? The likelihood 
of spouses having faced each other in the divorce court coming 
together again does not seem to be intrinsically overwhelming. 
And if such a possibility exists, would they not have been almost 
as likely to marry again had the court made a decree? In short 
—from the point of view of repairing the marriage, how important, 
after ‘all, is the outcome of divorce proceedings? Is it not the 
petition rather than the decree which marks the final step in the 
married life of the couple? The Commission seemed to recognise 
this when they made the excellent recommendation °° that the 
court should have the power of regulating the custody of children 
after the dismissal of a petition. 

It is probably a good guess that many, perhaps most, of those 
petitions which are defended, are litigated because the problem 
of guilt (who divorced whom?) happens to be of more than 
technical significance, e.g., because either spouse can for profes- 
sional reasons not afford to have been divorced, or because there 
is a genuine fight for the children, for maintenance, or for a 
property settlement. Again, it may be suggested that the Com- 
mission itself took account of reality when it recommended that 
it should be made easier than it is now for an unsuccessful 
respondent to ask for a decree absolute.‘° 

It does not however seem to have made any attempt to 
elucidate the “‘ legal facts,” i.e., to answer the question how far 


39 No. 402. 

40 No. 959. He can now do so at any time after three months from the earliest 
date on which the successful petitioner could have applied for a decree nisi: 
the Commission recommends that three weeks should be substituted for three 
months. See also the Recommendations to redefine ‘‘ collusion'’ (Nos. 284, 
235) which show a similar realistic tendency. 
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the “ grounds” and the “bars’’ so minutely discussed in the 
Report have real significance except in terms of procedural tech- 
niques. Perhaps a classification of divorce proceedings in terms 
of the three categories suggested above might have more to do 
with reality than that in terms of adultery, desertion, cruelty, 
etc. Nine members took the view ‘“‘that the law of divorce 
as it at present exists is... weighted in favour of the least 
scrupulous, the least honourable and the least sensitive; and that 
nobody who is ready to provide a ground of divorce, who is careful 
to avoid any suggestion of connivance or collusion and who has 
a co-operative spouse, has any difficulty in securing a dissolution 
of the marriage,” * and nothing that the other members wrote 
refuted this statement. The same nine members thought ** “ that 
the time has come to recognise that matrimonial offences are in 
many cases merely symptomatic of the breakdown of marriage.” Is 
it an exaggeration to say with an American sociologist that “‘ there 
is but one cause of divorce, namely, the culmination of the process 
of marriage disintegration of which specific incidents, serious or 
trivial, are but the indices of its regressive trend,’’ that the 
“ specific or spasmodic acts or incidents’? which are the legal 
“ grounds” are very frequently symptoms at best, pretexts at 
the worst? Does it require great psychological acumen to see 
that ‘‘ cases are rare indeed in which a single fact or event destroys 
a marriage? ? 4 © 

This is the background. Upon this set of facts the law, as 
we all know, superimposes a complicated set of norms. By a 
fiction, each divorce case is considered as a genuine litigation, 
not only about the terms of the divorce but also about the dis- 
solution of the marriage itself. The law pretends that the first 
two of the three situations distinguished above do not exist. The 
common desire of the spouses to terminate the marriage must be 
presented as a litigation (defended or ew parte) about a “ matri- 
monial offence,” a complaint about some conduct on the part of 
the respondent which forces the petitioner to ask for a divorce 
which the respondent (if, he defends the case) must show himself 
determined to resist. Nor is this by any means peculiar to English 
or to Scottish law: the difference being that perhaps the legal. 
profession in this country is a little less cynical than elsewhere 
and more determined than lawyers on the Continent or in America 
to believe or to show a belief in the reality of the legal ideology. 
These observations are not unconnected with the Report of the 
Royal Commission. The discussion of the problems of fault or 
failure as a “‘ ground”? for divorce, of “specific grounds ” or 


41 No. 70 (v). 

42 No. 70 (vit). 

43 Divorce: A Sociological Interpretation, by J. P. Lichtenberger, 1981. 
(McGraw-Hill Book Company ‘Inc.) The relevant passages are quoted in 
Fowler V. Harper, Problems of the Family, 1052 bbs-Mermill Co. Inc.) 
p. 652. 
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‘* general clause,’? and most importantly perhaps that of the link 
between the outcome of the proceedings (guilt and innocence) and 
the consequences of the divorce (maintenance, property, social 
insurance) ‘4 might have sounded more realistic, occasionally also 
perhaps a trifle less Olympic and censorious and more human and 
understanding, if the question of ‘‘ grounds ” for divorce had been 
seen in proper perspective. 

Not that this clash between facts of life and facts in court 
could be entirely avoided. The only way of doing this would 
be to introduce divorce by consent pure and simple, i.e., to treat 
marriage as an ordinary contract which the parties may modify 
or terminate by agreement. A strong case can be made for the 
unanimous view of the Commission that this would be undesirable,*® 
even if one does not see any evidence that divorce by consent 
would have an adverse effect upon the stability of marriages or 
(a different thing) lead to more divorces or has done so where 
“ incompatibility ’? is a ground for divorce which (as the Com- 
mission points out) is practically indistinguishable from divorce 
by consent.*® The trouble with divorce by consent is however 
that it leaves the economically weaker spouse (often the wife) 
unprotected 4” against being coerced or blackmailed or bribed into 
submission,*® and the extreme difficulty (to say the least) facing 
any court or Queen’s Proctor or other authority in finding evidence 
of such machinations where they exist. More importantly however, 
divorce by consent would mean that the spouses would be at 
liberty to create a situation detrimental to the children, a risk which, 
as the Commission recognised, is also present in the existing law. 
Accordingly the Commission made the momentous and progressive 
recommendations ‘‘ that in every divorce case the interest of the 
children ” should be an issue before the court, such interest being 
“ just as important as the question of divorce,” ** that the High 
Court should in all matrimonial proceedings have the power to 
require the interests of the children to be represented,°® that a 
welfare officer taken from the probation service should be attached 
to every court dealing with matrimonial cases,°* that no decree nisi 


44 Sıx members wanted to deprive a “ guilty’’ sponse of any right to main- 
tenance (No. 608). Only the ‘‘ mnocent’’ spouse is to be given any nghts 
with regard to the matrimonial home or its contents efter a divorce (Nos. 
604, 604), The question of “guilt” is even to imvade the law of social 
security: the suggested amendments to the National Insurance Acts in favour 
of a wife after a divorce are only to operate in favour of the “ innocent "' 
wife (No. 712). 

45 No. 60. 

46 NB. 96. 

47 See on this No. 69 (x1). 

48 This is perhaps the only real, at any rate the most important function of 
‘collusion '’ as a bar to divorce. See No 234 and the suggestion for a 
statutory definition. 

49 No. 376. 

50 No. 927. 

51 Nos. 889 et seq. (s.¢., not only in London, as now). 
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should be made absolute until the best possible arrangements have 
been made for the care and upbringing of any children under 
sixteen ** and that for the purpose of satisfying itself that this has 
been done the court should be able to ask the welfare officer for 
an investigation and report.®* Clearly, as soon as the children’s 
welfare becomes an “‘issue,’? the court or someone acting on its 
behalf (Queen’s Proctor, welfare officer) must have a power and 
duty to “inquire,” and for that reason alone the ordinary rules 
of the law of contract cannot be applied to marriage nor those of 
civil procedure to matrimonial causes: there are situations in which 
the court must be able to say “no” though both spouses want 
a divorce. In such situations spouses agreed upon a divorce will 
always tend to conceal from the court facts which they think might 
induce the court to refuse their request. Even so, the contrast 
between what happens and what is said in court need not be as 
glaring as it so frequently ‘is in divorce cases, and the respect for 
the law need not suffer as much as it does. 

If, as seems to be widely agreed, the court must, in matrimonial 
causes, have an investigative function entirely absent in ordinary 
civil cases,** it is at least worth inquiring whether the ordinary 
courts and the ordinary mechanism of litigation are suited for this 
purpose. That mechanism presupposes a true conflict of interests 
which very frequently does not exist in divorce cases. The court 
is supposed to fill the gap by doing what is always said to be 
fundamentally contrary to the common law notion of the judicial 
office, viz., to combine the judicial with the inquisitorial function. 
Now the one thing no law and no court can do is to force a 
willingness to fight upon parties determined to agree—and this 
is not the only example. Where the parties are agreed in a manner 
deemed to be opposed to the public interest, that interest goes 
by default unless litigation gives way to inquiry and the judicial 
to the administrative officer, no matter whether the public interest 
is violated by a contract in restraint of trade or by a collusive 
divorce to the detriment of the children. This, it is suggested, 
and not the wickedness of the parties 5# accounts for the unreality 
of the law of collusion and of so much of divorce law in general, 
This, too, is the reason why the use of litigation for “‘ matrimonial 
causes ° is such a problematical thing (although even to question 
its usefulness arouses the wrath of many lawyers) and why those 


52 No. 878. 

53 No. 874. This may possibly justify (although not mentioned in that context) 
the recommendation (No. 958) to extend from six weeks to three months the 
period between decree nisi and application for decree absolute. The®Com- 
mission rejected a more far-reaching proposal that the court in its discretion 
should be able to refuse a decree where this would be in the children’s 
interest (No: 219), and did not even consider the possibility that ıt might 
be an argument in favour of a divorce. Yet this possibility was clearly 
mentioned by Lord Simon in Blunt v. Blunt, ubs supra. 

54 See Matrimonial Causes Act, 1950, s. 4. 

55 See No. 69 (x1) and (xii). 
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passages of the Report which deal with “‘ the court which should 
have jurisdiction over Matrimonial Causes ’’°* are so profoundly 
disappointing. 

One gets the impression that the idea of the *‘ Family Court,” 
which the Commission rejected,®’ was, in their minds, linked with 
that of an easier divorce. They expressed the view that the present 
judicial system might not be best adapted to the handling of 
divorce cases if there was a ‘‘ radical change ” in the substantive 
law, but that, under the present law, ‘* high judicial qualities ”’ 
were essential. This seems to imply that these qualities are only 
found in the High Court or Court of Session and are necessarily 
found there.®* It ignores the fact that the present law requires 
(at any rate on its face) inquisitorial in addition to ‘* judicial ” 
qualities and that to make divorce easier means to make the pro- 
ceedings more and not less “‘ judicial.” The point however is not 
to make divorce easier but to find a better method for the 
protection of the children, and in this context one regrets that the 
Commission rejected all proposals for changes in the constitution 
of the courts. Their only recommendation was to return as early 
as possible “fto the system under which all cases, defended or 
undefended, are tried by judges of the High Court,” "° although 
they realised that this could not be implemented at once.°° This 
is the least satisfactory patt of the Report, both for what it says 
and for what it leaves unsaid. 


FAULT on FAILURE? 


To oppose divorce by consent pure and simple is not, of course, 
equivalent to accepting the doctrine of the ‘“ matrimonial offence.”’ 
There are in fact two problems which it is advisable to distinguish. 
One is the problem of “fault or failure,” i.e., whether the law 
should dissolve a marriage only if in some sense its disintegration 
was due to the “‘ guilt >° of either spouse, or whether the objective 
fact of disintegration should suffice. The other problem is that 
of ‘‘ general clause or enumeration of grounds,”’ i.e., whether the 
proof of specific defined sets of facts should be required and 
sufficient or whether the court must be satisfied as to the general 
deterioration of the marriage, each single event being only an 
incident serving as evidence. These two problems are quite 
different. Thus it is possible to affirm the ‘‘ failure ” principle 
in toto or in part, i.e., to reject the doctrine of the “ matrimonial 


56 Part XI. 

57 NE 747. 

58 Proposals to transfer jurisdiction ın matrimonial causes to the county courts 
or to the magistrates’ courts in England or to the sheriff courts ın Scotland 
were rejected: Nos. 750, 752, 765. So was a proposal to transfer divorce 
jurisdiction to the Queen’s Bench Division: No, 754. The division of opinion 
in the Scottish legal profession 1s particularly significant: No. 763. 

5® No. 758. 

60 No. 769. 
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offence ’’ as the basis or the only basis of divorce and yet to 
argue in favour of a formulated ground or grounds of divorce 
which alone will enable the court to terminate the marriage. This 
the present law does in cases of insanity,*’ and this was the essence 
of the Bill which Mrs. Eirene White, M.P., introduced in the 
House of Commons, but withdrew when the Government undertook 
to appoint the Royal Commission. It was to the effect that, in 
addition to the traditional matrimonial ‘‘ offences,” it should for 
either spouse be a ground for divorce that he or she had been 
separated from the other for seven years, that there was no 
reasonable prospect of reconciliation, and that suitable financial 
arrangements had been made for the protection of the wife.*? If 
this were accepted the law would still be based on the enumerative 
principle but it would embody the “‘ failure ’’ in addition to the 
“ fault ”? idea. 

On the other hand, one can cling to the “fault ’’ principle, 
but like the (now repealed) provision of the German Civil Code,” 
formulate a ‘* general clause,” e.g., that the marriage will be 
dissolved if through the fault of either spouse or both spouses 
the marriage has disintegrated to such an extent that the spouses 
can no longer be expected to cohabit. It has been a pretty general 
experience that where legislation fails to provide a general clause 
of this kind, the courts will provide it. One (or two or more) 
of the formulated ‘‘ matrimonial offences’? (or even, as in the 
State of New York, a ground of *‘ nullity *’) will, under the pressure 
of social facts, be ‘‘interpreted’’ by the courts until it comes 
at least close to being an equivalent of a “‘ general fault ” clause. 
This happened in France with “‘ excés, sévices ou injures graves,” ** 
in many of ‘the states in the United States with ‘‘ extreme,” 
s“ intolerable ’’ and other kinds of “‘ cruelty,” * in New York with 
“fraud,” ** and in England with ‘‘ constructive desertion ’’ and to 


61 The Commission (including those of its members most firmly committed to 
the ‘‘ guilt’’ principle) recommends improving the law governing unsoundness 
of mind as a ground of divorce and enlarging it so as to include mental 
deficiency. Nos. 186-200; 91-95. See further below. 

62 See No. 63. 

63 § 1568: this was in addition to other provisions dealing with ‘* matrimonial 
offences '’ such as adultery and desertion, etc. The Swiss Civil Code (s. 142) 
rovides that deterioration of the marriage is ın itself a ground for divorce 
or either side if ıt has gone so deep that the spouses must not be expected 
to cohabit, but if the deterioration 1s predominantly due to the fault of either 
spouse, only the other can sue for a divorce. In addition there are other 
grounds, 6.g., adultery, nfamous crime, severe cruelty, desertion, incurable 
insanity, etc. 

64 Code Civil, Art. 231. 

65 See Keezer, On the Law of Marriage and Divorce, 8rd ed., 1946 Wwith 
Supplement, 1950) (Bobbs-Merrill) Chap. 21; Jacobs and Goebel, ubı supra, 
pp. 478 et seq. At p. 474 it 18 stated that, while in the five post-Civil War 
years cruelty was a pom in only 12-9 per cent. of the cases (all over 
the United States), this rose to 42-7 per cent. m 1982. ‘‘In 1949, the 
average for sixteen specified states was 66-00 per cent.” 

«6 Adultery is the n ground for divorce in New York. See Jacobs and Goebel, 
ubt supra, pp. et seq.; Harper, ubi supra, pp. 205 et seq. There are 
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a smaller extent with “mental cruelty.” *” All this goes to show 
that social pressures and the responses they find in the courts 
matter at least as much as the legislative formulation of “‘ grounds.” 

It follows that the two matters of central significance in the 
First Part of the Report are the treatment of Mrs. White’s proposal 
and that of “constructive desertion.” First, then, as to seven 
years’ separation as a ground for divorce, which went to the root 
of the matter. The Commission was unanimous in rejecting divorce 
at the mere option of either spouse, even after seven years’ 
separation and with the safeguards in Mrs. White’s Bill,** but it 
split on the more important issue of the principle underlying the 
Bill, which was the “ doctrine of breakdown of marriage.” Nine 
members including the Chairman, Lord Morton of Henryton, 
opposed this doctrine in any form because they considered “* that 
it would be gravely detrimental to the community.” °° They 
admitted that marriage failures are not normally due exclusively 
to the fault of either side and that there was “an element, of 
artificiality . . . in the doctrine of the matrimonial offence, and the 
consequential emphasis on legal guilt or innocence,” 7° but they 
did not say that the frustration of a marriage may be a misfortune 
for which neither spouse is to blame. On the contrary: they 
opposed the “belief that there was a wholly blameless way of 
terminating a marriage,’ and insisted that “ it is not the 
function of the law to provide such a means of release; its proper 
function is to give relief where a wrong has been done.” 7”! Except 
for the case of insanity as a ground of divorce, these nine members 
continue to look upon divorce as a kind of redress for an injury 
inflicted by one spouse upon the other, an attitude which, as the 
other members of the Commission suggest, ‘‘ may appeal to legal 
minds accustomed to discourse in a world of legal rights and 
wrongs.” 7"? They rejected marriage breakdown as a ground for 
divorce because they firmly believed that it was not a “€ triable 
issue ” 7 and in practice indistinguishable from divorce by consent 
which they considered as “incompatible with the concept of 
marriage” as a union for life.’ This objection also covered the 
proposal to make marriage dissoluble after seven years’ separation 
unless either spouse objected: the additional fact of prolonged 
separation did not, in their view, make any difference.” They 
admitted that at present there are ‘‘ some ”’ arranged divorces and 
expressed ‘‘ grave concern ” at a situation in which ‘‘ if two people 
are determined to get a divorce they may succeed, notwithstanding 
that the law expressly provides against this,” ’* but they were 

P 


said to be two annulments for three divorces in New York. Compare the 
role played by annulment for ‘‘ precontract ”’ and ‘‘affinitty’’ in the pre- 
Tridentine Canon Law. 

67 Bee No. 69 (xxxvu1). 

68 Nos. 62-64. 69 No. 66 70 No. 69 (xxxvi) 

71 No. 69 (x1). 72 No. 70 (in). 73 No. 69 (xxxiv). 

74 No. 69 (vu). 75 No. 69 (xxv) et seq. 76 No. 60 (x) et seq. 
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even more determined to uphold the scheme of ‘“ matrimonial 
offences °” as a “clear and intelligible principle’? which “ makes 
for security in marriage because husbands and wives know that 
they cannot be divorced unless they have committed one of the 
matrimonial offences which is ground for divorce.” 77 They saw 
in this an “external buttress”? which strengthens the good and 
controls the bad impulses,7* but which is nevertheless (as shown 
by the law of constructive desertion and mental cruelty) adaptable 
to changing views of society, leaves few cases of hardship and is 
approved by public opinion.” These were the principal reasons 
for which they rejected the doctrine of marriage failure in any 
shape or form. At the same time they assented to recommenda- 
tions plainly incompatible with the principle of ‘‘ guilt,” such as 
the proposals that insanity should be no defence to a charge of 
cruelty *° or desertion *! unless in the latter case the initial act 
of desertion was a manifestation of the respondent’s abnormality. 
Moreover, much of the substance of the recommendations on 
marriage guidance and conciliation and of the language in which 
they are formulated and justified * manifests a belief that the 
failure of a marriage is a misfortune rather than a guilty act, and 
that measures must be taken to prevent it. Nor did any member 
of the Commission contradict the view expressed in 1948 by the 
then Lord Chancellor that it is against public policy to insist on 
the maintenance of a union which has utterly broken down.** 
Nine other members, whilst agreeing “‘ that the present law 
based on the doctrine of the matrimonial offence should be 
retained ” "4 were in favour of introducing “to a limited extent ” 
the doctrine of the breakdown of marriage ” 35 and they pointed 
to specific situations in which a marriage may founder without 
anyone’s fault.: They did not however recommend that either 
spouse should, after seven years’ separation, have an unqualified 
right to a dissolution of the marriage, but proposed that, as against 


a petition based upon the ground of seven years’ separation, the , 


other spouse should be able to record his or her objection and 
thus prevent the dissolution of the marriage.*’ Four of these 
nine members, including Lord Keith of Avonholm, who had the 
support of the evidence of leading members of the British Medical 
Association and of the Law Society,** went further, and, following 


TT No. 69 (xxrvi). 78 No. 69 (xxxvii). 

7? No. 69 (xxxvin) et seq. 80 No. 256. 

81 Nos. 259, 260. Where desertion consists in ‘‘ conduct of a grave and weighty 
nature ‘’ forcing the other spouse to leave the matrimonial home (see below) 
and in the analogous case of ‘intolerable conduct” in Scottish law’ even 
insanity at the beginnmg of the period of desertion is not to be a defence 
(No. 261). This presupposes of course that the relevant majority recom- 
mendations are accepted. 

82 Part IV, Nos 827-865. 

83 Supra note 38 84 No. 66. 

85 No. 67. 86 No. 70 (iv). 

87 No. 70 (vui). 88 No. 71 (v). 
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to some extent the example of the law of New Zealand,’ recom- 
mended that the objection should be overruled if the applicant 
satisfied the court that the separation was in part due to the 
unreasonable conduct of the objecting spouse.*° The court would 
then have to scrutinise the reasonableness not of the objection, 
but—a very different thing—of the matrimonial behaviour of the 
spouses, and (in contrast with New Zealand) the objecting spouse 
would have the burden of proof. In both forms this proposal 
for “‘ dissolution of marriage ” °! would remedy the present sordid 
state of affairs in which a spouse has either to commit a “ matri- 
monial offence” or to commit perjury if both spouses wish to 
terminate a marriage which has irretrievably collapsed.*? Equally 
important, it would “afford relief in cases where one spouse 
declines to divorce the other out of apathy.” °? On the other 
hand, neither proposal forces the hand of a spouse who has 
** conscientious grounds against dissolution of marriage,” except 
(according to the proposal of the Four) where her or his matri- 
monial conduct was unreasonable, in which case “‘ it would seem 
unjust to hold that conscientious scruples should prevail.” ** Still 
—not even the proposal of the Four remedies the great hardship 
created where a spouse, without any conscientious grounds and 
out of pure malice, objects, there being no evidence of her or 
his unreasonable conduct before the separation. Should it not 
have been the reasonableness of the objection rather than the 
reasonableness of the conduct of the objector seven years before 
the objection that should have mattered? No member of the 
Commission favoured the idea that a spouse against whom a 
separation decree or order had been made (as distinguished from 
the one who had obtained the decree or order) should be able, 
after three years, to have it converted into a divorce,” but the 
nine members favouring the seven-year rule did not want the 
existence of a separation decree or order to be a bar to its 
application.*® 

The nineteenth member of the Commission, Lord Walker, a 
judge of the Court of Session, proposed to abolish the doctrine 
of the matrimonial offence altogether,*®” but also rejected divorce 


39 No. 71 (vi) and (v1); see the article by Blom-Cooper, p. 638, post. 

90 No. 71 (a). 

%1 This term rather than ‘' divorce ’’ was to be used for proceedings based on 
breakdown or frustration of marriage under the seven-year-rule or by reason of 
insanity, to distinguish them from divorce proceedings based on a matrimonial 
offence, ın view of "all the implications of intention and culpability ' which 
the word ‘‘divorce’’ connotes. No. 70 (xiu). Some might regard this 
dj@riminatory terminology (for which there is a precedent in Matrimonial 
Causes Act, 1950, s. 16) as not very desirable, but the point is unimportant. 

92 No. 70 (ix). 

93 No. 70 (x). 

94 No. 71 (ii). 

5 Nos. 810-312. 

96 No. 312. 

97 See the Statement, pp. 840-341. 
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by consent. He recommended that “ dissolution on breakdown ”’ 

should be ‘the sole mode of ending the marriage tie,’’ and this 
“at the option of either party.’ ‘* When the prospect of con- 
tinuing cohabitation has ceased, the true view as to the significance 
of marriage seems to require that the legal tie should be dissolved.”’ 
A marriage should be indissoluble, unless, after at least three 
years’ separation, either party shows that ‘‘ the facts and circum- 
stances affecting the lives of the parties adversely to one another 
are such as to make it improbable that an ordinary husband and 
wife would ever resume cohabitation.” Lord Walker was thus 
a tenth member in favour of divorce by reason of frustration of 
‘marriage. Nevertheless,** he considered that, failing the adoption 
of his own proposal, the doctrine of the matrimonial offence should 
be retained and dissolution of marriage after seven years’ separation 
‘be rejected. He did not apparently regard seven years’ separation 
as sufficient evidence of a breakdown in the sense defined by him. 

This however was the essence of the seven-year proposal: that 
mere consent was not enough and that strong objective evidence 
was required of the irretrievable collapse of the marriage. At the 
same time it was an attempt to avoid the alleged uncertainties 
of a ‘* general clause ” by substituting for ‘‘ failure of marriage ”’ 
an easily ascertainable fact, seven years’ separation, which is an 
almost conclusive indication of complete frustration of marriage. 
The proposal had the merit of being cautious (perhaps too much 
so, as regards both the length of the period and the power of | 
the other spouse to object) and yet conducive to remedying the 
scandalous situations created by the doctrine of the matrimonial 
offence and well described by those favouring the reeommendation.”® 
They rightly said that it would heighten ‘the respect for true 
marriage’? by placing the emphasis on marriage as a real union 
for life.1°° Even so, after the division of opinion in the Commission 
on the fundamental issue, Parliament is perhaps not vey. likely 
soon to act in the direction of divorce law reform. 

In these circumstances insanity will for some time remain the 
only case of divorce on the ground that *‘ the continuance of a 
normal married life has clearly become impossible,’’ because even 
the most ardent advocates of the “ guilt ”? principle regard this 
now ‘‘ as a very exceptional case ” “to which special considerations 
apply.” 1 The Commission made the major reform proposal that 
“ caro and treatment in any hospital or other institution in England, 
Scotland, Northern Ireland, the Isle of Man or the Channel Islands, 
which is provided or approved by the appropriate authority for 
the treatment of mental illness, should be deemed to be cam and 
treatment for the purpose of divorce proceedings on the ground 
of insanity in England and in Scotland.” ? Certification would thus 


88 No. 1204 (4), p. 810; p. 828. 99 No. 71 (ni), (1v). 
100 No. 70 (ix). 1 No. 176, No. 58. 
2 No. 192. 
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no longer be necessary—which is in line with the general policy 
of the law to encourage voluntary treatment.’ Moreover, treat- 
ment outside the Mental Treatment Act, e.g., in the psychiatric 
ward of a general hospital, would count, and the position of the 
“í temporary patient ” be clarified." There was no recommendation 
to shorten the five-year period but there were some useful minor 
proposals to make the requirement of continuity less stringent,’ 
to include treatment abroad,’ and to assimilate in some respects 
Scottish to English law.* Finally, a spouse married to a mental 
defective is to have rights of divorce similar to those now given 
to a spouse married to a person of unsound mind, provided the 
mental defective has, by reason of his or her dangerous or violent 
propensities, been detained in an institution for a continuous period 
of at least five years immediately preceding the petition, and his 
or her recovery is highly improbable. The Commission itself found 
on the basis of its inquiries that this recommendation would be of 
very limited importance in practice.’ 


TOWARDS A GENERAL CLAUSE? 


On the assumption that the “fault” principle will remain a basis 
or the exclusive basis of divorce law, the Commission had to answer 
the further question whether the specific ‘“‘ matrimonial offences ” 
should remain grounds of divorce per se or be only evidence that 
the offending spouse destroyed the marriage, and the different 
but kindred question whether anything like a “‘ general clause ” 
should emerge. 

The Commission was clearly in favour of retaining the ‘‘ matri- 
monial offences’? as such: it unanimously recommended not to 
make a change in the present law by which a single act of adultery 
is a ground for divorce and rejected proposals to replace this by 
divorce on proof of “adulterous association’? or of “ repeated 
acts of adultery °’ or to give the court a discretion.2° What in 
the context of adultery as a bar is called “the extent of the 
adultery ° ™! is to remain irrelevant for adultery as a ground for 
divorce, and it is to be left to the injured spouse whether to 


3 No. 177; No. 190. 

4 No. 177; No. 191. 

5 No. 194. 

* Continuity of in-patient treatment not to be regarded as interrupted by absence 
as pp patient's name remains on the current records of the hospital 
(No. , and no break in treatment through discharge or self-discharge to 
count as interruption unless exceeding 28 days (No. 201). 

T No, 209: The petitioner or pursuer would have to satisfy: the court that the 
eindards of treatment ın the foreign country are the same as those in 
England or Scotland. 

3 Nos. 204, 208. The main point is that ın Scotland incurability and five years’ 
in-patient treatment would have to be proved as independent requirements (as 
in England) and the latter would cease to be evidence of the former. 

* Nos. 91-95. 

10 Nos. 116-119. 

11 No. 227. 
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forgive a single act of adultery or to found divorce proceedings 
on such conduct.** This implies clearly enough that in many 
cases the adultery is not the cause but only the occasion for the 
proceedings, and even that it may be to a decreasing extent." 
An innovation recommended by the Commission may be mentioned 
in this context: Acceptance by a wife of artificial insemination 
by a donor without the husband’s consent is to be made a new 
and separate ground for divorce.” 


As regards the main question, that of the “‘ general clause,” 
the courts have under the present law (as mentioned above) had 
to go a long way towards interpreting “‘ desertion ” and “ cruelty ”° 
so as to make them in fact under-cover substitutes for a general 
clause envisaging culpable destruction of the marriage. The extent 
to which English law (differing here from Scottish law) has given 
effect to this policy of considering the married life of the parties 
as a whole rather than isolated incidents, can best be summed up 
in the Commission’s own words *5: 


“ Conduct by one spouse of a grave and weighty nature which 
makes married life unbearable for the other spouse may at 
the present time be pleaded before the court in one of three 
ways. If such conduct is accompanied by injury to health 
and the court is satisfied that it is ‘ aimed at’ the other spouse 
and that he needs protection, it will constitute legal cruelty, 
for which the remedy of divorce is immediately available. If 
one or more of the requirements of legal cruelty are lacking, 
but nevertheless there was present an intention, actual or 
presumed, on the part of one spouse to bring married life 
to an end and to drive the other spouse from the home, the 
conduct will amount to constructive desertion, which, if 
persisted in for three years or more, will also give a right to 
divorce. If, however, the court is unable to find that the 
element of intention to expel is present, such conduct may 
yet be held to be ample justification for one spouse leaving 
the other and will therefore be a sufficient answer to a petition 
by the other spouse for restitution of conjugal rights or for 
divorce on the ground of desertion.” 


I.e., unless the ‘‘ unbearable conduct ” has the aggravating features 
of “ cruelty ° the spouses have to wait for three years, and even 


12 No. 119. 

13 See App. II, Table 2 (i), p. 359. While in England and Wales until 1948 
inclusive the majority of divorce decrees were given on the ground of adultery, 
only a little more than 40 per cent. of the decrees have been based on that 
ground since 1949. The delay in the effect of the 1987 Act may have been 
partly due to war and post-war conditions (and to some extent probably was), 
but one is left to wonder whether the decline in the percentage of pé®tions 
based on adultery is due more to an improvement in the standard of matri- 
monial fidelity or to a growing disinclimation to use this ground of divorce 
and a corresponding growing preference for the use of desertion as a basis 
for a tion in circumstances in which adultery might have been used just 
as well. Are people getting more averse to airing their more intimate 
matrimonial affairs in public? 

14 No. 90. 15 No. 158. 
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then there will be no divorce unless in addition to making life 
unbearable for the other spouse the guilty one intended to drive 
him out. If not, the unbearable conduct merely produces dead- 
lock: neither can get a divorce: the vinculum remains though 
married life is over. This was the point which led to one of the 
most important dissensions in the Commission.!* 

Technically, it is the question of the scope of “ constructive 
desertion.” Y Where marriage reaches the point of destruction, 
cohabitation will of course cease. In order to have the marriage 
tie dissolved, there must be “guilt.” The question is: is it 
relevant whether either of them was guilty in making cohabitation 
intolerable to the other or whether he was guilty in causing the 
separation? If the one who destroyed the marriage brings co- 
habitation to an end, this does not matter: it will be desertion, 
actual if he left, constructive if he deliberately caused the other 
one to leave. There are two critical situations: (1) One spouse 
by his “ unbearable ’’ conduct (short of cruelty) makes further 
cohabitation impossible, thus induces the other spouse to agree 
to a separation, and then leaves the home: here the present law 
provides no help and neither do the recommendations of the Com- 
mission (apart from the seven-year clause): the one who destroyed 
the marriage was not “‘ guilty’? of breaking up the home by a 
unilateral act. (2) One spouse (without having committed cruelty) 
has been responsible for the collapse of the marriage and the other 
one has left the home, there being no evidence that the one who 
remained intended to drive the other one out or even evidence 
that he or she did not wish the other spouse to leave. Here 
again the issue is whether the crucial point is the guilty act of 
causing the separation or the guilty conduct which induces the 
other spouse to leave. Theoretically it is the former, and hence 
this is not “* constructive desertion.” This is the decisive point. 

In this (second) situation the courts have helped by saying 
that, in the absence of intention either way, the spouse who makes 
life intolerable for the other must be presumed to have willed 
the consequences and to have intended to drive the other one 
out. So far, so good. But is, the presumption rebuttable? 14 


16 Nos. 155, 156; Nos. 170, 171. 

17 It is not easy to gauge the prectical importance of the problem because the 
statistics do not distinguzsh between " actual’’ and ‘‘ constructive '' desertion. 
Desertion looks lke becommg the most important und for divorce in 

, England and Wales (see App. II, Table 2 (1), p. 359) and it certainly 1s 
in Scotland (tb1d., Table 8, p. 866). From 1950 to 1958 the number of 
divorce decrees by reason of desertion exceeded in England and Wales that 
Ofglecrees on any other single ground, and in 1954 and 1955 it almost reached 

e number of those bat on adultery (See Cmd. 9775, Table 11 (B) (ii), 
p. 28). In each year since 1949 well over 40 per cent. and in some years 
almost 50 cent. of all decrees were granted on the ground of desertion. In 
Scotland iko oorteaponding proportion has been consistently over 50 per cent. 
sınce 1949. Desertion has of course been a ground for eee in Scotland 
since the sixteenth century. 

18 Bee No. 164. 
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What about a case like Lang v. Lang,!? where there was proof 
‘positive that the last thing in the world the sadistic husband 
desired was that his wife should quit? 7° In that case Lord Porter 
found a formula which can perhaps bridge the gap in very many 
cases, a subtle formula °! based on the distinction between the 
“intention to disrupt the home ” manifested by actions known 
to have the probable result that the other spouse would leave 
and the ineffective and irrelevant “‘ desire ’’ that the result would 
not follow. Even so, the conflict continues; it continues in the 
English cases and it was present in the Commission which spht 
on this very issue whether the presumption should be rebuttable. 
It will be appreciated that it was far more than a difference about 
the nature of a presumption: to make it irrebuttable means in 
effect to make intolerable conduct followed by three years’ separa- 
tion a ground for divorce and comes very close to introducing 
the ‘‘ general clause,” 7? 


Fourteen members of the Commission pointed out °? that Lord 
Porter’s formula merely ‘‘ limited the circumstances in which the 
presumption can be rebutted ° while “‘ relief should be available 
whenever conduct on the part of one spouse of a grave and weighty 
nature has compelled the other spouse to break off cohabitation.” 
Consequently they recommended that “‘ proof of a conduct of a 
grave and weighty nature which is such that a spouse could not 
reasonably be expected to continue with the conjugal life ° should 
‘raise an irrebuttable presumption that the other spouse intended 
to bring married life to an end,” and they devised a new definition 
of desertion avoiding the word “‘ constructive’’ which they dis- 
liked. Although the Commission was unanimous in the view * 
that in practice this would only “ slightly ” increase the chance 
of obtaining a divorce by reason of desertion, five members 
dissented ?° on the ground that the removal of the need for proving 
the intention to drive out the other spouse would destroy a safe- 
guard against the granting of a divorce by reason of incompatibility 
of temperament. 


19 [1955] A.C. 402 (P.C.). 

20 Cruelty 18 no ground for divorce under the law of the State of Victoria where 
the case arose. : 

a1 At pp. 428-429. 

22 This becomes even clearer if one looks at the analogous situation in Scotland 
where the doctrine of constructive desertion has not been adopted (see No. 
169) and where therefore the analogous recommendation (No. 170) could not 
take the form of making an existing presumption of an intention to drive out 
irrebuttable. There it had to take the form of a new ground for divorce 
(intolerable conduct followed by three years separation otherwise t by 
agreement) and unconnected with ‘* desertion.” e dissent of five mentbers 
was (No. 171) in this case partly based on the absence of a wide general 
desire to make the change and on a “‘ strongly held minority opinion in the 
legal profession that no alteration in the present law was necessary or 
desirable.’’ It sounds as if not only the legal profession as such but even 
a minority of lawyers could veto reform. 


a3 No. 155. 24 No. 169. 25 No. 1656. 
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Much of the remaining discussion of the grounds for divorce 
must be read in the light of this proposal. This is particularly 
true of “ cruelty ’? where the Commission refused °?! to recommend 
any change except so as to abolish *” the need for proving that 
protection for the future is necessary. ‘‘ Proof of past cruelty should 
in itself confer a right to divorce.” *® No change was recommended 
regarding either the need for proving injury or threatened injury 
to health *® or that for proving conduct directed at the other 
spouse or intention to inflict injury (or awareness of its likelihood).*° 
The Commission thus refused to make “intolerable conduct ” 
as such, not followed by three years’ separation, a ground for 
divorce,** while at the same time stressing the need for keeping 
this ground for divorce flexible.** In so far as the Commission 
can be said to have been favourably disposed towards the policy 
of the “ general clause ” it wished to see it implemented through 
the law of desertion and not through the law of cruelty. 

The attitude of the majority towards the reform of the law 
of constructive desertion and to the flexibility of the law of cruelty 
partly explains the rejection by the Commission of new grounds 
of divorce, except for the technical change of converting refusal 
to consummate from a ground of voidability into a ground of 
divorce ** and, as mentioned, to make artificial insemination a 
ground in certain cases,** and to extend divorce by reason of 
insanity to mental deficiency.” Thus, while ‘* habitual drunken- 
ness’’ is to remain a ground in Scotland, its introduction in 
England is not recommended,** though it is to be less stringently 
defined as a ground for a magistrates’ order.*’ ‘* Incompatibility 
of temperament ” was rejected as in practice indistinguishable from 
consent and also by those in favour of the seven-year rule as 
covered by it.°* So were ‘‘ wilful and persistent refusal of sexual 
Intercourse ”’ and ‘“‘ wilful refusal to have a child ” (both of which 
may amount to cruelty),*® lesbianism “° and also ‘‘ cruelty to a 
child of either spouse ” and the ‘f commission of a sexual offence ” 
against such a child,*’ but the latter was recommended as an 
additional ground for a magistrates’ order.4? The Commission 
turned down the idea that imprisonment for a long term or repeated 
imprisonment or preventive detention should per se be ground for 
divorce,** rightly, it is submitted, because the matter can be dealt 
with as “f intolerable conduct ” where necessary and there is some- 
thing repulsive in making imprisonment a ground for divorce.“ 


36 No. 129. 

47 No. 182. This change is not to apply to separation petitions: No. 814. 
28 F A 68 L.Q.R. 291; 16 M.L.R. 68, 72 

29 "No. 122. 


30 Nos. 123, 124. 31 See No. 184. 
32 No. 183. 33 Nos. 88, 89. 34 No. 90. 
35 Nos. 91-95. 36 No. 135 37 No. 1028. 
38 No. 96. 38 Nos. 76-81. 40 Nos. 86, 87. 
41 Nos. 82-85. 42 No. 1029. 43 Nos. 97-108. 


44 Or conviction and sentence, as in the large majority of the American states: 
see Keezer, ub: supra, Nos. 845-8651. 


~ 
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The grounds on which the Commission rejected the proposal that 
a spouse should be able to divorce the other if he had committed 
murder and a death sentence has not been imposed or carried 
out*® also carry conviction. All that is required can be done 
through a sensible interpretation of “ cruelty.” This is a good 
illustration showing how hopeless it is to try to solve the divorce 
problem through a catalogue of specific “‘ grounds.” When all 
is said and done, the spirit in which the laws are applied by the 
courts is more important than any form of words. 


Some PARTICULAR PROBLEMS 


Although this article is not intended as a survey of all the recom- 
mendations made in connection with divorce and other matrimonial 
causes, it is appropriate to conclude by mentioning a few matters 
not so far discussed. 


There was a division of opinion about the need for “‘ continuity ”’ 
of the period of desertion and the closely related problem connected 
with ‘* condonation ’’ of adultery or cruelty. It was felt that the 
insistence on the continuity of desertion and the strictness of the 
law of condonation deterred spouses from attempting a reconcilla- 
tion.** One proposal which was rejected was that desertion over 
an aggregate of three years within the five years preceding the 
petition should suffice, provided it had lasted continuously for a 
year prior to the petition and still continued at that time.*’ 
Another proposal was that resumption of cohabitation should not 
interrupt desertion unless the court found as a fact that it amounted 
to reconciliation, but the Commission thought it was hard to 
imagine a situation where this was not the case.** Fourteen 
members, however, did not want a conditional reconciliation ** to 
be quite impossible and accepted a proposal *‘ that two periods of 
desertion which together amount to at least three years, within 
a period of three years and one month immediately before the 
commencement of the proceedings, should constitute a ground of 
divorce ”? so that the spouses would have one chance to ‘“‘ try 


45 Nos. 104-110. Convincing arguments are derived from the artificiality of the 
distinction between unfitness to plead and being "‘ gury but insane ” (see 
No. 109, No. 110), and, although emphasised by the Commission only in 
connection with Scotland (No. 111), the thinness of the line which separates 
‘‘murder ’’ from ‘‘ manslaughter” or ‘‘culpable homicide.” More important 
than all this however is what the Commission has to say about the difference 
between one case of murder and another and about experience having shown 
“that murderers are not by any means incapable of reformation.’’ No. 108 
might be of some interest in the debate about capital punishment. 


46 See Nos. 142-145; No. 168; No. 288. ` 
47 Nos. 146, 147. 
<8 No. 148. 


49 In a different but not entirely dissimilar context the courts have recognised 
the need for g1 opportunities for ‘* conditional reconciliation '’: see Meyrick 
vy. Meyrick [1921] 1 Ch. 811 at 819 et seg. (Validity of a separation agree- 
ment de futuro.) 
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again ’’ provided they made up their minds within one month.*° 
Five members opposed it on the ground that it was “new,” 5! 
but also on the more convincing ground that there would be no 
“climate of reconciliation ’’? within the one month’s time limit.®? 
The same fourteen members also supported an analogous recom- 
mendation that, in cases of adultery and cruelty, the spouses should 
have a trial period up to a month to attempt a reconciliation and 
that ‘* nothing which ensues during that period should be regarded 
as amounting to condonation.”’** Both proposals for trial periods 
were linked with those made unanimously for improved facilities 
for reconciliation which ‘‘ cannot thrive in the atmosphere of a 
solicitor’s office or over the table in a restaurant.” 55 

Other (unanimous) recommendations on ‘bars’? to divorce 
were that an act or acts of sexual intercourse should raise only 
a rebuttable presumption of condonation, irrespective of whether 
husband or wife was the injured party,®* and that “collusion ” 
should be defined so as to restrict it to cases of conspiracy to 
put forward a false case or to withhold a just defence and to 
cases of divorce proceedings prompted by bribery or blackmail.°? 
“ Reasonable arrangements . . . before the hearing of the suit, 
about financial provisions for one spouse and the children, the 
division of the matrimonial home and its contents, the custody of, 
and access to children, and costs” are to be protected.** The 
petitioner would have to bring such arrangements to the notice of 
the court, and the parties could raise the question of “ reasonable- 
ness.” °° All this is linked with the recommendations on the validity 
of maintenance agreements and the power of the court to cancel 
or vary their terms, i.e., on the clarification of the difficult issues 
raised by cases such as Bennett v. Bennett.®° 

The Commission did not find anything immoral or repulsive 
in the assessment of the monetary value of a spouse by a court,*? 


50 No. 149; No. 168. The wording of the recommendation goes further than 
apparently intended: as it stands it permits several attempts provided the 
various periods of cohabitation do not amount to more than one month in 
the aggregate. 

sı No. 150 (a). 

52 No. 150 (it): '“ The growth of a true reconciliation is often delicate and 
precarious; it requires spontaneity and the absence of compulsion." 

53 No. 242; No. 246 (Scotland where it would also apply to the new ground of 
““ intolerable conduct ''): for the views of the five senting members see 
No. 248. 54 Part IV, see esp. No. 840. 

55 No. 242 (i). 56 No, 241, No. 246. 

57 No. 284. Scotland appears to have a much better law on collusion and not 
to require such a d tion: No. 286. 


58 No. 285. 

a the course of the proceedings, or even before the presentation of the 
petition, t.¢., by summons or originating summons. The decision of the court 
on the ‘‘ reasonableness '’ of the arrangements for children would not however 
tie its hands when deciding about suitable arrangements for their welfare to 
be made before a decree absolute. No. 878. Supra, pp. 588-584. 

60 [1952] 1 K.B. 249; see Nos. 727-780. 

#1 Nos. 482, 488. 
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and recommended that the right to damages against an adulterer 
should continue to be available in England and Scotland,‘ in 
divorce and separation proceedings and independently,® but that 
it should also be made available to a wife against an adulteress.“ 
They further proposed—and this is most important—that in respect 
of liability for costs in matrimonial proceedings the spouses should 
be on the same footing.** Accordingly the wife’s costs should 
no longer be common law ‘“‘ necessaries ’’? recoverable against the 
husband,*° the English practice of an order for security for costs 
against the husband should be abolished,’ and generally speaking 
a successful husband should not be Hable for his wife’s costs nor 
be compelled to prove her means before getting against her an order 
for his own costs.** 

On the substantive law of the validity of marriages the main 
recommendation, made against three dissents, was that, both in 
England and in Scotland, a man or woman whose marriage had 
been dissolved should be free “to marry during the lifetime of 
his or her spouse any person whom he or she could lawfully 
marry at the present time if that former spouse were dead.” °° 
This had been opposed by the Church of England and also by 
witnesses appointed on behalf of the Church of Scotland, and the 
Free Churches had expressed doubts.”° The overwhelming majority 
of the Commission did not believe that an attachment between a 
man and his sister-in-law or a woman and her brother-in-law was 
less likely to develop as a result of a marriage prohibition (which 
had been the only intelligible argument against the reform).”} 

The Commission wisely rejected proposals to introduce into 
English law a kind of annulment for fraud (‘‘ wilful concealment 
of material facts’’ or of ‘‘ grave diseases or abnormalities ’’) or 
—a more debatable point—on the ground that, unknown to the 
other spouse at the time of the marriage, one had been rendered 
sterile by medical or surgical treatment,’? but they did not discuss 
the law of mistake or duress, e.g., whether it is right that these 
grounds should make a marriage void rather than voidable. Nor 
did*they touch upon the effect of non-age which, it is submitted, 
ought to make a marriage voidable at the option of the minor 
or his.or her parents, and only until a reasonable time after 


62 Nos. 482, 486. 

63 No. 435. 

64 Nos. 484, 486. 

$5 No. 458. 

66 No. 469 (a). 

67 No. 459 (b). 

68 No. 460. There was a further recommendation (No. 462) that the aw of 
costs against an adulterer should no longer depend on proof that the &- 
respondent knew the respondent to be married, but the presumption should 
be the other way, and the same mutatis mutandis in the case of an adulteress. 

68 No. 1169. 

70 No. 1161. 

71 No. 1167. 

72 Nos. 268-972. 
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reaching majority, and not permanently void. There is a general 
question whether any person should continue to be able in any 
proceedings and after the death of both spouses to allege the 
invalidity of a void marriage, but this was not mentioned. The 
Commission did however make proposals for the clarification of 
the relation between the common law voidness of a marriage by 
reason of insanity and the statutory voidability on this ground,” 
and the meaning of mental deficiency for purposes of voidability.”' 

None of these matters are very important in practice. The 
statistics show that the law of nullity is of little actual significance, 
with the exception of voidability by reason of impotence or wilful 
refusal.”* The latter, as already mentioned, is to become a ground 
for divorce,’* and another recommended change is that artificial 
insemination of the wife with the husband’s consent, either with 
his seed or with that of a donor, is to be a bar to a nullity 
petition by reason of impotence.’’ The court is also to be given 
a discretionary power to waive the one-year limit in certain cases 
of voidability."® 

The Commission did not recommend that the children of void 
marriages should, like those of voidable marriages, be ipso facto 
legitimate, but it proposed to extend the Scots law of the ‘* putative 
marriage ” to England, thus bringing English law into line with 
many other Western legal systems, i.e., it recommended that the 
child of a void marriage should be legitimate if one parent was 
or both parents were ignorant of the impediment at the time of 
the marriage.”° This would further reduce the practical importance 
of the distinction between ‘‘ void’’ and ‘* voidable’’ marriages, 
although under the recommendations of the Commission it would 
continue to be a dominant factor in the conflict of laws.*®° 

Although the Commission did not suggest that judicial separa- 
tion should be abolished altogether,*! they proposed that it should 


73 No. 275. The Marriage of Lunatics Act, 1811, implicitly referred to in the 
analysis of the existing law (No. 265 (e)) and in the explanations in No. 274, 
though not expressly mentioned, does not seem to have been taken care of 
in the operative No. 275 which contains the recommendation. Surely the 
statute should be repealed. 

T4 No. 278. 

13 See App. II, Table 2 (u), p. 861: Out of 577 nulhty decrees granted in 
England and Wales ın 1954, 507 were nted by reason of impotence or 
refusal, only seventy for other reasons, fifty of these marriages were void, 
twenty voidable under s. 8 of the 1950 Act on grounds other than refusal. 
(This assumes that ‘* insanity '' in the statistics means insanity under the Act, 
not at common law, which would be covered by ‘‘ lack of consent.) For the 
similar oe for 1955 see Cmd. 9775, p. 30. 

76 Nos. 88, 89, 283. 


80 Nos. 881 et seq. It would also, of course, remain important in other fields, 
8.9g., the law of evidence: R. v. Algar [1954] 1 QB 279. 

81 No. 808. This perpetuates the existence side by side of the magisterial 
separation order and the judicial separation decree which under the present 
law have, according to s. 5 (a) of the Summary Jurisdiction (Married Women} 
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only be granted by reason of adultery, cruelty and certain sexual 
offences, and no longer for insanity, desertion, or refusal to comply 
with a restitution decree.*? . 

From this brief analysis of some of the recommendations it 
should be clear that the Commission went with great care into the 
particulars of matrimonial law. But no amount of attention to 
detail can make up for lack of vision and for the absence of a 
well-considered policy based on a real knowledge of the facts. 
One can only hope that this disappointing document may not 
prove to be the epitaph of divorce law reform. 


O. Kaun-FRrevunp.* 


Act, 1895, the same effect ‘‘in all respects.” It is however true that, 
regrettably, under the recommendations of the Commission on property (No. 
BEN a decree would, for the first time, have important consequences which 
would not attach to a separation order. It 18 not easy to see the case for 
retaining the separation decree. The separation order should be sufficient. See 
however No. 808. 

82 Nos. 818-816. The remedies available for ‘‘ restitution of arg a rights ” 
and on “‘ jactitation of marnage,” though largely obsolete, are to be retain 
No. 824, No. 826. One 1s tempted to argue that the latter should be abolished, 
and that it as well as the nullity decree (in the case of void, not of voidable 
marriages) should be replaced by judgments declaring that a valid marriage 
exists or does not exist, or no longer exists. See Har-Shefi v. Har-Shefi T1958} 
P. 161. 

* Professor of Law in the University of London. 


THE ROYAL COMMISSION ON 
MARRIAGE AND DIVORCE: FAMILY 
DEPENDANTS AND THEIR MAINTENANCE 


In contrast with those parts of the Report of the Royal Commission 
on Marriage and Divorce? discussed elsewhere in this issue,” it 
is proposed here to consider the Commission’s recommendations on 
two subjects on which there is generally little controversy, either 
in the Commission or outside it. These are, the law relating to 
children, and maintenance and aliment.* If the discussion seems 
pedestrian, some small part of the reason may be that, on most 
aspects of these questions, all passion is long spent. Indeed, 
notwithstanding warnings in the Report on the fate of previous 
recommendations for the reform of family law,* in this field even 
Ministers might be agreeable to the point of activity; legislation 
could be a possibility,*® and it may be hoped that, whatever the 
shortcomings of the Report as a whole, its positive recommendations 
in these questions will soon be brought into effect. In this branch 
of the law it is particularly important not to throw the baby out 
with the bath water. 


THe EFFECTS oF MATRIMONIAL LITIGATION ON CHILDREN 


Perhaps nothing about our marriage laws would more greatly 
astonish that fashionable hero, the visitor from another planet, 
than the fact that in all the law concerning matrimonial litigation 
in England and Scotland, there is only one minor reference” to 
the interests of the children. Having grasped this fact, he might 
be steeled for the discovery that English lawyers group orders 
for custody of children in matrimonial causes under the grotesque 
description of ‘‘ ancillary relief,’? and the courts not infrequently 
deal with them accordingly. Custody orders all too frequently 
follow the cause, without even the most perfunctory inquiry as 
to the suitability of the successful party to control the destiny 


1 Cmd. 9568, H.M.8.O. 1956 price 11s. 6d. 

2 See O. Kahn-Frennd, p. 578, ante. 

3 The desirability of considering questions of maimtenance and matrimonial 
property as a whole ıs manifest. Unfortunately the considerable controversy 
still raging over matrimonial property and shortage of space necessitate the 
separate consideration here of maintenance and aliment. 

4 Including those of the Gorell Commission, which reported in 1912, Cmd. 6478; 
sea paras. 22-26 of the present Report. 

ia See note 40 post, p. 622. 

5 By the Matrimonial Causes Act, 1950, s. 2 (2), the judge shall have regard 
to the interests of any children of the marriage in determining applications 
for leave to petition for divorce within three years of the marriage. 
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of chiidren.° The Royal Commission now makes the uncompro- 
mising statement, none the less welcome for being half a century’ 
overdue, that the custody of the children should be recognised 
as just as important as the question of divorce,’ and on this 
assumption makes some of its potentially most important recom- 
mendations. The Commission itself, however, has surely adopted 
an unnecessarily restricted interpretation of its terms of reference * 
in assuming ° that they exclude consideration of the Guardianship 
of Infants Acts in England, and applications for custody by 
petition to the Inner House of the Court of Session under the 
nobile officium in Scotland. Although, as a result, the recom- 
mendations made extend only to custody orders made in the course 
of matrimonial proceedings, it is to be hoped that to avoid 
unnecessary distortions in the law their operation will be extended 
also to these other applications.?° 

The Commission recommends ™ that the petitioner or pursuer 
in every petition for divorce, nullity, or judicial separation “ and; 
if custody is contested, the respondent or defender also, should 
submit to the court a detailed written statement of proposed 
future arrangements for the care and upbringing of the children. 
There should be provision for investigation and report by a court 
welfare officer’** in such cases as the court may direct, and a 


6 The Denning Committee (Cmd. 7024, para. 81 (iii) ) quoted Rayden on Divorce 
at p. 846 to the effect that: ‘‘ Custody of children is usually, except for 
grave cause, given to the innocent party.'’ For the results see, 6.g., utes 
of Evidence before the Royal Commussion, 8rd Day, May 22, 1952, Paper 
No. 9, memorandum submitted by the National Society for the Prevention of 
Cruelty to Children, para. 780, p. 78. 

Para. 376, p. 106. e Denning Committee went rather further in saying 

(Omd. 7024, para. 33): ‘‘ It should be recognised that parents who have been, 

or are about to be, divorced have no absolute right to determine the future 

of their children. They have disabled themselves from fulfilling their po 
responsibility and have created a new situation in which the interests of the 
children need consideration apart from those of the parents." 

s “To inquire into the law of England and the law of Scotland concerning. 

divorce and other matrimonial causes and into the powers of courts of inferior 

jurisdiction ın matters oe relations between husband and wife, and to 
consider whether any changes should be made in the law or its administration, 
including the law relating to the property rights of husband and wife, both 
during the marriage and after its termination (except by death), having in 
mind the need to promote and maintam ree and happy married life and 
to safeguard the interests and well-being of children . . .*’ (talics supplied). 

Para. 364, p. 108. - 

10 See particularly the Guardianship of Infants Act, 1886, s. 5. The statement, 
twice made in the Report (paras. 363, p. 108 and 407, p. 114) that under the 
Guardianship of Infants Act, 1925, s. 1, ‘‘ in any proceedings before any court 
where the custody or upbri g of a child ıs ın question the court, in deciding 
that question, must regard the welfare of the child as the first and paramount 
consideration,’’ is correct as far as proceedings between the parents are - 
cerned, but ıt 18 not invariably paar in other cases, see, 6.g., Re Carr 
[1931] 1 K.B. 317, and particularly Slesser L.J. at p. 855 (custody of an 
Illegitimate child). The principle was, however, applied in Re Collins [1950] 
Ch. 498 (which concerned a legitimate orphaned child). 

11 Paras. 874, p. 106 and 414, p. 116. 12 Separation in Scotland. 

13 The Commission finds that the Court Welfare Service, inaugurated in London 
in 1950 as a result of the Denning Committee Report, has been a valuable 
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decree nisi should not be made absolute in England nor a decree 
granted in Scotland until the court is satisfied that the arrange- 
ments proposed for the care and upbringing of any children under 
sixteen years of age are the best that can be devised in the 
circumstances.** ‘The court should also be empowered to make 
custody orders where the petition is refused *—in England on 
the application of either party where a maintenance order has 
been made under the Matrimonial Causes Act, 1950, s. 28,!° and 
in Scotland in an action for adherence.’ 


As a further means of bringing home to the parties their con- 
tinuing parental responsibility, it is recommended that divorce 78 
cases in London in which there are children under sixteen years 
of age should be placed on a special list of causes for hearing. 
In England applications for custody should,’* so far as practicable, 
be dealt with immediately after the divorce issue has been tried, 
and where this cannot be done, if possible the judge who tried 
that issue should deal with the children. The effect of this pro- 
cedure would surely be that a certain number of judges in the 
Divorce Division of the High Court, who decide the petitions on 
the special list, would acquire specialised experience in supervising 
arrangements for children whose troubled domestic background is 
being dissolved. In view of the summary nature of the procedure 
in the magistrates’ courts in England, the Commission does not 
consider it desirable to make the granting of relief there dependent 
on the suitability of arrangements made for the children,” and 
unfortunately the Report does not stress, as it might have done, 
the importance of magistrates satisfying themselves that the best 
possible arrangements are being made for the children, whose 
welfare is no less important and no less in jeopardy. 

A recommendation *? that in England the court should have 
power, whenever a question of paternity or custody is in issue, 
to order separate representation of the children, is welcome for 


development, and recommends its extension to Scotland (where the staff 
should be recruited from members of an existing statutory service—para. 416, 
p. 116) and the towns in England and Wales at which matrimonial cases are 
tried (at each of which there should be an officer drawn from the probation 
rather than the children’s service—paras. 369 and 387-891, pp. 105, 109-110). 

14 Paras. 378, p 106 and 414, p. 115. In both countries the court should have 
power 1n exceptional circumstances to grant the decree on an ia bag tre 
the successful party to bring the question of the arrangements for the children 
before the court within a specified time. 

15 Para. 402, p. 118. In Scotland this would apply only on the application of 
either party: para. 417, p. 117. 

16 Para. 408, p. 118. 


17 Para. 418, p. 117. 

firs recommendation is confined to divorce cases in London, see para. 404, 
p. 112; it ıs thought that the arrangement might prove impracticable in the 
rovinces. Both restrictions seem unjustifiable in a matter of such importance. 

19 Para, 382, p. 108. 

20 Para. 409, p. 114; but these arrangements would apply ın the Sheriff Courts 
mw Scotland, see para. 419, p. 117. 

21 Para. 927, p. 248. 
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its own sake and because it could eventually lead to the recognition 
of independent rights in the child. At present the father’s duty 
in private law to maintain his children is a duty owed to his 
wife, enforceable both in the High Court 7* and the magistrates’ 
courts ** on her application; payments are made to her and are ` 
expendable at her discretion.** The recommendation *® that the 
duty of maintenance should lie equally on both parents does not 
meet this difficulty. 

In both countries it is intended that these recommendations 
should extend, in all courts having jurisdiction to make custody 
orders, not only to the legitimate, legitimated or adopted children 
of the two spouses, but also to the illegitimate children of both,?* 
the legitimate, adopted or illegitimate children of either and other 
children (excluding boarded-out children) living in family with 
the spouses and maintained by one or both of them when the 
home broke up.’ The courts should also have not only the power, 
as at present, to make an order in favour of the spouse applying 
for custody of the child, but, if the conditions offered by the parent 


22 The wording of the Matrimonial Causes Act, 1950, s 28, ıs quite clear. 

23 The Summary Jurisdiction (Married Women) Act, 1895, s. 4, as explained 
in Kinnane v. Kinnane [1954] P. 41. 

14 She is not a trustee: Stevens v. Tirard [1980] 2 K.B. 410, a tax decision. 

25 Para. 568, p. 158. 

26 This accords with the welcome decision of the House of Lords in Galloway 
v. Galloway [1956] A.C. 299, reached when the Report was in draft. 

27 Paras. 398, p. 110, 410, p. 114, 417, p. 116 and 419, p. 117. This will bring 
the definitions of a4 jane and a child for the purposes of custody orders 
much nearer to the definitions used in the recent social legislation. By the 
Family Allowances Act, 1945, s. 8, a famiy means: 

(a) @ man and his wife living together, any children being issue of either 

or both of them or being maintained by them, 

(b) a man not living together with his wife, any children being issue 

of his or maintained by him, and 

(c) a woman not living together with her husband, any children being 

issue of hers or maintained by her. 

By s. 21, a child includes (1) the legitimate issue of a deceased spouse by 
an earlier marriage; (2) the illegitimate issue of a deceased spouse by the person 
with whom the child is livmg, unless the marriage was terminated otherwise 
than by the deceased spouse's death; (3) a legitimated child; (4) an adopted 
child within the meaning of the Adoption of Children Act, 1926 (now the 
Adoption Act, 1950). But an eenma child 18 not, for the purposes of 
the Act, treated as being issue of his father. 

By the National Insurance Act, 1946, s. 78, and the National Insurance 
(Industrial Injuries) Act, 1946, s 88 (2), a child is a person who would be 
treated as a child under the Family Allowances Act. By the National 
Insurance Act, 1946, s. 23 (2), where the beneficiany is a man, a child of 
the family of any woman for the time being residing with him is treated as 
a child of his family, if the child: (a) is an illegitimate son or daughter of 
theirs, or (b) was born not less than six months before the day for which 
benefit is claimed and was maimtained by the beneficiary for six months before 
that day. 

By th Income Tex Act, 1952, s. 212, a child for the purpose of 
dependent child’s allowance is a person living with the claimant at any tım 
within the year of assessment who is either undér the age of 16-or, iB 
receiving full-time instruction at an educational establishment. The expression 

- includes a stepchild, an illegitimate child whose parents have married each 
other after his birth, and any other child maintained by the claimant in 
respect of whom no other person receives tax relief. 
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were really bad, should be able to make an order in favour of 
a third person (preferably a relative of the child), or even require 
a local authority to receive the child into its care, after which 
neither parent nor any other person should be able to reclaim 
him without an order of the court.?® The court should also be 
able to place the child under the supervision of a welfare officer 
for such time as it thinks fit, and having once done so, could 
re-open the question of custody at any time on its own motion. 

These recommendations would be sufficiently wide to cover the 

facts "° of such cases as Re A.B. (an infant)*° or Watson v. 

Ntkolaisen,** where the arrangements proposed by the mother of 
an illegitimate child were unsatisfactory. In view of doubts 
expressed, it is recommended that the authority of probation 
officers to make inquiries at the request of magistrates in con- 
nection with custody should be placed beyond dispute by statute.*? 

The Commission also seeks to deal with the recent crop of 
cases in which parents have evaded the law by removing children 
from the jurisdiction of the courts whilst applications concerning 
their custody are pending, and accordingly recommends ** that at 
any time after the institution of matrimonial proceedings in the 

High Court in England or the Court of Session or Sheriff Court 

in Scotland, either spouse, or the guardian of any children for 

whom the court may make custody orders, or any other person 
having or wishing to obtain custody of such a child, should be 
able to apply ew parte for an injunction or interdict prohibiting, 
without an order of the court, the removal of the child from the 
jurisdiction, or from the control of the person in whose charge 
he is.°* A custody order made in the High Court in England, 
or the Court of Session or the Sheriff Court in Scotland, should 
be enforceable without further inquiry in the other country for 

a year after the children were last in the country in which the 

order was made; during this period, application regarding custody 

should be made in the court that granted the original order.” 

The extension of these provisions to orders made in the magistrates’ 

courts in England is not recommended, in view of the possibility 

of overlapping jurisdiction in the courts of the two countries.*° 
The two remaining matters concerning children are likely to 
affect far less children than the above, but they have more 
28 Paras. 895, p. 111, 417, p. 116 and 411, p. 116. 
19 But only if the facts emerged in matrimonial proceedings, see note 10, ante. 
Since both these cases concerned illegitumate children no such proceedings arose. 
30 [1954] 2 Q.B. 885, C.A. 
31 [1955] 2 Q.B. 286, D.C. 
32 Para. 412, p. 116. 

ara. 423, p. 118. 

4 Since there is at present no machinery ın Scotland, as there 1s in England, 
designed to prevent children beimg taken abroad in contravention of an order 
of the court, the Commission recommends that ıt should be introduced there; 

see para. 424, p. 118. 


35 Para. 427, p. 119. 
36 Para. 428, p. 119. 
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fundamental repercussions on the concept of marriage. The 
unanimous recommendation *’ that England should adopt the 
Scottish version of the putative marriage deserves a hearty welcome. 
The effect would be that children born of a void marriage would 
be deemed legitimate if one or both parents were ignorant 
of the impediment to the marriage, and not simply of the law 
_ rendering the marriage void. There can be no doubt that English 

law has been unduly slow in relieving children of punishment for 
their parents’ errors. Not until 1949°* were children of marriages 
voidable for incapacity or wilful refusal to consummate deemed 
_ to be legitimate. In English law the child of any void marriage 
is still automatically illegitimate, although Denning L.J. had a 
doubting dictum in 1958.°° Given a genuine mistake of fact on 
the part of one or both parents, no principle of public policy 
would seem to require the bastardising of the children. 

A startling and controversial majority recommendation,* how- 
ever, is that there should be no change in the law ** that a child 
cannot be legitimated by the subsequent marriage of his parents 
if either parent was married to a third person when the child 
was born.‘? The arguments in the Report against legitimation 
of guch children appear somewhat confused.‘* The present law 
is difficult to justify on the basis of upholding the vested rights 
of the legitimate children, who have infact no rights of succession. 
Even in the event of intestacy they will now generally be deferred 


37 Para. 1186, p 306. 

38 By the Law Reform (Miscellaneous Provisions) Act, 1949, s. 4, re-enacted in 
the Matrimonial Causes Act, 1950, s. 9. The reform in 1949 followed the 
case of Dredge [1947] 1 All E.R. 14, in which a child of sixteen conceived 
before but born during his parents’ marriage became legitimate when the 
marriage was annulled for wilful refusal to consummate. Children of the 
parties to a marriage voidable for unsound mind or venereal disease were 
deemed legitumate by the Matrimonial Causes Act, 1987, s. 7 (2), now the 
Matmmonial Causes Act, 1950, s. 9. i 

39 In Wiseman [1953] P. 79, he said: ‘‘ the child was lemtimste when born, 
and the doctrine of relation back has never been applied so as to render 
unlawful that which was originally lawful.’’ In this case a husband petitioner 
obtained a decree of divorce from his wife, and remarried soon after the 
decree absolute. Long after the time for appeal had passed, and a child 
had been born of the ‘‘ second marriage,’’ the ‘‘ first °” wife obtained leave 
to appeal against the decree, which was set aside. It is difficuli to see how 
the child of the ‘‘ second marriage’’ can have been legitimate when born, 
without the introduction of paris ani of putative marriage. 

40 By a majority of twelve to seven. The majority understandably includes the 
nine members who are aera to the dissolution of a marriage that has 
irretrievably broken down, but they are more surprisingly supported by three 
members who are prepared to accept that principle. 

41 The Legitimacy Act, 1926, s. 1 (2). 

42 Para. 1182, p. 305. 

43 In para. 1179 at p. 804, the majority states: “the basic argument aga 
the proposal ... is that it would result in a serious weakening in respec 
for marrage," but in the next paragraph ıt continues: ‘* Tins... is the 
essence of the objection to the proposal. Legitimacy is the status held by 
a lawful child of the marriage. Any departure from that conception can only 
be made by ignoring the essential moral principle that s man cannot, during 
the subsistence of his marriage, beget lawful children by another woman."’ 
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to the rights of a surviving (subsequent) spouse.‘* Nor does the 
Commission itself consider any possible distinction between cases 
in which there are, and those in which there are not, legitimate 
children of the subsisting marriage. Moreover, if legitimation by 
subsequent marriage were extended to children born in adultery, 
they would not become the legitimated children of the marriage 
subsisting at the time of their birth, but of the later marriage 
between their parents. Since the same practical effects can be 
achieved by adoption as by legitimation, it is also difficult to 
see how the present law strengthens respect for marriage. 

Some of the difficulties of the subject are illustrated by the 
fact that the Commission feels compelled to recommend *! the 
alteration of the apparently more logical Scottish rule, which looks 
to the state of affairs at the time of the child’s conception, so 
that in Scotland as in England the child’s legitimacy or otherwise 
may in future depend on the length of the law’s delays as well as 
the vagaries of biology. 


MAINTENANCE 48 AND ALIMENT 
For a spouse 


In both England and Scotland it is a rule of the common law 
that a man must maintain his wife. In English law, however, 
the husband’s duty was terminated by his wife’s adultery, and 
the courts have recently held *” that her desertion has the same 
effect. In Scottish law, the husband’s liability is not ended by 
his wife’s adultery, but it is if she leaves the home unjustifiably 
and rejects his offer to take her back, or if she has sufficient 
means to support herself, or if the marriage is annulled or dissolved. 

The power of the Scottish courts to order a husband to aliment 
his wife has developed at common law, but in England, although 
the husband’s duty to maintain his wife was laid down in sweeping 
terms, the only method of enforcement known to the common law 
was the wife’s power to pledge her husband’s credit for necessaries, ** 


44 By the Intestates’ Estates Act, 1952, under which the surviving spouse. 
whether or not living with the deceased, or guilty of a matrimonial offence, 
takes the personal chattels and the first £5,000 of any estate. The Matrimonial 
Causes Act, 1960, s. 21 (1) provides that ın case of judicial separation a wife's 
property devolves on her death intestate as if her husband were dead. There 
18 no corresponding provision ın respect of her husband's property, to wluch 
she is therefore entitled to succeed unless excluded by his will Although it 
considers the effect of divorce on a will (para. 1189, p. 306) the Commission 
makes no reference to this extraordinary anomaly. 

45 Pars. 1188, p. 805. 


46 In accordance with the recommendation of the Commission (para. 521, p. 148), 
this term 1s used hereafter to include any money paid by one sponse for 
the maintenance of the other, and the term ‘‘ maintenance order"’ for any 
order which any English court has power to make for such payments. 

47 National Assistance Board v. Wilkinson [1962] 2 Q.B. 648, D.C. 

‘8 This can be considered under three headings: (1) Her mght whilst managing 
hus household to pledge his credit for ordmary household necessities (although 
most of the cases concern clothes) at the standard of living he has chosen 
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which of course depended upon the husband’s having credit to 
pledge, and the willingness of tradesmen to take upon themselves 
the onus of extracting payment from a man whose wife was 
unable to do so. The power to make maintenance orders 
therefore rests in England upon statute, and since the husband’s 
duty is to maintain his family at the standard of living he chooses 
to adopt,** the “‘ wilful neglect to provide reasonable maintenance ”’ 
seems to mean, when the parties are living together, failure while 
possessing the means to do so to provide the bare necessities of 
life. Only if the wife can prove such failure can she, by appli- 
cation to the court, enable the court’s assessment of reasonable 
maintenance (subject to a low upper limit in the magistrates’ 
courts) to be substituted for that of her husband. Several attempts 
have been made by certain women’s organisations to give the 
wife a legal right either to claim a certain proportion of the family 
income for household expenses, or to apply to a court for deter- 
mination of reasonable provision.*® The Commission is probably 
right to reject”! any intervention by the general law, which on 
such matters moves at its peril too far from the prevailing social 
climate, on which enforcement in the majority of cases must 
ultimately depend. The main difficulty arises when the social 
conventions of certain groups fail to relate the ‘f normal ”’ house- 
keeping allowance to the husband’s actual earnings.®°* For similar 
reasons, but with more doubtful justification, the Commission 


to adopt. This nen depends on the relationship of householder and house- 
keeper, and that of husband and wife is neither necessary nor sufficient: see 
Debenham v. Mellon (1880) 6 App.Cas. 24, Gray v. Cathcart (1922) 38 T.L.R. 
562. (2) Her right of last resort when living with him to pledge his credit 
for the bare necessities of life. (8) A simular rmght when living separately 
from him without fault on her side to pledge his credit for necessaries at the 
standard of living he has chosen to adopt: Manby v. Scott (1660) 1 Mod. 
138, particular! e judgment of Hyde J. quoted by Blackburn J. in Bazeley 
v. Forder (1868) L.R. 8 Q.B. 559; Biberfeld v. Behrens [1952] 2 Q.B. 770. ' 
In National Assistance Board v. Parkes [1955] 2 Q.B. 506, the Court of 
Appeal has fortunately disposed of the troublesome distinction which the 
Divisional Court had attempted to make, where the parties separated by 
consent, between the cases where the husband had and those in which he 
a not impliedly undertaken to maintain his wife, see, 6.g., Stringer [1952] 

. 171. 

49 This is the classıc principle, but how far ıt now applies in view of the wording 
of the Matrimonial Causes Act, 1950, s. 28, 18 doubtful. The erosive possı- 
bilities of such decisions as Dunn [1949] P. 98 have also not yet arisen for 
consideration. If:a wife has an equal voice in where the matrimonial home 
is to be, and can refuse for adequate reason to move from one home to 
another, she would seem also to have a considerable voice in the standard 
of living the spouses are to adopt. 

50 See the Women’s Disabilities Bull, 1952, and para. 1044, p. 272 of the Repert. 

51 Para. 1044, supra. AN 


52 There appears to be considerable evidence that amongst groups of industri 
workers a fixed sum is regarded as ‘‘normal'’ for housekeeping expenses, 
irrespective of the husband’s actual earnings. Cf. the views of Sir F. 
Burrows, a former President of the National Union of Railwaymen, pp. 342— 
844, and note 63, post. 
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rejects the suggestion that either party should be entitled to dis- 
closure of the other’s financial position.* 

It says much for the lawyers’ reverence for traditional remedies, 
however inadequate, that whilst the poorer woman (whose right 
to pledge her husband’s credit was obviously useless) was given in 
1878 ** the right to obtain a maintenance order in the magistrates’ 
courts, in the High Court no such order was available until 1949 © 
without the prior institution of some other matrimonial proceeding. 
Now that maintenance orders are available in the High Court, 
however, the law and practice in the superior and inferior courts 
may be profitably compared.** An outstanding difference is that 
in the magistrates’ courts a maintenance order is unenforceable 
while the wife resides with her husband ë and lapses if she con- 
tinues to reside with him for three months after the order was 
made. The order ceases to have effect if cohabitation is resumed.®* 
The unnecessary and impolitic decision in Evans ** established that 
a wife is residing with her husband within the meaning of the 
Acts so long as she lives under the same roof, even if she establishes 
a separate household. The effect is to force the breaking open 
of many marriages that might otherwise be mended, and to compel 
the wife, on behalf not only of herself but of any young children 
there may be, to choose between the protection of maintenance 
offered by the Summary Jurisdiction (Separation and Maintenance) 
Acts and the protection of a roof offered by the Rent Restriction 
Acts (as responsibly interpreted by the Court of Appeal). The 


53 On similar grounds the Commission rejects the suggestion that a wife's 
wilful neglect of her household duties should form s ground on which a 
husband could apply to the magistrates’ court for relief (para. 711, p 191). 
It seems unfortunate that no remedy ıs proposed for gross cases, such as 
Kaslefsky [1951] P. 88, C A., where the wife not only took no part in the 
household duties, but refused to take any care of the child of the marriage. 

54-By the Matrimonial Causes Act, 1878, s. 4, if the husband had been convicted 
of. an aggravated assault upon her. Under the Married Women (Mauin- 
tenance in case of Desertion) Act, 1886, s. 1, she could obtain an order if 
her husband had deserted her and wilfully neglected to maintain her. 

55 By the Law Reform (Miscellaneous Provisions) Act, 1949, s. 5, now the 

atrumonial Causes Act, 1950, s. 28. 

56 It is submitted that the importance of maintenance orders in the magistrates’ 
courts 18 generally underrated in the profession. Although the orders are for 
weekly payments, the total amounts ınvolved may well run into thousands 
of pounds over the total period. The Commission's recommendation (para. 
1151, p. 207) that legal aid should be extended to matrimonial proceedings in 
the magistrates’ courts 1s greatly to be welcomed. 

57 By the Summary Jurisdiction (Separation and Maimtenance) Act, 1925, 8 1 (4), 
amending the Summa Jurisdiction (Married Women) Act, 1895, s 4, 
according to which the husband’s conduct must have caused the wife to live 
separately and apart from him before she could apply for a maintenance 
order. 

58 Tho Summary Jurisdiction (Separation and Maintenance) Act, 1925, s. 2 (3). 
There was no such provision in the Summary Jurisdiction (Marned Women) 
Act, 1895. 

5® [1948] 1 K B. 175, D.C. 
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absurd distinguishing that has followed the Evans decision ®° makes 
the situation more confused but scarcely more reasonable. 


There are no such conditions of non-cohabitation or separate 
residence in the Matrimonial Causes Act, 1950, before maintenance 
orders can be made. Accordingly, the Commission unanimously 
recommends ** that the effect of the Evans decision should be 
undone, if necessary by legislation,*? and a maintenance order 
should be enforceable in the magistrates’ courts where a wife has 
set up a separate household under the same roof as her husband. 
With one dissentient ® it is also recommended * that the order 
should be enforceable even if full cohabitation continues, the 
maintenance being normally payable direct to the wife and not 
to the court collecting officer. No similar recommendation is made 
in regard to Scotland, where the courts will refuse an order for 
aliment if the wife continues to live in the matrimonial home. 


The present gaps and anomalies in the High Court’s powers 
to order payment of maintenance of a spouse are graphically 
demonstrated by a table in the Report,’ and for comparison, 
the effects of the Commission’s own proposals are similarly set 
out.“ The principal recommendations are that the High Court 
should be empowered to make an order for maintenance in favour 
of either wife or husband after a decree of divorce, nullity of 
marriage, judicial separation or restitution of conjugal rights, or 
a finding of wilful neglect to provide reasonable maintenance.** 
Applications should generally be made in the petition, but it should 
be possible for the petitioner to apply for leave to make such 
application after the trial.*® At present the court may order 


60 Thomas [1948] 2 K.B. 204; Hewstt [1952] 2 QB. 627. ‘The effect 18 that 
if the parties are living under separate roofs when the order is made, or 
so live within three months of the order being made, the Evans decision does 
not apply and if they later set up separate households under the same roof 
the order remains enforceable. 

61 Para. 1041, p. 271. 

64 Denning L.J. attacked the decision in Hopes [1949] P. 227, and it may be 
hoped that 1f an opportunity occurs the Court of Appeal will themselves 
dispatch this mischievous authority. 

63 Sir F. Burrows, who also opposes any special mghts for the wife in the 
matrimonial home as ‘‘ an unwarrantable interference with property mghta.”’ 
He opposes liability under a maintenance order during cohabitation because: 
“ The marital relationship ıs likely in many cases to be seriously strained 
if a wife who felt that she was not receiving a sufficient allowance from 
her husband could hold over him the threat that she would apply for a 
maintenance order Capitulation in face of such a threat... 1s likely to 
increase rather than decrease’ marital strife.’’ This sounds like a modern 
version of the older principle of ‘‘ That admirable subjugation of the will of 
one sex to the pleasure of the other, for the mutual benefit of both." 

64 Para. 1040, p. 278. 65 M'Donald (1876) 2 R. 705. 

*6 Para. 512, pp. 140-141. er Para. 520, p. 142. 

66 This phrase ıs here adopted as a short term for ‘' wilful neglect by a husba 
to provide reasonable maintenance for his wife or children, or a wife's ] 
failure to maintain a destitute husband ’’; see para. 520, p. 142. 

69 Para. 509, p 140. ‘This will dispose of difficulties which have arisen in 
Stmmonds [1955] 8 W.L.R. 129, and see Practice Direction [1955] 1°W.L.R. 
520. ” 
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payment of maintenance by a husband to a wife in all these events, 
but may order such payments by a wife only in favour of a 
husband who has obtained a decree for restitution of conjugal 
rights. It is also recommended that orders for secured maintenance 
should be available for the life of the receiving spouse on a decree 
of divorce, nullity, restitution of conjugal rights or wilful neglect 
to provide reasonable maintenance,’ but not on an order for 
judicial separation.”° 

The most sweeping changes recommended are that settlement 
of the property of either spouse and lump sum payments in favour 
of the other may be ordered on a decree of divorce or nullity. 
At present there is no jurisdiction to order lump sum payments 
at all, and settlement of a wife’s property only may be ordered 
at the instance of a husband petitioning for divorce, judicial 
separation or restitution of conjugal rights, but not of nullity.” 
There is no recommendation that lump sums should be settled, 
although this would seem a most necessary precaution if folly and 
hardship are to be reduced. 

The Commission finds in general that the practice in the 
magistrates’ courts as regards maintenance orders is superior to 
that in the High Court. For example, it agrees that it is un- 
desirable nowadays that a woman should receive maintenance if 
she is well able to support herself, and would in fact have had 
to do so if she had been left a widow, and recommends that, if 
it does not already do so,’* the High Court should have regard 
in every case to the wife’s potential earning capacity, if she is 
not working at the time of the application, as well as to her 
capital. While accepting that a wife left with young children 
or incapacitated by age or illness is entitled to look for maintenance 
to her husband, it is considered that wives with no young children, 
or who have worked regularly during the married life together, 
or before the marriage when the separation follows not long after- 
wards, should be expected to make some attempt to support 
themselves after the breakdown of their marriage. All this accords 
with current practice in the magistrates’ courts. In Scotland 
rather different criteria are applied. The courts will take account 


70 Nor is there such æ power now on a decree of judicial separation. 

71 The effect is to remove the court’s power to make an order for settlement of 
the wife's property where the husband obtains a decree of judicial separation 
or restitution of conjugal rights, but to give power to make such orders when 
a decree of nullity is granted. See paras. 616 and 519, pp. 141, 142. 

73 This is a reference to the decision in Le Roy Lewis [1955] P. 1, in which 
Barnard J. said that, although the wife was young and childless, and had 
worked as a shop assistant until her marriage five years previously, there was 
no reason why she, the innocent party, should go back to work ın order to 
reduce the husband's lability to maintam her. The harmful social conse- 
uences of persons being maintained without any occupation but brooding upon 
fheir wrongs were not considered. The Commission suggests no remedy for 
the basic difficulty here, that the only way a court oan express disapproval of 
a person's conduct 1s to make particularly favourable financial provision for the 
other spouse, with results that may not always be happy. 


612 THE MODERN LAW REVIEW VoL. 19 


of the wife’s separate property and her actual earnings, but will 
take her potential earnings into account only if she has previously 
held a paid occupation. No changes in these principles are 
suggested. 


Nevertheless, the Commission reasonably points out that the 
standard of living enjoyed by the wife before marriage, her age 
and the position she has occupied in the community (factors more 
likely to be relevant in the High Court than in the magistrates’ 
courts) must also be taken’ into account, although it emphasises 
that where the marriage has broken down and the husband’s 
income is insufficient to support two establishments, both parties 
may have to endure a reduction in their standard of living. To 
allow a wife time to fit herself for suitable employment, the 
valuable suggestion is made that the High Court should have 
power to express a maintenance order to last, at its discretion, 
for a definite period, although this should not affect its jurisdiction 
to make a fresh order later. 

The removal of a long-standing anomaly is suggested by the 
recommendation that, after the annulment or dissolution of 2 
former marriage, any maintenance order made by the High Court 
or a magistrates’ court should cease to have effect upon the 
remarriage of the receiving spouse.’* Unfortunately the doctrine 
of freedom of contract, strenuously upheld on behalf of the General 
Council of the Bar in this inappropriate context,”* is accepted to 
the extent that the general rule is to be subject to any agreement 
to the contrary made between the spouses. This means that it 
will still be open to the astute or well-advised spouse to bargain, 
to her own profit, for maintenance for life as part of the price 
for ‘‘ giving the other his freedom.” 

Six members of the Commission” also consider it wrong in 
principle that either spouse should be called upon to maintain 
a guilty spouse.’*° The majority of thirteen seems little less compla- 
cent about the infallibility of the courts’ findings, when it declares 
that they can be relied upon to make such an order only if it is 
reasonable in the circumstances, without stressing the importance 
of the court’s exercising a real and wide discretion, and not 
shelving their responsibility by appeals to the decisions of judges 
long dead with regard to different persons in different times and 
circumstances. Even in recommending the elimination of anom- 
alies in the powers of magistrates’ courts to order maintenance 


73 Paras. 496, p. 186 and 1058, p. 275. But any provisions in a magistrates’ 
court order tor custody and maintenance of the children should remain in 
force unless the court otherwise directs. 

74 See also notes 15-21, post. 

75 Including the Chairman, see para. 508, p. 138 

76 In cases of separation, for example, the task of deciding which, if either, of 


the spouses was guilty of desertion may be so invidious as to make the 
apportionment of guilt quite accidental. 
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for wives guilty of matrimonial offences,” no caveat is issued as 
to the care with which such additional powers should be exercised. 

Since the Report was prepared, the Court of Appeal has reversed 
the decision of the Divisional Court in Marczuk7* and held that 
a maintenance order must be discharged in the magistrates’ courts 
even though the husband has condoned his wife’s subsequent 
adultery, although a fresh order may be made. This decision is 
so clearly subversive of morals that even Parliament might be 
expected to find time to correct it. Another anomaly to which 
the Commission makes no reference arises when a maintenance 
‘order in the magistrates’ courts continues to run after a subsequent 
divorce decree; since the woman is no longer married, her former 
husband then has to undertake the absurd task of proving that 
her partner in misconduct is himself married, so that the act 
becomes adultery within the meaning of the statute.”’ 

It is implicit in the above that the Commission considers the 
right of a husband to apply to the courts for provision to be 
made for him by his wife to be too restricted, and recommends *° 
that a husband should have an equal right with a wife to apply 
for a maintenance order in the High Court, which should have 
discretion to decide in what circumstances a wife should be required 
to make provision for him, although he is in no danger of becoming 
destitute.*. Moreover, a husband who is destitute and unable 
to support himself should be able to apply either to the High 
Court or a magistrates’ court for a maintenance order against 
his wife if he can show that she has means more than reasonably 
sufficient for her own support, and has failed to support him. 

If these recommendations are enacted, it will be interesting 
to see how the courts apply them. In settling a wife’s property 
on granting a divorce for her adultery, for example, the High 
Court has adopted the criterion of the benefit the husband might 
have expected to receive from his wife’s property had the marriage 
continued, with the result that a wife who is mean in money 


77 In para. 1054, p. 274, ıt 18 recommended that the maximum amount of 
maintenance that may be ordered by a magistrates’ court should be increased, 
where the husband has obtained a separation order against his wife, to the 
same fi as may be ordered where ıt is the wife who complains against 
her husband. In para. 1005, p. 264, it is recommended that a magistrates’ 
court should be given power, which ıt does not now possess, to order a 
husband to maintain his wife who has been found guilty of persistent cruelty 

' to his children. 

78 [1956] 2 W.L.R. 849, C.A., of Singleton and Romer L.JJ., with Hodson L.J. 
dissenting. The decision reversed that of the Divisional Court at 2 W.L.R 
1, quoted on p. 275 of the Report. ‘ 

79 The Summary Jurisdiction (Married Women) Act, 1895, s. 7. Cf. Abson 
[1952] P. 55, where the order was rescinded because the paramour was 

roved to be married, and Chorlton [1952] P. 169, where the order stood 
EN although the husband proved misconduct he had no evidence as to 
the mantal status of the paramour. 

80 Paras. 499, p. 187 and 615-518, pp. 141-142. 

1 Para. 500, p. 187. 
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matters finds adultery less expensive than her more open-handed 
sister.*? 

A further recommendation is that the High Court should have 
a power similar to that possessed by the Scottish courts, on being- 
satisfied that a husband or wife is missing and cannot be traced, 
to order if it thinks fit ** that provision be made from the income 
of the estate of the missing spouse for the maintenance of the 
remaining spouse or children, and for this purpose to appoint a 
receiver of the estate of the missing spouse. With one dissentient “* 
the Commission recommends that, where the income of the property 
is insufficient to support the remaining spouse and children, the 
court should also be empowered to direct the receiver to award 
sufficient of the capital for the purpose. In cases where one of 
the former spouses dies after an annulment: or dissolution of a 
marriage it is also recommended that the High Court should be 
able to make an order for provision for the survivor from the 
deceased’s estate by way of periodical maintenance until the death 
or remarriage of the receiver, or of a lump sum.** The Commission 
also considered that arrangements should be made for a wife who 
has divorced her husband to be able to claim a pension in right 
of the contributions he had made to the National Insurance Fund 
during the marriage, and an allowance for children living with 
her on the lines of the widowed mother’s allowance. These views 
have been communicated ‘to the National Insurance Advisory 
Committee.*® 

The recommendation of the Gorell Commission ° that the 
court should have power to issue an injunction to restrain the 
husband from defeating ‘his wife’s rights by disposing of his 
property pending her application for maintenance is not supported, 
but instead the Commission recommends ** that either spouse may 
apply within a year of obtaining a maintenance order for an 
order setting aside any disposition of property made by the other 
spouse (or former spouse) within three years of the order being 
made. Such an order is not, however, intended to defeat the 
rights of any bona fide purchaser for value. The reason given 
for preferring this alternative, viz., that neither spouse has a right 
to maintenance, which is in the discretion of the court, seems 
quite inadequate. English law is woefully deficient in methods 
of preventing persons from defeating justified claims upon them by 
dissipating their assets, and it is lamentable that the Commission 


82 See, 6g, Style v. Style d Keiller [1954] P. 209, and (1954) 17 M.L.R. 172. 

83 This would include cases in which the marriage had been dissolved or 
annulled. 

84 Sir F. Burrows. 

85 Para. 624, pp. 148-144. Again there is no recommendation for the settlement 
of lump sums. 

86 Paras. 712-716, pp. 190-191. 

87 Cmd. 6478, para. 441. 

88 Para. 584, p. 146. 
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should have fallen back on a cumbersome, expensive and ineffective 
cure rather than the effective preventive suggested in 1912. 


THe ENFORCEMENT OF MAINTENANCE ORDERS 


The most important unsolved problem in respect of maintenance 
orders is that of enforcement in the magistrates’ courts, since the 
husband has rarely any money or property available for distraint. 
If he fails to pay, he can be sent to prison, but this produces 
no money. The Commission finds ° that the power to attach a 
man’s income is in effect a dead letter, since there are so many 
statutory restrictions on its use.®° That the problem is considerable 
is shown by the substantial number of men imprisoned each year 
for default.°* Many witnesses before the Commission favoured 
attachment of the man’s wages to meet maintenance payments. 
The Report sets out at length °°? the arguments for and against 
such a system and in the end rejects it °° because it would fail 
to deal with the man who will go to prison rather than pay 
the maintenance ordered; such a man would simply give up his 
job if his wages were attached. This seems another example of 
a fairly strong group opinion opposing both attachment of a man’s 
wages and payment of maintenance to wives. A possible method 
of tackling the problem which the Commission did not consider 
is to separate orders for the maintenance of children from those 
for the maintenance of wives. Many of the men who go to prison 
rather than pay maintenance are convinced, however mistakenly, 
that their wives have treated them badly and forfeited their right 
to maintenance. If orders for maintenance of children were made 
separately, and the right placed not in the wife, but in the 
children, much of the opposition might be deflected. 

Similarly, in considering the problem of tracing a missing 
husband, the Commission considered suggestions: that Government 
Departments should be required to make available to an officer 
of the court information in their possession as to the husband’s 


8* Para. 1089, p. 281. 

20 It 1s even doubtful if attachment ıs applicable to maintenance orders. 

91 More exact information on the numbers involved, the grounds on which orders 
are made, and the total number of orders in operation at any particuler time, 
is of course necessary before the problem can be squarely faced, but in 
para. 1158, p. 207, the Commission concludes that the value of such informa- 
tion would not justify the cost of collecting ıt. 

93 Paras. 1100-1105, pp. 283-285. 

93 Para. 1107, p. 285. But in para. 1108 it is recommended, with two dissentients, 
that committal to prison should not cancel arrears of maintenance in respect 
of which the imprisonment was imposed; but that there should be no second 
committal for the same arrears. No change is recommended in the present 
rule that arrears do not accumulate during imprisonment. The Parliamentary 
Under-Secretary for Home Affairs, Lord Mancroft, drew the attention of the 
Magistrates Association on October 18 last to the fact that some four thousand 
persons are sent to prison each year for civil debt, usually default in payments 
under a maintenance order. ‘This is a serious factor in the present over- 
crowding of the prisons and inhibits penal reform, 
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whereabouts, or that, where a summons could not be ‘served, a 
warrant might be issued, since the police might succeed in finding 
him where other means failed. In rejecting both these solutions ** 
the Commission says: ‘‘ Against the right of a wife to main- 
tenance must be balanced the right of the husband to have his 
privacy respected; in our view the latter must prevail.” If the 
contest were between the man’s privacy and the direct claim of 
children for whose existence he is responsible, would the answer 
necessarily be the same? 

Like the Gorell Commission and the Denning Committee before 
it, the Commission finds the enforcement of maintenance orders 
in the magistrates’ courts superior to that in the High Court ™ 
or the county court. It is therefore recommended °? that, unless | 
the High Court otherwise directs (e.g., at the request of both 
parties), maintenance orders made*’ in that court within the 
financial limits that bind the magistrates’ courts should be sent 
as of course for registration in the appropriate magistrates’ court 
and thereafter payments should be collected and the orders enforced 
as if they had originated there. Orders for amounts in excess 
of these limits should be registrable in the magistrates’ courts if 
so directed by the High Court or on the subsequent application 
of either party.°® Orders so registered would be transferable back 
to the High Court on the application of either party or by the 
magistrates’ court. This seems an admirable suggestion, which 
will help to eliminate anomalies in the different courts. 

One such anomaly relates to income tax. Maintenance orders 
in the magistrates’ courts are classed as ‘* small maintenance 
orders °? deductible from the payer’s income before assessment 
to tax, but the same rule applies in respect of orders made in 
the High Court only up to the financial limits applicable before 
December, 1949, to orders in the magistrates’ courts, viz., £2 per 
week for the maintenance of the wife and 10s. for a child. The 
Commission recommends °° that High Court orders should be sub- 
ject to the same rules as regards tax as those made in magistrates’ 
courts. 

Further recommendations are made that when matrimonial 
proceedings are pending in the High Court, a magistrates’ court 
should be empowered to make an interim maintenance order, to 


*4 Para. 1148, p. 296. The Commussion also thought it inexpedient to add to 
the duties of the police at the present time that of making a special search 
for a missing husband in order to enable his wife to start matrimonial 
proceedings. 

95 Notwithstanding the improvements effected in enforcement perenne by the 
Matrimonial Causes (Judgment Summons) Rules, 1952. 

96 Para. 588, p. 168. 

97 Including orders varied by the ‘High Court so as to come within the limits 
binding on the magistrates’ courts, para. 587, p. 159. : 

98 Para. 585, p. 158. 

89 Para. 589, p. 159. 
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operate until the High Court proceedings have terminated,’ and 
that when a wife who has obtained a maintenance order leaves 
the United Kingdom, the husband’s liability to make payments 
under the order should be suspended after she has been absent 
for a month and remain suspended so long as she stays away.’ 

In one respect, however, the procedure in the magistrates’ 
courts is found to be woefully defective, namely, in respect of 
arrangements for the hearing of matrimonial cases. The National 
Association of Probation Officers found that in only 74 out of 256 
courts surveyed was the matrimonial work completely separate 
from the other business of the court, whilst in more than half 
of the others the matrimonial cases were taken at the end of the 
ordinary day’s list, so that women and young children must sit 
about all day at the court among criminals and their associates. 
The General Council of the Bar also criticised the lack of time 
to deal properly with such cases, and the many adjournments 
required. Revelations of this nature might have shaken the Com- 
mission’s complacency that all was for the best in the magistrates’ 
courts * and might have caused them to hesitate before summarily 
dismissing suggestions for family courts, or even for the special 
training or selection or magistrates for such work.‘ It is difficult 
to reconcile their support for the principle (introduced as a result 
of public pressure) that both sexes should be represented on the 
bench of lay magistrates, with their declaration that there is no 
reason why stipendiary magistrates should ‘not continue to sit 
alone. Consideration of the narrow circles from which stipendiary 
magistrates are recruited would clearly have led the Commission 
beyond their terms of reference, but it might have been more 
honest to say so. 

In the event, the Commission restricts itself to recommending * 
that in all courts the work of hearing domestic proceedings should 
be handled by itself and apart from the other work-of the courts, 
on a day or half-day when no other business is taken, or in a 
separate room or different building from the ordinary cases. As 
at present, applications for the discharge of matrimonial orders 
should rank as domestic proceedings,® and the magistrates should 
have power so to treat applications for variation if they see 
fit. 

On the matter of appeals, the Commission rejects,” with three 
dissentients, the proposal that there should be a right of appeal 


1 Para. 1061, p. 275 

2 Para. 1052, p. 278. 

Paras. 904-998, pp. 262-268, but cf. para. 1027, p. 268. Why, since the 
magistrates’ courts are so highly thought of, should the Commussion think 
that if orders could be made in magistrates’ courts on grounds of cruelty, 
instead of persistent cruelty, orders might be obtamed in circumstances in 
which relef was not really justified ? 

4 Para. 997, p. 262. 5 Para. 1079, pp. 279-280. 
6 Paras. 1082-1084, p. 280. T Paras. 1134-1185, p. 292. 
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by way of rehearing on questions of fact to quarter sessions, 
and considers it essential that the present appeal procedure should 
continue, so that the Divorce Division of the High Court can 
exercise a controlling and supervisory role over the matrimonial 
jurisdiction of- magistrates’ courts.* There is also much to be 
said for keeping the Divorce Division in constant touch with the 
trend of cases in the magistrates’ courts,® and the effect of its 
own decisions. That, as now recommended,” a complete record 
of what was said in the magistrates’ court should be available 
to the Divisional Court on appeal, and that the magistrates’ court 
should be notified of the result of an appeal from its decision 
and receive a transcript of the judgment of the Divisional Court 
where desirable, would seem axiomatic. 


Matntenance of children 


There is no suggestion in the Report that the possibility of 
vesting the right to maintenance in the child, as distinct from 
the other parent or guardian, was at any time considered by the 
Commission. Although the courts have fortunately intervened to 
prevent a wife overtly bargaining away her right to apply to the 
court for maintenance of the children,"! there is no way of com- 
pelling her to enforce the duty of maintenance unless the child 
becomes a charge on the public authorities. It is, however, 
recommended that husband and wife should be jointly liable for 
the maintenance of their children, and the courts should have 
power in suitable cases to make orders against the mother as well 
as the father, both in matrimonial proceedings and under the 
Guardianship of Infants Acts, 1886—1951."2 Orders for maintenance 
of children should be possible where the court leaves the children 
with the spouse who already has custody of them, or gives custody 
to one spouse or a third person, or requires a local authority to 
take them into care.’ 


Where there has been a decree of divorce or nullity, it should 
be possible for orders to be made against either spouse for periodical 
or secured maintenance in favour of the children up to the age 
of twenty-one, or for the settlement of property for their benefit. 
Orders for periodical or secured maintenance (up to the age of 
twenty-one) should also be possible if there has been a decree of 
restitution of conjugal rights or a finding of wilful neglect to 


8 Para 1185, p. 202. 

° There 1s perhaps slightly less need of this now that legal aid 18 in operation 
in the High Court. There can be httle doubt that members of the Divorce 
Division have learned a great deal ın recent years of how poorer families 
really live. 

10 Paras. 1136-1188, p. 298. 

11 Hyman [1920] A.C. 601; Bennett [1952] 1 K.B. 249, C.A. 

12 Para. 569, pp. 158-154. 

13 Para. 575, p. 156. 
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maintain, and for periodical maintenance in any other circum- 
stances, including judicial separation. 

It is recommended * that the courts should be empowered to 
make maintenance as well as custody orders not only for the 
children of the marriage, but also for the illegitimate children 
of the two spouses, and the legitimate, adopted or illegitimate 
children of either -of them, and any others except boarded-out 
children who were living in family with the spouses and were 
maintained by one or both of them at the time the home broke 
up. Magistrates should also be able to make an order (either 
under the Summary Jurisdiction (Separation and Maintenance) 
Acts, 1895-1949, or the Guardianship of Infants Acts, 1886-1951) 
for the maintenance of a child of sixteen years or over to enable 
the child to undergo a course of education or training, even 
although no previous order has’ been made. 


Maintenance agreements 


Evidence given to the Commission by the General Council of 
the Bar did not in general favour reform in the law, whether 
already effected or proposed. The Council recommended that 
legislation should be passed to modify the effect of the judgments 
in Bennett * and Tulip,'* so that maintenance agreements should 
be binding between parties who entered into them. The Law 
Society, less tremulous in the face of reforming tendencies, accepted 
the decision in Bennett, but sensibly suggested that an agreement 
entered into before that decision should be valid and enforceable 
if the former husband had since died. The Commission, as a 
compromise, recommends” that as a general rule maintenance 
agreements should be binding and enforceable, but not as regards 
any undertaking by the wife not to apply to the court for main- 
tenance for the children. On the application of either party, 
however, showing that owing to fresh circumstances the financial 
terms have become inequitable, the High Court should be able 
to cancel or vary the whole or part of the agreement, and to 
make an order providing for the maintenance of one party, or of 
the children, by the other.** The magistrates’ courts would be 
able to deal only with the maintenance terms of such agreements 
within the limits for which they are empowered to make main- 
tenance orders.’ Any order so made by either court would be 
enforceable in the same way as a maintenance order made by 
that court on the complaint of either party.?° The effect would 
be that such agreements, often entered into without full disclosure 
of the financial position of the other party, and generally to the 
advantage of the financially stronger party (profiting from better 


14 Para. 575, p. 155. 15 [1952] 1 K.B. 249. 
26 [1951] 2 All H.R. 91. 17 Para. 727, p. 104 
18 Para. 729, p. 194. 18 Para. 780, p. 195 
20 Para. 732, p. 195. 
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legal advice), would be enforceable notwithstanding their inequity, 
unless this was due to change of circumstances.) The attitude 
of the Bar Council does not suggest that the courts are likely 


to adopt a noticeably liberal interpretation of their suggested 
powers. 


The Commission does not discuss, much less attempt to clarify, 
the confused situation which exists as to the effect on a maintenance 
agreement of adultery,’ a judicial separation,?? a divorce“ or 
of the death of the paying party.™ This is one of the darker 


corners of the law on which one might have hoped for a little 
light. 


y 


ALIMENT AND LEGAL RIGHTS IN SCOTLAND 


In turning to Scottish law, the Commission was faced with the 
completely different set of problems arising in a highly logical 
system of law. On divorce, the obligations of marriage are 
regarded as terminated,?* but the innocent spouse is entitled to 
his or her legal rights, unless previously renounced, either under 
any marriage settlement, or against the property of the guilty 
spouse as if the latter were dead.?” After a decree of nullity 


21 In making its recommendation the Commission refers to “fresh circum- 
stances '’ ın general terms, as it does also in setting out the effect of its 
recommendation on the wife, but the effect on the Pusband 18 said to be 
that he will have the mght to apply to the court ‘if warranted by a change 
in his or his wife’s circumstances.’’ True, the husbafd is less likely to be 
affected by general deflationary tendencies than is the wife by an inflationary 
situation, but it seems unnecessary to rule out general circumstances in 
enabling him to apply to the court. 23 Morrall (1881) 6 P.D. 98. 

23 The decision in Gandy (1882) 7 P.D. 168, that a wife may not claim alimony 
ın the courts on a judicial separation because of a covenant not to do 80, 
can probably no longer stand with Tulip [1961] P. 878, C.A., Bennett [1952] 
1 KB. 249, C.A., and N. A. B. v. Parkes [1955] 2 Q.B. 506, C.A. Two 
members of the Lords were prepared to overrule it in Hyman [1929] A.O. 
601, and the Commission has lost the opportunity of finally buryimg a 
decision which reflects little credit on the law. 

24 Divorce does not automatically end a separation agreement: Charlesworth v. 
Holt (1878) L.R. 9 Exch. 88, but the comments of Scrutton L.J. in May 
[1929] 2 K.B. 388, 392 might have merited the Commission's attention. Tn 
Cooper v. Cooper £ Ford [1982] P. 75, a separation deed was held to be a 
marriage settlement variable by the court under the Judicature Act, 1925, 
8. 192, now the Matrimonial Causes Act, 1950, s. 25. This is surely a 
question of substance on which the views of the Commission might have been 
expected, once separation and maintenance agreements were being considered. 

75 In Kirk v. Eustace [1987] A C. 491, a covenant by a husband to make weekly 
payments to his wife during her life was held enforceable against his estate 
after his death, but the Court of Appeal has held that where there 18 no 
express provision, the Data ae 18 that the deed is intended to operate only 
during the life of both parties: Lanstone v. Hayes [1946] K.B. 491; dicta 
to the contrary by Lord Atkin in Kirk v. Eustace were ignored. The Com- 
mission's recommendation (para. 524, pp. 148-144) that the court should have 
power to make a maintenance order against the estate of a deceased spouse 
should solve the anomaly ventilated in Hinde [1958] 1 W.L.R. 175, G.A. 

36 Except where a divorce ıs obtamed on grounds of incurable insanity, when 
the court may order financial provision to be made for the sane spouse. 

27 But a husband who divorces his wife cannot claim the jus relicti to which he 
is entitled on his wife’s death under the Married Women’s Pro rty Act, 1881. 
Since legal rights on divorce do not attract death duties, a ORA spouse 
receives considerably more property than a surviving spouse. 
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no rights or provision of any kind can, logically enough, be claimed 
by either ‘party. The fact that legal rights are applicable to 
property but not to income causes so much hardship that the 
Mackintosh Committee 7* recommended **’the abolition of the system 
in favour of one under which it should be left to the court in 
each case to determine what provision should be made for the 
innocent spouse. This recommendation is supported by the present 
Commission *° with two dissentients.*! With one dissentient °? the 
Commission also recommends ** that the court should have power 
to vary the terms of any marriage settlement, and that such 
orders should be available in respect of the property of a living 
defender or the estate of one who has died since the granting 
of the decree. The court should also be able to reopen trans- 
actions by a husband to defeat his wife’s claims to jus relictae.” 
When a divorce is granted on the grounds of the defender’s 
incurable insanity, the Commission unanimously recommends ** 
that the court should have power to order provision to be made 
for the pursuer and any children. The suggestion ** that the court 
should have the widest discretion to make provision for either party 
after pronouncing a decree of nullity is as desirable as it appears 
Ulogical, but there is no such reasonable suggestion that the 
“ guilty °” party to a divorce might in some circumstances be 
entitled to maintenance or property. 

With a view to reducing delay and expense, the Commission 
recommends ë” that during the continuance of the marriage a wife 
or husband should be able to bring an action for separation and 
aliment or adherence and aliment in the Sheriff Courts by a 
simplified procedure, on the lines of that followed in the Small 
Debt Court,** for aliment not exceeding £5 per week for a spouse 
and £1 10s. for a child; this will in fact be the Scottish equivalent 
of: the complaint in the magistrates’ courts in England, but 
although it is thought desirable that payments under such orders 
should be made to an officer of the court, which should also 
assist in enforcing the order, the Commission suggests that this 


28 ‘The Committee of Inquiry mto the Law of Succession in Scotland, 1961. 

29 Cmd. 8144. 

30 Para. 558, p. 150. 

31 Lord Keith of Avonholm and Mr. Young; but other Scots were among the 
majority. Both dissentients would give the innocent party the choice between 
legal mghts and provision determined by the court, with a right for the 
defender to resist the pursuer’s claim for legal rights on grounds of hardship. 

32 Lord Keith of Avonholm, who does not agree that the court should have 
power to vary the rights vested ın children of the marriage by the marriage 
settlement. 

33 Para. 554, p. 151. 

34 Para. 659, p. 162, and see para. 584, p. 145, note 88, supra. 

35 Para. 555, p. 151. 

36 Para. 557, p. 151. ' = 

37 Para. 976, p. 257. 

38 Except that no decree should be granted without proof (para. 978) and that 
there should be an appeal on questions of law by way of a stated case to 
the Court of Session (para. 974). 
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proposal should be considered in the course of a general review 
of Scottish law. Another very desirable reform proposed ** is that 
a wife who has been deserted or who has been compelled, by 
reason of her husband’s conduct, to leave the matrimonial home 
should be able to apply immediately for aliment to the Sheriff 
Court or the Court of Session; a husband unable to maintain 
himself would have a similar right. 

Few will read the Report as a whole without misgivings. Blind 
reliance on the infallibility of primitive concepts such as “ guilt ” 
and ‘‘innocence,’’ as found by a court on evidence provided by 
the parties; an acceptance of views and figures at their face value, 
without the probing that only prolonged research could provide; 
an obsession with the sanctity of legal titles to property, all are 
here. But some hopeful tendencies emerge: the recognition of 
the claims to consideration of children, irrespective of their origins; 
the importance of stability, rather than mere continuance, of 
marriage; some emphasis on duty as a variant on arguments about 
rights. Rather surprisingly, the result is fairly wide agreement, 
on a rather pedestrian level, of what is a reasonable solution, at 
least for the simpler problems of marriage.*® 


O. M. Stone.* 


39 Para. 561, p. 150. 

40 Since these comments went to press there has been a debate on the Report 
in the House of Lords on October 24, 1956. The Lord Chancellor then said 
that action short of legislation was contemplated ın regard to certain matters 
here discussed. 

* Lecturer ın Law at the London School of Economics, University of London. 
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SEPARATION AGREEMENTS AND 
NATIONAL ASSISTANCE 


In a previous article’ the writer discussed the liability to maintain 
one’s spouse and children now imposed by the National Assistance 
Act, 1948, s. 42, and the enforcement of this liability by the 
National Assistance Board under section 48, both of which sections 
were found to have roots deep in the earlier poor law. The object 
of the present article is to explore the relation of this liability 
for the purposes of national assistance to that general common law 
ability-of a husband to maintain his wife, which she may today 
enforce either by pledging his credit or by the more effective 
statutory remedy of obtaining an order for a regular money pay- 
ment from the justices or the High Court on the ground of wilful 
neglect to maintain her, In particular, it is proposed to examine 
the defences which have protected the husband from having such 
an order made against- him and to consider’ their validity in 
releasing him from his liability under section 42. For in recent 
cases there has been the suggestion that the two liabilities remain 
to some extent distinct and that what may be a defence to the 
one is not necessarily a defence to the other. 

Of these cases the latest are Stropher v. National Assistance 
Board’ and National Assistance Board v. Parkes,? in which the 
important issue was the effect of a consensual separation on the 
husband’s liability under section 42 for his wife’s maintenance. 
They were heard together before the Divisional Court of the 
Queen’s Bench Division, Parkes’ case being subsequently affirmed 
by the Court of Appeal.* Decided since the previous article, these 
cases develop significantly the-earlier decisions on this section in 
National Assistance Board v. Wilkinson‘ and National Assistance 
Board v. Prisk, which were there discussed; Parkes’ case also 
makes a far-reaching extension of the principle in Tulip v. Tulip ° 
concerning the ineffectiveness of separation agreements to oust the 
jurisdiction of the court in matters of maintenance. 

All the four cases on national assistance came before the 
Divisional Court as cases stated from justices, to whom the National 
Assistance Board had applied by complaint for an order against 
the husband under section 48 of the Act of 1948, which, it will 
be remembered, enables‘ the Board to recover a contribution 


1 (1955) 18 M.L.R. pp. 110-119. 
a [1955] 1 Q.B. 486; [1955] 1 All E.R. 
3 [1955] 2-Q.B. 606; [1955] 3 All E.R. 
4 [1952] 2 Q.B. 648; [1952] 2 All E.R 
5 [1054] 1 W.L.R. 443; [1954] 1 All E. 
6 [1961] P. 878; [1961] 9 All E.R. 91. 


628 


700 
ds 

256. 
R. 400. 


624 THE MODERN LAW REVIEW Vou. 19 


towards past or future assistance from the relative made primarily 
liable for the maintenance of the assisted person under section 42. 

In Stropher’s and Parkes’ cases the basic facts were the same: 
a consensual separation; the receipt of national assistance by the 
wife; a complaint brought by the Board against the husband as 
the relative liable under section 42; an appeal by way of case 
stated against the justices’ decision. 

In Stropher’s case the justices found that the separation agree- 
ment contained no express or implied provision for the husband 
to maintain the wife. An application by the wife in 1951 for a 
maintenance order on the ground of desertion and wilful neglect 
to maintain her had been dismissed by the justices. Since June, 
1954, she had been obliged to resort for assistance to the Board, 
on whose application the justices now made an order under 
section 48 for the husband to pay 10s. a week to the Board towards 
the wife’s maintenance. ; 

The Divisional Court (Lord Goddard C.J., Ormerod and Gorm 
JJ.) dismissed the husband’s appeal. The learned Lord Chief 
Justice in his judgment pointed out that the wife had not com- 
mitted any matrimonial offence so as to forfeit her right to be 
maintained by her husband. In Wilkinson’s case the wife was 
in a state of desertion: ‘‘ That case decided no more than that 
a husband is under no liability to support his wife if she has been 
guilty of a matrimonial offence. If she has committed adultery 
or remains in a state of desertion, the husband is not bound to 
support her, and, therefore, the National Assistance Board, if 
they support her, cannot recover from the husband.’’” In the 
present case the husband’s liability to maintain his wife continued 
despite the consensual separation. Cases in the Probate, Divorce 
and Admiralty Division ® put forward by counsel for the husband 
only established that a consensual separation without any agree- 
ment for the maintenance of the wife deprived her of her right 
to seek relief under the Summary Jurisdiction Acts,’ for the 
husband could not be guilty of wilful neglect to maintain his wife 
if they separated on the terms that he would not maintain her." 
Apart from these Acts the wife could not ask the court for a 
sum of money: at common law her only remedy was one of 
self-help—the right to pledge her husband’s credit for necessaries. 
If however the wife had to seek assistance from the National 
Assistance Board, then the husband could be made to contribute 


7 [1955] 1 Q.B. 486 at 496; of. slightly different wording in the All England 
Reports at 706. 

8 Baker v. Baker (1949) 66 (pt. 1) T.L.R. 81; Stringer v. Stringer [1952] P. 
171; [1952] 1 All E.R. 873; and Tulp v. Tulip (above): these cases are 
discussed below. 

9 And equally, although his Lordship does not mention this, under Matrimonial 
Causes Act, 1950, s. 28, replacing Law Reform (Miscellaneous Provisions) 
Act, 1949; Tulp v. Tulp 18 itself a case on this section. 

10 It will be shown later that this statement of the Jaw must now be considered 
doubtful ın view of the observations of the Court of Appeal in Parkes’ case. 
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towards this assistance, for his statutory liability under section 42 
continued so long as there was no matrimonial offence on her 
part. 
The learned Lord Chief Justice disposed of Parkes’ case in the 
same judgment. In that case the separation not only contained 
no provision for maintenance but also embodied a covenant by 
the wife not to claim any financial provision from the husband 
in respect of herself. She later became in need of, and received, 
national assistance. The Board then sought a justices’ order against 
the husband under section 48. The Board appealed against the 
dismissal of its complaint. 

The Divisional Court allowed the appeal. Prisk’s case was 
directly in point, for (as his Lordship asked 1!) what difference 
was there between an agreement to pay an inadequate amount, 
as in Prisk’s case, and an agreement to pay nothing at all? 
Accordingly Parkes’ case was sent back to the justices for them 
to decide what was a proper sum to be paid by the husband 
under section 48 of the Act of 1948. 

The decision of the Divisional Court was upheld by the Court 
of Appeal, where the judgments of Denning, Birkett and Romer 
L.JJ. are of particular importance regarding the effect of a separa- 
tion agreement on the husband’s liability. These judgments, 
however, can best be discussed at a later stage of this article, 
since it is proposed to treat first the position where some matri- 
monial misconduct by the wife is in question, and then to return 
to the problems raised by a consensual separation. 


EFFECT oF WIFE’s MATRIMONIAL MISCONDUCT UPON 
HvUSBAND’sS LIABILITY 


Stropher’s and Parkes’ cases we have already seen that the 

rd Chief Justice in the Divisional Court considered that the 
husband’s liability under section 42 might be terminated by a 
“ matrimonial offence ’’ on the part of the wife. He also added 
some valuable observations upon the expression “all the circum- 
stances ’’ in section 48 (2), by reference to which the justices are 
to assess what is an appropriate amount for the husband to pay. 
His ~Lordship suggests *? that the justices may go beyond a 
consideration of the husband’s means: ‘‘ There may be other cases 
in which the justices come to the conclusion that, if the wife 
were to act more reasonably, the parties might come together, 
and there again, the justices might think that in all the circum- 
stances of the case it would not be right to make the husband 
pay a proportion of his income to his wife because they might 
think that the wife was a good deal more to blame for the state 
of affairs than her husband.”’ 


11 At 408. 
12 At 498. 
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These observations recall the reasoning of the justices in 
Wilkinson’s case,'* although on appeal the Divisional Court was 
able to dispose of that case on another ground. For the justices 
there argued (inter alia) that section 48 (2) did allow them, in 
deciding whether, and for what amount, to make an order, to 
take into consideration as one of the circumstances the matrimonial 
conduct of the wife. This view appears to find approval in his 
Lordship’s remarks just cited. It would therefore follow that, even 
where the statutory liability is not excluded by any “‘ matrimonial 
offence ’’? of the wife, yet there may be circumstances (including 
her matrimonial conduct) which would justify the justices making 
no order under section 48. In other words, in the presence of 
a matrimonial offence the statutory liability is excluded and no 
order is possible; in any other case the justices have a discretion 
whether or not to make an order, in the light of “all the 
circumstances.” 

This at once raises a difficulty. What is meant by a “ matri- 
monial offence °”? His Lordship does not tell us. Certainly it 
is not a term of art, and its meaning in the present context 
can best be illustrated by an examination of the case-law on those 
other statutory provisions which have dealt with the husband’s 
liability to maintain his wife, namely, section 3 of the Vagrancy 
Act, 1824 (now replaced by section 51 of the National Assistance 
Act, 1948), which imposed criminal responsibility for wilful neglect 
to maintain one’s wife and family, section 4 of the Summary 
Jurisdiction (Married Women) Act, 1895, which gave to justices 
jurisdiction to make a maintenance order against a husband on 
the ground of his wilful neglect to provide her with reasonable 
Maintenance, section 28 of the Matrimonial Causes Act, 1950, 
which gives the High Court jurisdiction to order periodical pay- 
ments on the like ground, and section 88 of the Poor Lasy 
Amendment Act, 1868, which expanded a more limited provision 
in section 5 of the Poor Law Amendment Act, 1850, and is the 
statutory ancestor of section 48 of the Act of 1948 as enabling 
guardians of the poor to recover from a husband, not himself 
“ on the parish,” the cost of poor relief given to a married woman. 
For such matrimonial offences on the part of the wife as have 
been successfully pleaded by the husband under these sections 
are likely to be no less a defence to a complaint under section 48 
of the Act of 1948. 

R. v. Flintan, the usual starting-point, was concerned with 
a prosecution of a husband for wilful neglect to maintain his wife 
under section 8 of the Vagrancy Act, 1824. The husband’s defence 
that his wife had committed adultery was successful, Littledale J. 
observing obiter that a wife having rendered ‘herself unworthy 


13 [1952] 2 Q.B. 648 at 651. 
14 (1880) 1 B & Ad. 227. 
15 At 230. 
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of her husband’s protection returned to the same state as if she 
were not married. This case was followed in Culley v. Charman" 
where, under the Act of 1868, the guardians of the poor vainly 
tried to recover from the husband the cost of relief given to an 
adulterous wife. Statutory recognition of adultery as a defence, 
at least where not condoned, conduced, or connived at by the 
husband,” was given by section 6 of the Act of 1895 which stated 
that no orders should be made under that Act on the application 
of a married woman who was proved to have committed adultery. 
A reasonable but mistaken belief in the wife’s adultery is equated 
with adultery for this purpose: in Morris v. Edmonds ** a husband 
was held not guilty under section 8 of the Vagrancy Act, 1824, 
because of his bona fide belief that his wife had committed adultery. 
This decision was followed in the modern case of Chilton v. 
Chilton ° where a justices’ maintenance order against the husband 
on the ground of wilful neglect to maintain his wife was not 
upheld on appeal, since she had deliberately induced in his mind 
a false belief in her adultery, in consequence whereof he had 
ceased to maintain or to cohabit with her: his liability to maintain 
her having ceased when he had reasonable belief that she had 
committed adultery, he could not be guilty of wilful neglect to 
maintain her and the justices had no ground to make the order. 
A later case,*° however, has held that, upon a finding by the 
court that the wife has not committed adultery, the husband’s 
liability is revived with effect from the date of such finding. 
Desertion similarly relieves the husband from liability. A 
modern case is Richardson v. Richardson *! where the wife’s con- 
tinuing desertion deprived the justices of jurisdiction under the 
Act of 1895 to make an order on the husband on the ground of 
his wilful neglect to maintain her. But the husband’s liability 
is only suspended for so long as the state of desertion continues: 
In Jones v. Guardians of Newtown & Llanidloes #* the guardians 
of the poor obtained an order for the husband to contribute 
towards the cost of maintaining his lunatic wife in an asylum 
under section 5 of the Poor Law Amendment Act, 1850, since 
the wife’s animus deserendi was necessarily terminated by her 
lunacy. The desertion may be either actual or constructive: thus, 
in Winnan v. Winnan,® the wife’s conduct in preferring her swarm 
of cats to her husband was held to amount to constructive desertion 
by the Divisional Court of the Probate, Divorce and Admiralty 


16 (1881) 7 Q.B.D. 89. 

17 Bee Marczuk v. Marczuk [1966] 1 All E.R. 657. 

18 (1897) 77 L.T. 56. 

19 [1952] P. 196. So also Hartley v Hartley [1955] 1 All E.R. 626. 

20 West v. West [1954] 2 AIL E.R. 505, a case upon Matrimonial Causes Act, 
1950, s. 23. 

21 (1942) 167 L.T. 260 

23 [1920] 3 K.B. 381. 

23 [1949] P. 174. 
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Division, which considered that the justices had been in error 
in making an order on the husband on the ground of wilful neglect 
to maintain her. i 

If, as these cases establish, adultery and desertion relieve the 
husband of his liability for his wife’s maintenance, then cruelty 
of the wife towards him ought surely to have the same effect; 
no case exists on the point, although it is noteworthy that the 
justices expressly found that there was no cruelty by the wife 
in Stropher’s case. It has been suggested ** that conduct of the 
wife falling short of constructive desertion but giving the husband 
grave and weighty cause for leaving her (and her cruelty might 
be such a cause) has been established as a valid answer to an 
application for a maintenance order from the justices. The cases *° 
cited in support of this contention do not, in the present writer’s 
respectful submission, admit of so wide an interpretation. 

The matrimonial offences so far discussed are essentially ones 
’ which would be grounds for divorce—adultery, desertion and 
cruelty. When we turn to circumstances (to adopt a more neutral 
term) which would found a nullity petition, we are on less ‘sure 
ground. The usual distinction between a void and a voidable 
marriage would seem to be appropriate. In the presence of 
circumstances rendering the marriage void the court could hardly 
hold the husband under a duty to maintain a wife who, eax 
hypothesi, was no wife. In a voidable marriage the test to adopt 
might be that of the blameworthiness of the wife.** Thus, a 
husband would still be liable, criminally and civilly, to maintain 
a wife, despite her inability to consummate the marriage, so long 
as the marriage tie remained; but he would not be so liable where 
there had been wilful refusal to consummate on the wife’s part. 
Sed quaere. 

Even where there is no specific matrimonial offence which would 
negative liability under section 42 of the Act of 1948, the Lord 
Chief Justice in Stropher’s and Parkes’ cases appears to have 
regarded the justices as still having a discretion under the terms 
of section 48 as to whether or not to impose an order on the 
husband. This view, expressed in the passage from his judgment 
previously cited,” finds support in the judgments of the learned 
Lords Justices of Appeal in Parkes’ case. Their reasoning, how- 
ever, is different. To the Lord Chief Justice matrimonial offences 
exclude the husband’s liability under section 42, since this section 
must be read as importing impliedly the old common law defences, 
whereas the matrimonial conduct in general is a matter for con- 
sideration as forming part of ‘‘ all the circumstances ’’ mentioned 


“u Flaine Jones, ‘' Wilful Neglect to Maimtain ” (1958), 108 L.J. 261. 

25 Richardson v. Richardson; Winnan v. Winnan; Chilton v. Chilton. 

26 A test advocated by the learned Lord Chief Justace as e guide for justices 
when deciding whether, and for what amount, to make an order under s. 48 
of the Act of 1948: see [1955] 1 Q.B. 486 at 498 (quoted above at p. 625). 

27 At p. 625, above. 
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in section 48. On the other hand, the Court of Appeal took the 
view that section 42 imposed a lability absolute in its terms, 
but that section 48 then allowed the justices to take into account 
the matrimonial conduct of the wife, including specific offences 
such as adultery, in deciding whether to make an order. Thus, 
Denning L.J. considered ** that the wording of section 48 allowed 
the court to have regard to any circumstances recognised by the 
law as sufficient to relieve a husband of his obligation to maintain 
his wife; ‘‘the decision in National Assistance Board v. Wilkinson 
was perfectly right in that the wife’s guilt is one of the circum- 
stances to which the magistrates must have regard. It is so strong 
a circumstance that it affords an answer in law to the claim.” 
Romer L.J. put the point even more strongly *°: section 42, in 
his view, was absolute in its terms and the statutory liability 
there imposed rested upon a husband irrespective of his wife’s 
desertion or adultery. ‘‘ The clear effect of sections 42 and 48 
is that the guardians [sic] can bring before the justices a married 
man whose marriage is still subsisting, but when he comes before 
the court, the circumstances which are referred to in subsection (2) 
of section 48 are brought into play, and as Denning L.J. has 
pointed out, a highly relevant circumstance—and, it may be, a 
conclusive circumstance—which would prevent the magistrates 
from making an order under section 48, would be the fact estab- 
lished by the husband—if it was established—that his wife had 
committed a matrimonial offence. I think one arrives at the 
conclusion at which the Divisional Court arrived in Wilkinson’s 
case by bringing a husband whose wife has committed a matri- 
monial offence within the category of section 48 and then exempting 
him if such offence be established.” 

It is respectfully submitted that the Court of Appeal adopt 
the happier approach and one conforming with the normal canons 
of statutory interpretation. Instead of having to imply the old 
common law exceptions into section 42, the new statutory liability 
there created can be treated as an absolute one—as indeed on 
its face it appears; but the corresponding statutory remedy for 
its enforcement, namely, the order under section 48 at the com- 
plaint, and in favour, of the National Assistance Board, is a 
discretionary one'under which the justices must have regard to 
all the circumstances, including factors which would have negatived 
the husband’s common law liability. 

Thus, the present state of the law concerning the effect of the 
wife’s matrimonial misconduct upon the husband’s liability for 
her maintenance may be summarised as follows— 

(1) A husband is liable to maintain his wife under the National 

Assistance Act, 1948, unless she is in a state of desertion 
(Wilkinson’s case) or a fortiori has committed adultery 


28 [1955] 2 Q.B. 506 at 515. 
28 At 524. 
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(Culley v. Charman): these offences are a conclusive 
answer to a complaint under section 48.°° 

(2) What other matrimonial offences by the wife will relieve 
the husband of this liability remains to be decided, probably 
by analogy to decisions on wilful neglect to maintain under 
section 4 of the Summary Jurisdiction Act, 1895, section 28 
of the Matrimonial Causes Act, 1950, and section 8 of the 
Vagrancy Act, 1824 (now section 51 of the Act of 1948). 
Besides adultery and actual desertion, constructive deser- 
tion by the wife and conduct by her such as to create 
a reasonable though mistaken belief in her adultery have 
both been held to negative the husband’s lability on 
applications under the Act of 1895 (Winnan v. Winnan; 
Chilton v. Chilton and Hartley v. Hartley). 

(8) Even where there is no specific matrimonial offence, the 
justices still have a discretion whether, and for what 
amount, to make an order on the husband under section 48 
(dicta of Lord Goddard C.J. in Stropher’s and Parkes’ 
cases, and of Denning, Birkett and Romer L.JJ. in the 
Court of Appeal in Parkes’ case). 


EFFECT OF CONSENSUAL SEPARATION UPON HusBAND’s LIABLUITY 


Passing from the involuntary loss of the husband’s protection 
because of a matrimonial offence to its voluntary surrender, we 
reach the separation cases. Here Parkes’ case has revealed an 
interesting divergence of view between the Lord Chief Justice in 
the Divisional Court and Denning L.J. in the Court of Appeal. 
Before Parkes’ case the earlier cases were generally accepted 
85 establishing that, where there was a consensual separation, the 
wife, in order to prove that her husband had been guilty of wilful 
neglect to provide her with reasonable maintenance, must show 
that the husband had accepted the liability, expressly or impliedly, 
and notwithstanding the separation, to continue to maintain her 
(Baker v. Baker*'). Moreover, in Stringer v. Stringer,” proof 
of consensual separation without any agreement by the parties 
regarding maintenance of the wife was held to rebut the common 


30 Sed a effect of connivance, condonation or conduct conducing to the 
adultery By analogy to Summary Jurisdiction Act, 1895, s 6, these should 
prevent the husband from relying upon the adultery to negative his liability:» 
ses Marczuk v. Marczuk [1956] 1 All E.R. 657. These complications apart, 
1s 18 to be noted that a finding of adultery or desertion 18 a conclusive answer 
im law and not merely a circumstance which the justices have a discretion 
to regard or disregard, when asked to make an order under section 48. 
Denning L J. 18 emphatic in approving Wilkinson’s case on this point. 

31 (1949) 66 (Pt. 1) T.L.R. 81; followed ın Chapman v. Chapman (unreported, 
April 4, 1951) and Starkte v. Starkie (No. 2) [1954] 1 W.L R. 98; [1958] 
2 All E.R. 1619, where (at 1522) Lord Merriman P put the point succinctly: 
‘‘'The separation was consensual, and there was no agreement, express or 
implied, to maimtain the wife. In my opinion, therefore, the finding of 
wilful neglect to provide reasonable maintenance for the wife cannot stand.” 

32 [1952] P. 171; [1952] 1 All E.R. 378. 
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law presumption of the husband’s liability to maintain her, and 
to that extent the onus was on the wife to prove this liability 
to be still subsisting or to have been revived. On the other hand, 
provision for the wife in the separation agreement indicated that 
the husband had recognised his continuing liability; if then the 
agreed amount became inadequate for the wife’s needs, the court 
might, despite the provision being faithfully carried out by the 
husband, hear an application from the wife for a maintenance 
order on the ground of wilful neglect to maintain her, either under 
section 4 of the Act of 1895 (Morton v. Morton (No. 1); Dowell 
v. Dowell**) or under section 28 of the Matrimonial Causes Act, 
1950 (Tulip v. Tulip). Nor in such a case did the usual covenant 
by the wife not to make any application to the court for main- 
tenance exclude the inherent jurisdiction of the court (Morton v. 
Morton (No. 1); Dowell v. Dowell). But the existence of the 
agreement was, and (despite Parkes’ case), it is submitted, still 
remains, weighty evidence of the reasonableness of the maintenance 
therein provided, so that the court ought not lightly to be asked 
to upset, or to go behind, the terms of an agreement freely 
entered into between the parties, even though it has power to 
do so: Morton v. Morton (No. 2),** where in the Court of Appeal 
Singleton L.J. uttered this warning: “It is to be remembered 
that the wife, who has obtained a measure of certainty under 
the terms of the agreement, may be in a very much better position 
than she would have been if she had not had the agreement. 
If a time comes when the husband has less means and he finds 
it difficult to pay the amount which he has undertaken to pay, 
he is still bound by the agreement.” *® 

In his judgment in Stropher’s and Parkes’ cases the Lord Chief 
Justice seems to have regarded the liability to maintain his wife 
placed on the husband by section 42 of the Act of 1948 as subject 
to the same defences as were open to the husband in resisting 
the wife’s applications under section 4 of the Act of 1895 and 
section 28 of the Act of 1950, save in this one'important respect: 
whereas the wife is prevented from subsequently applying to the 
court under the latter sections where the consensual separation 
includes no provision as to her maintenance by the husband, the 
absence of such provision is no bar to the National Assistance 
Board obtaining an order in its favour against the husband under 
section 48 of the Act of 1948. The lack of provision for the 
wife’s maintenance indicates that she has abandoned her claims 
in this respect against her husband: it is therefore a bar quoad 
the wife, but not quoad the Board.** “She has made her bargain 


33 [1942] 1 All E.R. 278; [1952] 2 All E.R. 141 

34 [1954] 2 All E.R. 248. 

35 At 254. 

3e Nor, presumably, quoad any child of the marriage: thus, in Starkte v. 
Starkie (No. 2) (above), where there was a consensual separation without any 
agreement as to the maintenance of the wife or the child, the Divisional Court 
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and she cannot take advantage of the provisions of these statutes, 
and her only remedy is to go to the National Assistance Board. 
If the Board, coming to the conclusion that she is destitute, relieve 
her, then, even though the husband could not be made to pay 
under the Summary Jurisdiction Acts, he would have to repay 
the Board under the National Assistance Act.” *’ 

In the Court of Appeal, Denning L.J., while agreeing with the 
Lord Chief Justice’s conclusion that the National Assistance Board 
has a remedy against the husband, takes a different view of the 
wife’s own rights against the husband. In his view three possible 
situations may arise under 4 separation agreement— 


(A) The husband promises to pay his wife a fixed sum which 
is sufficient for her maintenance in her then situation, 
having regard to her own earning capacity. 

(B) The agreement contains no provision for maintenance at 


(C) The husband fixes a deliberately insufficient sum, though 
he could well pay more, his intention being that she should 
resort to national assistance to relieve his own pocket. 


In situation (A), by paying the agreed sum the husband ful- 
fils his obligation to maintain his wife, but only so long as the 
facts remain as they were at the time of the agreement. If new 
circumstances arise under which she needs more and she brings 
these new facts to his notice and he has the means to pay more, 
then he is under a duty to increase the sum, notwithstanding 
the prior agreement. ‘‘If he does not pay her more according 
to her needs in the new situation, he is guilty of wilful neglect 
to maintain her: see Tulip v. Tulip, Dowell v. Dowell, National 
Assistance Board v. Prisk.” > 

-In situation (B), so long as the existing circumstances continue, 
the husband is not under any obligation to pay any maintenañce. 
But if new circumstances arise and these circumstances are brought 
to the husband’s notice and he has the means to pay, then he 
comes under a duty to maintain her, despite the prior agreement 
that he should pay nothing. ‘‘ The principle of Tulip v. Tulip 


upheld the justices’ order in respect of the child for 808. a week (the maximum 
permitted in respect of a child under the Summary Jurisdiction Aots), but 
reduced the amount ın respect of the wife herself from 20s. to a nominal 1s. 
In view of the terms of the separation there had only been wilful neglect 
to maintain the child, not the e. Therefore, applying Kinnane v. Kinnane 
((1958] 2 All E.R. 1144), the justices undoubtedly had jurisdiction to make 
the wife an order which included provision for herself as well as for the child, 
once wilful neglect to maintain the child had been proved; but (in the words 
of the headnote ın Starkie's case) ‘‘ The court ın assessing ın its discretion 
the amount of any order ın favour of the wife would consider her conduct; 
and in the circumstances of the present case, where the wife had failed to 
establish the complaints concerning herself, the proper order would be a 
nominal one, which might be varied later.” See also National Assistance 
Board v. Mitchell [1956] 1 Q.B. 58, discussed below. 

37 [1955] 1 Q.B 486 at 499. 

38 [1955] 2 Q.B. 506 at 516. 
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applies, I think, just as much when there is an agreement to 
pay nothing as when a fixed sum is to be paid; and it overrides 
anything said previously in Baker v. Baker and Chapman v. 
Chapman. But so long as the husband is ignorant of the new 
situation he is under no such duty, and is not guilty of wilful 
neglect to maintain her. That is, I think, the effect of the decision 
in Stringer v. Stringer.’ *° 


In situation (C), even though there may be no new circum- 
stances, nevertheless the husband remains liable to maintain her, 
despite the agreement, for ‘fa husband cannot shift his responsi- 
bility on to the rest of the community in that way.” 4 


These are, as one might expect of his Lordship, very far-reaching 
observations. In effect they introduce into every separation agree- 
ment an implied rebus sic stantibus proviso; indeed, situation (C) 
goes still further: the agreement becomes mere verbiage, at least 
in regard to the maintenance arrangement; and, if this goes, as 
his Lordship himself points out,‘ then the rest of the agreement 
must fall with it, the separation itself will cease to be consensual, 
and the spouses will be at liberty, at worst to seek their respective 
remedies against each other, at best to proceed to a reconciliation. 


Moreover, if his Lordship’s view of Tulip v. Tulip is generally 
accepted (as it was by his brethren in the Court of Appeal), 
Parkes’ case is likely to assist in the further eclipse of the formal 
maintenance or separation agreement.‘? For the practitioner will 
now be all the more reluctant to advise separating spouses to 
enter into such agreements: rather, where she has some ground, 
the wife’s adviser will counsel her to seek an immediate order 
which can later be varied as need arises (and an application for 
periodical payments under section 28 of the Act of 1950, be it 
noted, is not subject to the limits in amount set by the Summary 
Jurisdiction Acts), while the husband’s adviser must warn his 
client that, whatever arrangement is made for maintenance, it 
is liable to be upset by the court, either immediately, if the 
maintenance is not commensurate with the wife’s present needs 
(i.e. situation (C) above), or in the future, if the present amount 
should later prove inadequate (t.e., situation (B) above)—and in 
an era of inflation this is more than a likelihood. Furthermore, 
the husband must be warned that he will be held to the amount 
which he agrees to pay, even though his own financial position 
deteriorates or that of his wife improves. But a maintenance 
provision in a separation agreement will still presumably be of 


39 At 517. 

40 Ibid. 

41 Ibid 

42 See note of O. M. Stone, (1956) 19 M L.R. p. 92. The separation agreement 
1s particularly dangerous for a spouse who may later wish to seek divorce on 
the ground of desertion: see generally L. J. Blom-Cooper, ‘' Separation 
Agreements and Grounds for Divorce,’’ p. 688, below. 
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strong evidential value as to the reasonableness of that provision, 
as Singleton L.J. pointed out in Morton v. Morton (No. 2).“ 

It can, of course, be argued that the observations of his 
Lordship are merely obiter dicta. The ratio decidendi of Parkes’ . 
case might be stated limitatively, thus: the National Assistance 
Board may proceed against the husband under section 48 irrespec- 
tive of whether the wife is barred from her statutory remedy under 
the Summary Jurisdiction Acts by the terms of the consensual 
separation. It was on this restricted ratto that the Lord Chief 
Justice decided the case ‘*; and, admittedly, the judgments of 
Birkett and Romer L.JJ. in the Court of Appeal show that their 
minds were more directed to the possible rights of the National 
Assistance Board than to those of the wife herself,“ although 
both expressed their full approval of Lord Justice Denning’s 
judgment. 

The conflict between the Lord Chief Justice and Denning L.J. 
centres on the interpretation of Tulip v. Tulip. In the view of 
the Lord Chief Justice, Mrs. Parkes ‘* has made her bargain and 
she cannot take advantage of the provisions of these statutes.’’ 4° 
For her Tultp’s case is of no avail, since this delicate flower only 
raises its head in situation (A) and not in the circumstances of 
situation (B) in which she now finds herself. But in the sunshine 
of Lord Justice Denning’s approval, Tulip v. Tulip is forced to 
bloom even in the very different climate of situation (B); indeed, 
it even survives the hothouse’ of situation (C). 

A perusal of the earlier case-law and of Tultp’s case itself lends 
support to the interpretation adopted by the Lord Chief Justice. 
So far as the wife is concerned (as distinct from the National 
Assistance Board), the cases draw a distinction between situation 
(A), where the husband has recognised his continuing liability for 
maintenance and proceeded to quantify it at an agreed figure, 
and situation (B), where both spouses tacitly acknowledge this 
lability to be at an end. In the former situation, as happened 
in Tulip’s case,*’ the court is prepared to revise the agreed figure 
in the light of changed circumstances; in the latter, to make any 


43 In the passage cited above at p. 681. 

44 Stropher v. National Assistance Board, which the Lord Chief Justice disposed 
of in lke manner ın the same judgment, still stands as a decision based 
on this restricted ratto. 

45 Thus, per Birkett L.J. (at 528); ‘‘ It would be most unjust, where the facts 
were that the wife was in need and somebody must maintain her and the 
National Assistance Board had stepped in because she was ın need, if a 
husband could say: ‘ You cannot touch me because I had a private bargain 
that I should never be touched.’ Where public money 18 expended in that 
way it would be quite wrong to say that a private bargaim should overrule 
the right and power contamed in the statute which provides that public 
money ın appropriate circumstances should be recovered.” 

46 [1955] 1 Q B. 486 at 499 (more fully cited above at pp. 631-632). 

47 Following Morton v. Morton (No. 1) and followed ın Dowell v. Dowell; see - 
also Price v. Price [1951] P. 418 at 419 (per Denning L.J.). 
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maintenance order against the husband would be to stultify com- 
pletely the private bargain, and this, until Parkes’ case, the court 
declined to do.** Only in Stringer v. Stringer is there a strong 
suggestion that notice of changed circumstances might revive the 
husband’s common law liability towards his wife which had been 
suspended by the consensual separation without any provision for 
her maintenance. 

Situation (C)—the fixing of the maintenance ab initio at a 
nominal and inadequate figure—does not seem to have been dis- 
cussed before in the cases, but on like reasoning the private bargain 
should prevent any intervention by the court, at least so long 
as circumstances remain as they were when the bargain was 
struck. If however circumstances change, since some liability is 
recognised, the court may revise the original figure.** But in this 
situation it seems that Denning L.J. would now allow the wife 
(then, a fortiori, the National Assistance Board) to obtain an 
order against the husband, even without any new circumstances 

Yet, whatever the previous authorities, it is submitted, with 
respect, that Lord Justice Denning’s bolder interpretation of Tulip’s 


' case is correct in principle and logically and practically desirable. 


In principle, although the courts should not lightly interfere with 
the parties’ bargain, in matrimonial matters they have quite 
properly refused to be mesmerised by appeals to the sanctity of 
contract. Hyman v. Hyman,” though in a different context, was 
a strong expression of this refusal. Tulip v. Tulip carried it still 
further. Parkes’ case is a logical development from that case. 
For, if, as in Tulip v. Tulip, Morton v. Morton (No. 1), Dowell v. 
Dowell, a stipulated but now inadequate amount can be varied 
by the court, why should not the court equally intervene where 
there is no provision at all or one which was inadequate from 
the outset? The bargain of the parties should be no more sacro- 
sanct in the one case than in the other. 

Moreover, the view of Denning L.J., in which his brethren 


48 Thus, Johnston v. Sumner (1868) 8 H. & N 261 at 270 (per Pollock C.B.), 
where the principle was propounded that, once cohabitation had ceased, the 
wife could not pledge her husband’s credit unless she could show a continuing 
authority to do so; Eastland v Burchell (1878) 8 Q.B.D. 482, where ıt was 
held that a wife had no ımplied authority to pledge the husband's credit after 
a separation on terms conteining no provision that he was to continue to 
maintain her; modern applications of this principle to her statutory remedy 
ander the Summary Jurisdiction Acts are Baker v. Baker, Chapman v~. 
Chapman, Stringer v. Stringer, Sta:kte v. Starkie: these cases are discussed 
above at pp. 630-681. 

t9 Counsel for the husband in Parkes’ case conceded that, once the husband has 
accepted an express or umplied liability to maimtaim the wife after a con- 
sensual separation, the quantum in the deed or eement does not bind the 
wife or the Board ([1955] 1 Q.B. 486 at 498); ‘‘In Tultp's case the husband 
accepted the liability but attempted to cut down the quantum.” ([1955] 2 
Q.B. 506 at 612.) 

50 [1928] A.C. 601 
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Birkett and Romer L.JJ. concurred, prevents an anomalous dis- 
tinction from arising between the new liability of the husband 
under section 42 of the Act of 1948, which the National Assistance 
Board can enforce under section 48, and his older common law 
liability, which the wife can enforce by pledging his credit or 
(more effectively) by obtaining a money order under the Summary 
Jurisdiction Acts or the Matrimonial Causes Act, 1950. The 
Divisional Court in Parkes’ case, as in Stropher’s case, was pre- 
pared to set aside the parties’ bargain in favour of the Board, 
but not in favour of the wife: the husband’s liability under section — 
42 could be enforced by the Board even when his common law 
liability could not be enforced by the wife. Now, however, the 
enlarged view of the principle in Tulip v. Tulip will allow the 
wife herself to seek her statutory remedy for wilful neglect to 
maintain her, whenever the Board can proceed against the husband 
under section 48. | 

As the Board’s stated policy is to encourage the wife to pursue 
her own remedy, whenever possible, it is practically desirable that 
the wife’s remedy should be co-extensive with that of the Board. 
The Court of Appeal has helped to make it so in Parkes’ case. 
That instances may still arise, however, where the Board may 
have a remedy when the person primarily concerned has none, is 
illustrated by the Divisional Court’s decision in National Assistance 
Board v. Mitchell.” The court held that section 44 (2) of the 
Act of 1948 permitted the Board to make application for an 
affiliation order against the putative father at any time within 
three years after the Board had last given national assistance in 
respect of his illegitimate child, and that this was still the case, 
even though the child’s mother was herself barred from applying 
for an affiliation order under section 8 of the Bastardy Laws 
Amendment Act, 1872, because more than. twelve months had 
elapsed from the date of the child’s birth and the putative father 
had not during that period made any payments towards its main- 
tenance. As the learned Lord Chief Justice pointed out, “‘ It has 
been held both by this court and the Court of Appeal in Nattonal 
Assistance Board v. Parkes that the right which is given to the 
Board under this Act to make these applications is a right which 
is independent of the mother’s right. It is a right of their own.” ** 

In conclusion, it is to be hoped that the wider view of the 
force of Parkes’ case will prevail. The law in this sphere is 
already complicated. This complexity is due to the liability to 
maintain a wife having passed through three stages. The old 
common law liability with its common law remedy of self-help 
by the wife pledging the husband’s credit was reinforced in 1895 
by the more effective statutory remedy of a court order for a 
money payment as maintenance. The Act of 1948, building on 
51 [1958] 1 Q.B 53. 

At 56. 
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the old poor law, has added a new statutory liability to maintain 
both wife and children and conferred on a third party, the National 
Assistance Board, the right to enforce this liability by a money 
order in its favour. Wherever possible the wife’s remedy to obtain 
an order should be co-extensive with the Board’s remedy under 
section 48. Lord Justice Denning’s view of Tulip: v. Tulip helps 
to integrate these remedies, while that of the Lord Chief Justice 
would tend to keep them apart." The judgments in the Court 
of Appeal in Parkes’ case are therefore to be welcomed as sweeping 
away an anomalous distinction which the Divisional Court had | 
been content to accept. 

L. Neve Brown.* 


53 The absence of complete integration has been shown to result in a serious 
overlap of benefit where a husband defaults on a maintenance order: the wife 
may obtain national assistance and then later recover the arrears of mam- 
tenance from the husband (see Weeks, ‘' Maintenance Orders and National 
Assistance "’ (1952) 116 J.P.J. 101). 

* M.A., LU.B.(cantab): Dr. en Droit (Lyon); Lecturer in Comparative Law in 
the University of Birmingham. 
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SEPARATION AGREEMENTS AND 
GROUNDS FOR DIVORCE 


I—DESERTION AND THE SEPARATION AGREEMENT 


THE result produced by the existence of a separation agreement 
made between spouses, which has the effect of defeating a petition 
for divorce—even undefended—brought on the grounds of deser- 
tion,* is neatly illustrated by a decision of Gavan Duffy J. in 
Eva v. Eva?’ in the Supreme Court of Victoria. 

In that case it was found as a fact that the husband had 
left the wife without her consent and with the intention of putting 
an end to the matrimonial relationship. The day before he left, 
however, the husband had executed an agreement with the wife 
whereby the husband had made financial provisions for the wife, 
Clause 2 of the deed including the following stipulation: — 


‘ The husband and the wife shall not molest or annoy or in 
any way interfere with each other in respect of anything 
whatever nor shall either of them at any time during the con- 
tinuance of the agreement require or by any means endeavour 
to compel the other to cohabit with him or her.”’ 


The presence of this clause prevailed upon Gavan Duffy J. to 
reserve judgment in which he reluctantly rejected the petition. 

It is a well-established principle of English law that a separation 
deed: executed by a husband and wife containing the usual clause 
that the spouses agree thereafter to live separate and apart is 
consensual in nature and prevents desertion running’ so long as 
the deed remains effective.* The rule will not apply if the deed 


1 Halsbury’s Laws of England, 8rd ed. (1955) Vol. 12, pp. 251-258; Rayden 
on Divorce, 6th ed., p. 144; Latey on Dworce, 14th ed., pp. 119 et seq.; 
Phillips’ Practice of see Divorce Dtorston, 4th ed., pp. 23 et seq.; iversioy 
on Domestic Relations, 6th ed., pp. 279-280; Tolstoy on Divorce, 8rd ed., 
pp. 47-60; Warmington’s Divorce Law, 2nd ed., p. 48; Hamawi, Family 
Law, p. 254; Joske, ‘‘ Desertion Despite Deed of Separation,’’ (1948) 22 
Australian Law Journal 88; Ithel Davies, ‘‘ Separation Agreements and 
Divorce,’ (1956) 106 Law Journal 247, Royal Commission on Marriage and 
Divorce, Report 1951-1955, Cmd. 9678. Para. 157, p. 50; see Kahn-Frennd, 
‘ Divorce Law Reform?” p. 573, ante. The obtaming of a ghet (a Jewish 
Bul of Divorcement) which 18 not recognised as validly dissolving the marriage, 
operates as an agreement by one spouse that the other should hve separate 
and apart and hence bars desertion running, Joseph v. Joseph [1958] 1 
W.L.R. 1182. 
[1964] A.L.R. 190; [1964] V.L.R. 105; noted briefly in (1954) 28 Australan 
Law Journal 382. 
Scottish law gives rise to no such difficulties. An agreement to separate (which 
is unenforceable and revocable at pleasure) ıs no defence to a petition for 
divorce by reason of desertion: A.B. v. C.D. (1858) 16 D. 111; Mitchell v. 
Mitchell 0E) 1931 S.L.T. 484. 
If the deed has been repudiated or put an end to by both parties and one 
of them has manifested an intention to abandon the other desertion revives, 
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has never been acted upon and the parties have continued to 
cohabit after its execution,’ nor where the consent usually the 
wife’s, has been obtained by fraud or coercion. Apart from these 
minor exceptions the rule is absolute. There have, however, been 
attempts to contend that the deed to which the parties had put 
their signatures, whilst on the face of it an out-and-out separation 
agreement, was not consensual in nature.” In the recent decision 
of the Court of Appeal in Crabtree v. Crabtree,’ it was unnecessary, 
in view of the court’s finding, to discuss extrinsic matters pertaining 
to the deed. ‘The decision in Eva v. Eva is, therefore, of par- 
ticular interest to those common law countries where desertion 
for a statutory period preceding the petition is a ground for 
divorce. 

Gavan Duffy J. in Eva v. Eva considered a similar, though 
by no means identical, clause in an agreement executed by the 
parties in an undefended petition which came before Pilcher J. 
in Smith v. Smith.’ Crabtree’s case, however, was not cited to 
the court in Eva, mainly no doubt because that case did little 
more than construe particularly unusual words. The parties in 
Crabtree, who were married in 1944, entered into an agreement 
in 1948 at a time when the husband was clearly in desertion. The 
material words in the clause in the agreement recited :— 


“ The husband and wife having for some time past lived 
separate and apart ... the husband agrees with the wife 
that he will during the joint lives of himself and his wife, 
if they shall so long live separate and apart from each other, 


Payis oa 
The Court of Appeal (Denning and Hodson L.JJ.) held that the 


Pardy v. Pardy [1939] P. 258. See generally Joske, op. ctt., where the English 
and Australian cases are fully discussed. The author's encomium for the 
edecision in Pardy v. Pardy (supra) is well sustained. 

5 Cock v. Cock (1864) 8 Sw. & Tr. 614; Nott v. Nott oo LR. 1 P. & D. 
251; Parkinson v. Parkinson (1869) LR. 2 P. & D. 

6 Crabb v. Crabb (1868) L.R. 1 P. & D. 601; Dagg v. Dagg (1882) 7 P.D. 17; 
Piper v. Piper [1902] P. 198; Adamson v.* Adamson (1907) 28 T.L.R. 434: 
Terry v. Terry (1915) 82 TLR. m Holroyd v. Holroyd (1920) 36 T.L. R 
419; Matthews v. Matthews [19382] P. 108. Incapabılıty of ascertainin 
deception as to, the contents of the deed is needed to set aside the feed, 
Gillman v. Gillman (1946) 90 8.J. 105; cf. L. v. L. [1988] V.L.R. 38. 

7 Walsh v. Walsh (1920) 122 L.T. 468; Long of Wrazall (Lord) v. Long of 

Wrazall (Lady) [1940] 4 All E.R. 2890; Smith v. Smith [1945] 2 AN $. R. 

452; Smith v. Smith (1948) 76 C.L.R 525; White v. White [1950] a .3.R. 

186; Hillis v. Elhs [1950] Q.W.N. 44; Crabtree v. Crabtree [1958] 1 W.L.R. 

708; O'Keefe v. O'Keefe [1958] Q.W.N. 21; Eva v. Eva [1954] A.L.R 190. 

[19539] 1 W.L.R. 708; [1958] 2 All E.R. 56; briefly noted ın 16 M.L.R. 

(1958) 514. The objection to the recital of the words ' ‘mutually agreed to 

separate ’’ by Ithel Davies, op. cıt., overlooks this decision. 

[1945] 2 All H.R. 462; reported also in minor reports the best of which 

ig (1045) 61 T L.R. 668 sub nom. Smith C. A. v. Smith E. W. Strangely 

the case is not to be found in the recent edition of Halsbury's Laws of 
land, loc. ctt., supra, note 1. Although a petition 1s undefended the court 

a enna to look at the deed as a possible bar to relief; see Hodson J. 

(as he then was) in Watson v. Watson [1938] P. 258 at pp. 260-261 

dis shing Tress v Tress (1887) 12 P.D. 128; see also Walsh v. Walsh 

[1925] 2 D.L.R. 704 (Can.). 


o 


640 THE MODERN LAW REVIEW Vou. 19 


agreement only recited the fact that the parties were separated. 
It did not bind the parties to continue to-live separate and apart 
but merely defined the duration of the payments of maintenance; 
hence it did not prevent desertion from running. Both judgments, 
however, as did that of Gavan Duffy J. in Eva v. Eva, and Pilcher 
J. in Smith v. Smith, quoted the classic judgment of Greene M.R. 
in Long of Wraxall (Lord) v. Long of Wrazall (Lady) to this 
effect: ‘“‘ It appeared from the evidence of the appellant that the 
real purpose of the separation deed was, in the minds of both 
parties, to regulate the financial position and to make provision 
with regard to the child. If the deed had been confined to these 
matters, no difficulty would have arisen.’ 1° 

Gavan Duffy J. found it necessary in Eva v. Eva to construe 
separately the two limbs of the clause in the agreement, i.e., the 
non-molestation clause and the non-cohabitation clause. In this, 
he derived much assistance from Pilcher J.’s decision in Smith v. 
Smith.’ In that case, a wife’s undefended petition, the parties 
were married in 1981; the husband left the matrimonial home 
in 1941 and until 1942 paid the wife an allowance. In January, 
1942, the husband, through his solicitors, attempted to induce 
the wife to sign a separation agreement in the usual form containing 
a clause whereby the husband and wife agreed to live separate 
and apart. The wife was unwilling to sign the agreement but 
eventually the draft agreement was signed after the exclusion of 
that part relating to the agreement to live separate and apart. 
The agreement in its final form recited that it was the desire of 
the husband to live separate and apart, the remainder of the 
deed being concerned with the amount of the maintenance to be 
paid. It is apparent, although it can only be inferentially gleaned 
from the judgment, that the recitation of the desire to continae 
to live separate and apart was unilateral on the part of the 
husband. It will be necessary hereafter to consider the effect of 
these circumstances. Clause 7 of the agreement, however, presented 
further difficulty. The clause read: — 


“ Neither the husband nor the wife shall molest, annoy or 
interfere with the other or any member of their respective 
families or any of their respective friends and neither shall 
the husband nor the wife institute any proceedings for a 
restitution of conjugal rights.” 


10 [1940] 4 All E.R. 280 at p. 288. Whilst it is posatble to establish that the 
deed is confined to matters of maintenance, ıt 18 apparently urelevant that 
either spouse thought it was only a maintenance agreement if ın fact ıt was 
a separation agreement, Hamilton v Hamilton [1987] 9.A.8.R. 168; Shurven 
v. Shurven [1948] S.A.8.R. 52 where the mistake as to the nature of the deed 
was brought about by the solicitor advising at the time that there would be no 
bar to a future divorce; see notes 20 and 80, infra. 

u [1945] 2 All E.R. 452 followed by Mack J. in Ells v. Ells [1950] Q.W.N. 
44 
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(a) Non-MOLESTATION CLAUSE 


In the absence of any evidence to the contrary, the presence of 
a non-molestation clause would appear to be conclusive against 
the agreement being anything but a consensual agreement io live 
separate and apart. Pilcher J. in Smith v. Smith, however, found 
it possible on the evidence by the wife to conclude that the 
non-molestation clause was in no way inconsistent with the wife’s 
expressed wish that her husband should return or to afford the 
husband any excuse for continuing to refuse to return. The 
evidence in that case was that the wife had expressed the desire 
for the husband to return and, moreover, the agreement was only 
signed after considerable unwillingness on her part. The unilateral 
desire on the part of the husband to live separate and apart 
appeared conclusive in favour of the wife’s contention that she 
was not a party to any such consensual separation. In the absence 
of such evidence, however, the effect of a non-molestation clause 
seems insuperable.?* 

In Eva v. Eva, the extrinsic evidence adduced on behalf of 
the wife was of a wholly different character. The nature of the 
evidence was purely negative (in Smith the husband’s unilateral 
desire for separation expressed in the deed was cogent and positive 
evidence in favour of the wife) in that Gavan Duffy J. found that 
the wife did not agree to the termination of the matrimonial 
relationship. On this point he was able to rely on Smith v. Smith ™ 
decided by the High Court of Australia where the majority 1t had 
reversed a decision of Gavan Duffy, J. himself. In that case the 
evidence was much simpler, and it was stated that if the wife 
and not the husband had left the matrimonial home, the husband 
would, owing to his conduct, nevertheless have been held to be 
the deserting spouse. Dixon J. (as he then was),!® delivering the 
majority judgment, held that the ‘‘ non-molestation ” clause, which 
was contained in the agreement executed before the husband left 
the matrimonial home, only tended to secure to the wife immunity 
from the possible persistent and violent attentions of the husband 
and “‘ not for the purpose of terminating with her consent a matri- 
monial relationship.” Latham C.J.,‘° delivering the dissenting 
judgment, could not see his way to any other interpretation than 
that this was a separation agreement. 

These decisions give rise to two questions. The first is 
whether and to what extent is extrinsic evidence admissible 


12 See Scott L.J. ın Tickler v. Tickler [1948] 1 All E.R. 67 at p. 59 where 
extrinsic evidence was adduced conce a non-molestation clause in a 
compromise agreement endorsed on counsel's brief on æ settlement of pro- 
ceedings ın the King’s Bench Division; this agreement was held not to be 
& bar to desertion. 

13 (1948) 76 C.L.R. 525. 

14 Dixon, Starke and Willams JJ., Latham C J. and McTiernan J. dissenting. 

15 At p. 628. 

16 At p. 527. 
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to vary the terms of the deed.’” The only reference to the 
question as to the admissibility of evidence appears in Long of 
Wraaall (Lord) v. Long of Wramwall (Lady).’* Rather confusingly, 
the editorial note '® states: “‘In the present case it is held that 
full proof of the necessary state of mind [sic] cannot rebut an 
agreement under seal to live separate and apart... .’’ From 
the judgment of Greene M.R. it appears that any evidence con- 
cerning the deed is admissible but the court will disregard the 
petitioner’s misapprehension as to its effect.*° This would not 
preclude evidence as to the surrounding circumstances pertaining 
to the nature of the agreement to separate and indeed in the 
English Smith v. Smith and the Australian cases evidence was so 
admitted. It is true that in all these cases the respondent did 
not appear?’ and it may be that in the future the courts will 
have specifically to adjudicate upon this point. 

A second matter appears highly pertinent although none of 
the decisions has expressly considered the matter. In both the 
Australian cases the execution of the deed preceded the moment 
when desertion commenced to run; whereas in the three English 
decisions the deeds so executed followed varying periods of 
desertion. In the former class of case desertion never takes place; 
in the latter desertion ceases to run. It is, however, not on this 
point that the main interest lies. The position of the parties at 
the two points of ‘time vary and the nature of the evidence . 
required to rebut a presumption of consensual separation will 
differ. Thus it was possible, in view of the husband’s treatment 
of his wife, for Dixon J. in the Australian Smith v. Smith to say 
that the evidence showed that the wife agreed to a non-molestation 
clause purely in order to protect herself. There is much force in 
this argument; but if the position is such that the wife requires 
protection, should not her correct procedure be to petition fôr 
divorce or judicial separation on the grounds of cruelty? >? A 
separation agreement in terms similar to clause 7 of the agreement 
in Smith v. Smith before Pilcher J. will not be a bar to the 
proceedings on the grounds of cruelty °? even if the act or acts 


17 Phipson on Evidence (9th ed., 1952) gives no euthority dealing with this 
type of agreement but ıt would appear that it would come within the exception 
as being admissible as disclosing the true nature of the transaction. 

18 [1940] 4 All E.R. 280. 

19 At p. 281. 

20 At p. 284; see particularly on this pomt, Shurven v. Shurven [1943] 5.A.8.R. 

52 and notes 10 supra and 30 infra. 

Neither did he ın Crabtree v. Crabtree [1958] 1 W.L.R. 708, although he 

was represented on the appeal only, 16 appears, on the issue as to the costs 

of the appeal (p. 709). There did not, however, appear to be any evidence 
required ın connection with the terms of the clause in that case. 

Presumably, as the court found that she had required protection, acts of violence 

were proved to have been committed; aled with the factum of desertion 

this would be sufficient to establish cruelty as a und for divorce. 

23 Keeble v. Keeble [1956] 1 W.L.R. 94; [1956] 1 All E.R. 100. In this case 
the common form of separation agreement concluded by stating that the 
parties should not institute proceedings for restitution of conjugal rights ‘‘ or 


en 


2 


Nov. 1956 SEPARATION AGREEMENTS AND DIVORCE 648 


complained of occurred during the period of the separation under 
the agreement.** But it may have been thought necessary to 
insert such a non-cohabitation clause because of the present state 
of the law relating to cruelty under which there may be acts 
of violence which yet fall short of legal cruelty sufficient for a 
decree of divorce. 

The non-molestation clause is irrelevant in this connection; it 
is respectfully submitted that the view of the dissenting judges 
in the Australian Smith v. Smith, undesirable as the result may 
be, is to be preferred. 

Where the deed post-dates the termination of the marital 
relationship, the view expressed by Dixon J. appears even less 
tenable. The possibility of molestation can never be as real a 
fear as where the husband is still living under the matrimonial 
roof. Pilcher J.’s decision, therefore, can only be supported on 
the particular facts of that case whilst Gavan Duffy J.’s recent 
pronouncement in Eva v. Eva was contrary to his earlier view 
in Smith v. Smith in which he was reversed; he did appear, 
however, only too willing to jettison his original view on this 
aspect of the case in favour of the majority decision in the High 
Court of Australia on the not unnatural ground that the adoption 
of such a view produced a more just result. 


(b) Non-CowaBiraTION CLAUSE 


Considering the second limb of the clause with regard to the 
agreement not to “‘ require or by any means endeavour to compel 
the other to cohabit with him or her,” Gavan Duffy J. in Eva 
v. Eva” again considered the similar wording in the case before 
Pilcher J., the wording in that instance being an agreement not 


to “‘institute any proceedings for a restitution of conjugal rights.” 

* otherwise.” Mr. Commissioner Latey Q.C., held that the words ‘‘ or other- 
wise '’ were to be interpreted ejusdem generis and therefore limited to pro- 
ceedings in which one spouse sought the court’s aid in enforcing cohabitation 
This reading of the clause was reinforced by a subsequent clause specifically 
contemplating the ee of divorce proceedings. 

34 Brit v. Britt [1955] 1 W.L.R. 1272; [1955] 8 All E.R. 769 where the 
Court of Appeal disapproved of a passage ın Rayden, op. cit., p. 523 based 
on a dictum of Lord Merrivale P. ın Stmcock v. Stmcock Goga] P. 94 at 
p. 96 to the effect that acts of cruelty after cohabitation has ceased may 
be taken into account only if they are within the ambit of the marital 
relationship. In allowing the appeal from a commissioner who ener the 
sega cited, the court noted also a case, Kunski v. Kunski £ Josephs (1907) 
23 T.L.R. 615 before Bucknill J. who granted a decree of judicial separation 
on the grounds of cruelty, the acts of cruelty having been committed during 
the currency of a separation agreement. It did not matter whether the 
cruelty took place while they were living together or while they were living 
apart. The court had simply to inquire whether the husband had treated his 
wife with cruelty. In Britt, Hodson L.J. (at p. 1275) explained the dictum on 
the basis that Lord Merrivale was dealing specifically with a case of persistent 
cruelty in the Summary Jurisdiction Acts, 1895-1945, and Morris L.J. (at 
p. 1275) noted that the passage ın Rayden appeared under the rubric of ‘‘ Per- 
sistent Cruelty ’’ ın the part dealing with the Summary Junsdiction Acts. 
Denning L.J. was silent as to an explanation of the dictum. 

25 [1954] A.L.R. 190 at p. 191. 
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Had the words ‘by any means ” been confined to legal means, 
Gavan Duffy J. would have gladly adopted the view put for- 
ward by Pilcher J. that this was no bar to a decree on the 
grounds of desertion. It was apparent, however, that the means 
of enforcing cohabitation were not confined to legal proceedings 
as it would be possible to effect such a reunion by way of family 
or financial pressure or by way of public opinion. There was, 
moreover, no escape from the conclusion that the wife had impliedly 
consented to the separation by the use of the word ‘“‘ require ”’ 
and, as Gavan Duffy J. noted,” it was easier to find consent to 
separate here than in Smith v. Smith before Pilcher J. With 
respect, there appears to be no gainsaying this view. Had the 
clause been concerned with the contracting away of the spouse’s 
right to a suit for the restitution of conjugal rights Gavan Duffy 
J. would have accepted Pilcher J.’s finding. | 
Pilcher J., curiously enough, regarded this clause as a severer 
obstacle than the non-molestation clause. To ally this contracting 
away of a right with the agreement to separate overlooks the 
duty of a deserted spouse. It is no part of the deserted spouse’s 
duty to embark upon proceedings for restitution of conjugal rights 
in order to indicate a willingness to receive the deserting spouse 
back or demonstrate in a negative way that he or she is not 
consenting to the desertion. The deserted spouse, at the effluxion 
of the statutory period of desertion, is entitled to commence pro- 
ceedings for a divorce without the intermediary step of a suit for 
the restitution of conjugal rights. Pilcher J. arrived at the 
conclusion that this limb of the clause in the agreement was no 
bar to desertion running. He adopted the dictum of Sir James 
Hannen P. in Marshall v. Marshall *’ that suits for restitution of 
conjugal rights, far from being in truth and in fact what theoreti- 
cally they purport to be, are proceedings not for the purpose of 
insisting on the fulfilment of the obligations of married persons to 
live together, but are instituted for no ‘‘ other purpose than to 
enforce a money demand.” The use to which this dictum was put 
can only be regarded as ingenuous because the proceedings have, 
since 1879, changed in character. Maintenance can now be obtained 
by far simpler methods.7* Moreover, the petitioner must now 
prove his or her sincere desire for a real restitution of conjugal 
rights and the willingness to render them to the respondent.” 


26 At p. 192. 
a7 (1879) 5 P.D. 19 af p. 28. The ulterior motive of restitution proceedings 
cannot prevent the ting of a decree as is exemplified in the law in 


New Zealand. See footnote 29 and 40th day, Minutes of Evidence, p. 965. 
Q. 93872-9378 (Finlay J.). 

28 Under the Summary Jurisdiction Acts, 1895-1949 up to £5 and under section 
28 of the Matrimonial Causes Act, 1950 (introduced in the legislation of 
1949) ın unlimited amounts on application to the High Court. 

29 Williams v. Williams [1921] P. Tgr, Mann v. Mann [1922] P. 288; Palmer 
v. Palmer [1928] P. 180; Lacsy v. Lacey (1981) 47 T.L R. 577; Macleod v. 
Macleod [1955] 1 D.L.R. 374 (Can.). 

The decree of restitution of conjugal rights has had a turbulent history 
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Regardless of this criticism of Pilcher J.’s judgment, such a clause 
in an agreement is still, in the absence of evidence to the contrary, 
a danger to the petitioner. The fact, moreover, that restitution 
proceedings are not the only means of enforcing the right to co- 
habitation and that therefore the agreement not to institute such 
proceedings is not necessarily evidence of a consensual agreement 
to separate, is manifest from the Australian decision in Eva v. Eva. 
Enough has been said to indicate that desertion proceedings are 
fraught with pitfalls whenever a separation agreement appears on 
the scene. i 


(e) CONCLUSIONS 


In all the cases where the petition was refused, there was an 
overwhelming sympathy for the unsuccessful petitioner. The 
difficulties seem to occur in the relationship between the client 
and his/her legal advisers. Hither the client does not fully 
appreciate the nature of the agreement entered into, or the question 
of further and future rights in divorce proceedings is passed over 
unexplained. The result in many cases is disastrous, for, as 
Greene M.R. pointed out in the Long case,” “The appellant, 
moreover, understood the advice given to him by his legal advisers 
as meaning that the execution of the deed in the form which it 
actually took would not prevent him from obtaining a dissolution 
should he at any time desire to do so. In this belief he executed 
the deed, and, as we have already said, the result is one of 
great hardship.”’ 

Little in the way of help from the courts can be achieved to 
alleviate this genuine hardship. The key to the avoidance of these 
results lies in the hands of those advising at the time of executing 
the deed. What the courts can do is to scrutinise any such deed 
which is executed contemporaneously with the spouse abandoning 
the matrimonial home by admitting any evidence touching upon 


in the divorce laws of New Zealand. The failure to obtain a decree created 
the right of a petitioner forthwith to petition for divorce. This rule, estab- 
lished in 1898, removed ın 1907, restored in 1920, was again revised by s. 8 
of the Divorce and Matrimonial Causes Amendment Act, 1953, whereby the 
failure to obey the decree must continue for three years or more before a 
petition ap ucca Ply be presented. See Minutes of Evidence, 40th day 
before the Royal Commission given by Mr. Justice Finlay. At para. 9872, 
p. 965 the learned judge expressed the view that the nite wes calamitous. 
(The rule was revised after the hearing before the Commission.) Mr. 
Justice Finlay cites, loc. cat., a comment in a case at the turn of the centu 
when Edwards J. said to counsel ‘‘ All right, now go on with the farce.” 
See also paragraph 8 of Memorandum submitted by W. E. Leicester, 39th 
day, Minutes of Evidence, Royal Commission 

30 [1940] 4 All E.R. 280 at pp. 288-284. See Shurven v. Shurven [1943] 
S.A.S.R. 52 where incorrect advice was given by a solicitor which proved 
fatal to a subsequent petition; see notes 10 and 20 supra. The decision in 
Clark v. Clark (No. 2) [1989] P. 257 provides a further example of the harsh 
results produced; similarly, O'Keefe v. O'Keefe [1958] Q.W.N. 21; Gtllman 
v. Gillman (1946) 90 8.5. 105; cf. Gibson v. Gibson (1956) The Times, 
July 18, where Denning L.J. pointedly noted that there the maintenance 
agreement contained no separation clause. 
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the circumstances prior to its execution and evidence of the matri- 
monial situation at its execution; in the case of post-abandonment 
agreements, similarly to regard them with suspicion. Only in clear 
cases should these agreements, which are generally executed with 
the prime intention of making financial provision for the wife and 
children,*? be construed simply as agreements to live separate and 
apart and thus prevent desertion running. 

Much more could be done by way of legislation in this type 
of case by a substantial reduction in the requisite period of deser- 
tion.” A one-year period for desertion would exclude the majority 
of post-abandonment agreements and substantially reduce the 
number of agreements made contemporaneously with the spouse 
leaving the matrimonial home. In the latter case a one-year 
waiting period would preclude in a large number of cases the need 
of a wife to obtain maintenance by agreement, such need producing 
the most fruitful source for the separation agreement.** 


31 The recent developments in the courts relating to the inability of spouses 
to oust the jurisdiction of the courts with regard to maintenance and the 
independent right of the National Assistance Board under section 48 of the 
National Assistance Act, 1948, to recoup from the husband contributions paid 
to the wife may have weakened the desire for spouses to regulate their 
financial obligations by way of the separation agreement. See L. Neville 
Brown, ‘‘ Separation Agreements and National Assistance,” p 623, ante. 
It has been suggested that now that the element of immutability has dıs- 
appeared the present popularity of the separation agreement will diminish, 
18 M.L.R. (1955) 92, and p. 628, ante. There 1s some suggestion that 
the increase ın amounts to realistic levels under the Summary Jurisdiction 
Acts, 1805-1949, and a fortior 8. 28 of the M.C.A., 1950, has diminished 
the usefulness of the separation agreement, for which there 1s some support, 
Gtbson v. Gibson (1956) The Times, July 18. 

While the prevalence of the separation agreement may be on the wane, 
spouses who are separating will more often than not wish to regulate their 
financial positions by way of agreement without invoking the aid of the courts 
or contracting with one eye on future resort to the courts. A deed no doubt 
facilitates the computation of tax. ° 

It must also be remembered that the attempted ouster of jurisdiction 18 
severable from the remainder of the agreement and that payments of main- 
tenance under an agreement can be enforced, Goodinson v. Goodtnson [1954] 
2Q.B. 118. 

For the interaction of a separation ement and the court’s powers under 
s. 23 of the Matrimonial Causes Act, 1950, see L. Neville Brown, op. ct. 

32 There are of course instances where the separation agreement is specifically 
brought into existence for the purpose of allowing one spouse to leave the 
matrimonial home thereby terminating what the departing spouse may have 
considered an intolerable situation; such a situation may or may not give 
rise to grounds for divorce based on cruelty, Keeble v. Keeble [1956] 1 
W.L.R. 94 at pp. 95 and 97. Clearly though, no petition on the grounds 
of desertion by either spouse could be entertained ın such a case. 

33 A two-year period is recommended in the Australian draft for a Uniform 
Divorce Law, 29 Australian Law Journal 66. 

The only concession to the present rule recommended by all the members 
of the Royal Commission, paragraph 168, p. 50, is that a separation agreement 
entered into before October 1, 1937, the date upon which desertion under 
the 1037 Act became a ground for divorce, shall not operate to bar a petitioner 
successfully obtaining a decree on the grounds of the respondent’s desertion. 

Fourteen members out of the nineteen recommended a ground of divorce 
constituted by two periods of desertion which together amount to at least 
three years within a period of three years and one month immediately before 
the presentation of the petition, paragraphs 149-150, pp. 46-47. 
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Whilst stating compendiously the rule as to the effect of 
separation agreements upon petitions for divorce on the grounds 
of desertion, the Royal Commission’s Report ** curiously goes on 
to say °°: “We have had no evidence of any general dissatisfaction 
with the existing law in England, .. .” at the same time recog- 
nising that ** *‘ terms making financial provision for the wife [and 
children] are usually included in a separation agreement.” A 
realisation of the existing position might have led the Commission 
to examine more closely consensual and de facto separations as 
new grounds for divorce. In turn a greater regard might have 
been paid to the New Zealand legislation which was only fleetingly 
adverted to*’ despite the detailed evidence supplied to the Com- 
mission ** and which it is now proposed to examine. 


JI—DE FACTO AND CONSENSUAL SEPARATION IN 
New ZEALAND Divorce Law 


New Zealand law °’ had as long ago as 1920 ° introduced con- 
sensual or judicial *' separation as a ground for divorce, but not 


34 Para. 157, p. 60. 

35 Para. 721, p. 192. 

36 Para. 722, p. 192. 

37 Para. 69 (xxvi) and (xxvn), p. 19 and para. 70 (vı) and (vui), pp. 26-27. 

38 Minutes of Evidence, 39th day, Apml 22, 1953, W. E. Leicester, Esq., 

pp. 952-963 and 40th day, July 14, 1958, Mr. Justice Finlay, pp. 968-968. 
39 Sim's Divorce Law and Practtce mm New Zealand, 6th ed., 1954. 
40 §. 4 of the Divorce and Matrimonial Causes Amendment Act, 1920, now, subject 
to minor verbal adjustments, section 10 (1) of the Divorce and Matrimonial 
Causes Act, 1928, provides for divorce on the grounds— 
‘‘ That the petitioner and the respondent are parties to an agreement for 
separation, whether made by deed or other writing or verbally, and that 
such agreement 1s ın full force and has been in full force for not less 
than three years; ” 

See Sim, op. ctt., pp. 4649. 

e Following the decisions in Lodder v. Lodder [1921] N.2.U.R 876 and 
Mason v. Mason [1921] N.Z.U.R. 955 the legislature intervened where the 
petitioner's wrongful conduct caused the separation and by an amending Act 
of 1921-1922 added a proviso which appears as section 18 of the principal 
(1928) Act and ıs equally applicable to the de facto separation divorce. The 
section provides— 

‘In every case where the ground on which relief is sought is one of those 
specified ın paragraphs (b), (i), (j) and (jj)... and the petitioner has 
proved his or her case, the court shall have a discretion as to whether 
or not æ decree shall be made; but if upon the hearing of the petition 
. . . the respondent opposes the making of the decree, and if 18 proved 
to the satisfaction of the court that the separation was due to the wrongful 
act or conduct of the petitioner, the court shall dismiss the ee 
See Hargreaves v. Hargreaves [1921] N.Z.L.R. 864; Dobbs v. Dobbs [1921] 
N.Z.L.R. 662; Holloway v. Holloway [1921] N Z.L R. 920; Donnelly v. 
Donnelly [1922] N Z.L.R. 625; Schlager v. Schlager [1924] N.Z.L R. 1011; 
Bodertck v. Boderick [1926] NZL R. 159; Andrews v. Andrewa [1922] 
N.Z.L.R. 758; Reid v. Reid [19238] N.Z.L.R. 218; Keast v. Keast [1934] 
N.Z.L.R. 316; Davis v. Davis [1950] N.Z.L.R. 115; Crewes v. Crewes 
[1954] N.Z L.R. 1116; Adams v. Adams [1955] N.Z.L R. 1245; Marrtoti v. 
Marnott [1956] N.Z.U.R. 125. See Sim, op. ctt., PP. 74-78. 
In South Australia by section 3 of the Matrimonis] Causes Act Amendment 
Act, 1988, amending section 6 of the principal Act, Matrimonial Causes Act, 


41 This ground was also added in 1920; see now section 10 (f) of the 1928 Act. 
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until 19584? did de facto separation become a ground. Whilst 
the period of such latter separation is of considerably longer 
duration—seven years as opposed to three years—its all-embracing 
character in including consensual and non-consensual separations 
gives it added significance in addition to its parallel to be found in 
the provisions of the English Matrimonial Causes Bill of 1950 
which sought to provide grounds for divorce on the basis of seven 
years de facto or judicial separation.“® 

The two prime requirements of a petition for divorce on the 
grounds of a de facto separation are (a) the existence of non- 
cohabitation which must be more than mere physical separation “ 
and (b) that there is no likelihood of reconciliation which in turn 


1929-1986 an order of judicial separation or an order granting relief from 
cohabitation which exists for a period of five years is a ground for divorce. 
See Joske, Laws of Marriage’ and Divorce tn Australia, p. 266. The latest 
decision of the courts on this section 1s Robtliard v. Robstlhard [1955] 
8.A.3.R. 88 

42 By section 7 (1) of the Divorce and Matrimonial Causes Act, 1953, which 
was inserted into the Act of 1928 as section 10 (3) divorce is allowable on 
the ground— 

‘‘ That the petitioner and the respondent are living apart and are unlikely 
to be reconciled, and have been living apart for not less than seven 
See Sim, op. ctt., pp. 50-61 
43 Clanse 1 of the Bull provides that— 
‘“ (1) A petition for divorce may be presented to the court either by the 
husband or the wife on the ground that— 
(a) the parties have lived separately for a period of not less than 
seven years immediately preceding the petition; and 
(b) there 18 no reasonable prospect that cohabitation will be resumed.” 

The Bill received @ second reading by a majority of 131 votes to 60 (H.C. 

Debs., March 9, 1951, Vol. 485, cols. 999 et seq.), but was withdrawn on 

Committee stage on the Government's ee to appoint a Royal Com- 

mission (Official Report, Standing Committee B, 1950-19651, col. 881). 

A aumilar provision appears in the law of Western Australia. By section a5 

(j) of the Matrimonial Causes and Personal Status Code (W.A.), 1948, it is 

a ground for divorce where there has been a separation of the spouses for 

a continuous period of five years immediately preceding the petztion and 

where there 18 no likelihood of cohabitation being resumed. See Ayling v. 

Ayling (1949) 51 W.A.L.R. 61; Bell v. Bell (1958) 55 W.A.L.R. 87; the 

court in the former case in testing whether cohabitation had been resumed 

relied on the Enghsh cases of Hopes v. Hopes [1949] P. 227 and Smith v 

Smith [1940] P. 49; see generally on this provision, Pearlow v. Pearlow 

(1958) 90 C.L.R. 70 and Joske, op. ctt., pp. 91-92 The provision was noted 

by F. B. Adams J. in McRostse v. McRostte [1955] N.Z.L.R. 681 at p. 635. 
An unusual provision occurs in section 15 (f) of the Code whereby an 

habitual failure to maintain by virtue of the terms of an order or agreement 

under which parties have been separated for three years 18 also a ground for 

divorces. See Martin v. Martın (1951) 52 W.A.L.R. 58; Smith v. Smith (1961) 

52 W.A.L.R. 71; Harding v. Harding (1951) 52 W.A.L.R. 84. Similarly, see 

section 6 (j) of the South Australan Matrimonial Causes Act, 1920-1986 as 

amended in 1988; see note 34 supra. 

44 On *“' separation, see Ansley v Ansley [1981] N Z.L.R. 1010. Cessation 
of intercourse only ıs not ‘' separation,’’ Paterson v. Paterson [1928] N.Z.L.R 
401; Buhck v. Buhck [1947] N.Z.L.R. 709; Daniels v. Dantels [1949] 
N Z.L.R. 70. For the interpretation of separation ın section 10 (JJ) see 
Wilson v. Wilson [1955] N.Z.L.R 175; McRostte v. McRosise [1955] N.Z 
L.R. 681; Adams v. Adams [1955] N.Z.L.R. 1245; Kelman v. Kelman [1956] 
N.Z.L R. 74. 


a“? 
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appears to connote the antithesis of ‘“‘ living apart.” $ The fact 
that the petitioner is in desertion does not prevent the granting 
of a decree. As F. B. Adams J. said in McRostte v. McRostie **: 
“ The petitioner succeeds by proving desertion on her [or his] 
part. This, however, is not anomalous but characteristic of this 
new ground for divorce, the purpose of which is, I think, that 
even guilty spouses may get relief where their marriages have 
ceased to be real unions. Unless it be so understood, section 10 
(jj) seems almost, if not quite, supererogatory.”’ 

In the case of the undefended petition the court must still 
exercise its discretion in accordance with the first limb of section 
18.“° Where, however, the petition is defended, thereby invoking 
the second limb of section 18, a general plea by the respondent 
to have the petition dismissed together with a finding of desertion 
on the part of the petitioner is sufficient to infer a ‘‘ wrongful act 
or conduct ”’ and thus prevent the granting of a decree.*’ Despite 
the hardship that may thus be produced *® the answer seems to 
lie in the possibility that the ‘‘ deserting ’’ spouse although prima 
facie appearing to have committed a matrimonial offence ** may 
be able to establish a separation by agreement and so enable the 
provisions of section 10 (i) to be invoked. 

By section 10 (i) the agreement °° for separation or separation 


45 McRostie v. McRostie [1955] N.Z.L.R. 681; Adams v. Adams [1955] N.Z.L R. 
1245 at p. 1249. 

“ Reconciliation '’ has been considered ın some English cases 1n connection 
with the extent of forgiveness so as to establish condonation of a matrimonial 
offence. In Roe v. Boe (1956) The Times, July 19, Collingwood J. ın the 
Divisional Court and Denning L.J. in Mackrell v. Mackrell [1948] 2 All 
E.R. 858 at p. 861 followed a passage from Keats v. Keats and Montezuma 
(1848) 1 Sw. & Tr. 834 to the effect that ‘‘ the forgiveness which ıs to take 
away a husband’s (or wife's) mght to a divorce must not fall short of a 

e reconciliation. Reconciliation in turn would seem to import the element of 
mutuality.’’ 


46 [1955] N.Z L.R. 681 followed ın Marriott v. Marnott [1956] N.Z.L.R. 125 
at 127 per Hutchinson J. Furthermore, it 1s not necessary that the petitioner 
as deserter should communicate intention to the respondent 


47 Freeman v. Freeman [1955] N.Z.L.R. 924 per Shorland J.: Wadsworth v. 
Wadsworth [1955] N.Z.L.R. 998 per Turner J. In neither of these cases 
was McRostie cited. 


48 Turner J. ın Wadsworth v. Wadsworth [1955] N.Z.L.R. 998 at p. 994 said: 
“ This 18 an unfortunate result for the petitioner but to take any other 
course would be to hold that a man may desert his wife and after waiting 
seven years may successfully maintain an application for divorce, even 
ın the face of opposition. 8 I do not conceive to be the law.” See 
‘“ Divorce: Seven Years’ Separation,’’ (1956) 81 N.Z.L.J. 321. 


49 The view that ‘‘ wrongful act or conduct’’ was to be interpreted narrowly 
as meaning a matrimonial offence—a view held by Salmond J. ın Lodder v. 
Lodder [1928] G.U.R. 122—was rejected by the Court of Appeal in Schlage: 
v. Schlager [1924] N.Z.U.R. 1011. 


50 Where one party 18 an infant and the agreement is not for the benefit of 
the infant the agreement is invalid, Hole v. Hole [1048] N.Z.L.R. 42; Bell 
v. Bell [1953] N.Z.L.R. 805; in McGurn v. McGurn [1956] N.Z.L.R. 106, 
Tarner J. thought that in divorce proceedings there could be no question of 
benefit to an infant and rejected (p. 110) Fair J.’a analogy of the marriage con- 
tract with the contract of necessaries made ın Hole v Hole. See, ‘‘ Divorce: 
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order 54 which has been in full force and effect for at least three’ 


years °* may be made not only by deed or other writing but also 
verbally, although the burden of proof in such cases appears to 
be a heavy one." The question as to whether an implied or 
inferred agreement falls within the section was expressly left open 
by the court in Ducker v. Ducker.** 

The general policy of the two sections as affected by section 18 
has been considered judicially in: two notable instances. In Lodder 
v. Lodder,” Salmond J. said: 


' “ In general it is not in the interests of the public that a man 
and woman should remain bound together as husband and wife 
in law when for a lengthy period they have ceased to be such 
in fact. In the case of such a separation the essential purposes 
of marriage have been frustrated, and its further continuance 
is in general not merely useless but mischievous.” ** 


Infant Parties ın Divorce founded on Separation Agreements,” (1956) N.Z. 
L.J. 841. 

The agreement 18 ın such cases voidable and not void ab tmsito, Nicholson 
v. Nicholson [1952] N.Z.L.R. 58; Blar v. Blair [1952] N.Z.L.R. 662, since 
an infant can, it seems, ratify the agreement on attaining majority, McGurn 
v. McGurn [1956] N.Z.L.R. 106. 

51 Until 1928 æ separation order made in New Zealand only was applicable. 
Jackson Vv. Jackson [1928] N.Z.L.R. 608, see now section 10 (J) of the 1928 
Act; an agreement for separation by deed or otherwise can be made outside 
New Zealand, Chapman v. Chapman [1926] N.Z.U.R. 291. 

52 The agreement ‘must be permanent from its iception and continue to be 
so during the triennium, Fatrohtld v. Fairchild [1924] N.Z.L.R. 276, see 
McKay v. McKay [1949] N.Z.U.R. 217; Ducker v. Ducker [1951] N.Z.L.R. 
583 at p. 685; Wright v. Wright [1952] N.Z.L.R. 650; White v. White [1953] 
N.Z.L.R. 1054. For the interpretation of ‘‘ full force and has been ın full 
force,” t.e., full force and effect, see Buhck v. Buhck [1947] N.Z.L.R. 700; 
Glasgow v. Glasgow [1948] N.Z.L.R. 810; Emery v. Emery [1946] N.Z.L.B. 
545; Cronin v. Cronin [1945] N.Z.L.R. 180; Damels v. Daniels [1949] 
N.Z.L.R. 70; Green v. Green [1951] N.Z.L R. 968; McKenna v. McKenna 
[1952] N.Z.L.R. 36; Bly v. Bly [1952] N.Z.U.R. 127; Leshe v. Leslte [1954] 
N.Z.L.R. 414; Netlands v. Netlands [1955] N.Z.L.R. 146 (the headnote of 
which incorrectly cites the section of the Act as section 10 (c)); Chapman v. 
Chapman 966) NZ LR, 231; Stilwell v. Stslwell [1956] N.Z.L.R. 700. 

The question whether the separation was in full force and effect throughout 
the triennium under section 10 (1) ‘‘ must be answered not by reference to 
the intention of the parties but as to whether ın fact the parties have during 
the whole of that time completely abstained from entering into a relationship 
only moral if entered into in the status of marriage,’’ Bennett v. Bennett 
[1936] N.Z.L.R. 872 at pp. 878 and 884 and Wilkins v. Wilkins [1956] 
N.Z.L.R. 582 at pp. 586-589; no distinction can be made to ‘‘ full force and 
has been in full force’’ in section 10 (1) and section 10 (j) (where separation 
18 under a court order), Wilkins v. Wilkins supra at pp. 589-540. 

53 Baker v Baker [1955] N.Z.L.R. 146. 

54 [1951] N.Z L.R. 588 at p. 590. Green v. Green [1951] N.Z.L.R. 968 at 
p. 970; see Minutes of Evidence, 80th day, Royal Commission, p. 954, para. 10. 

Prior to 1928 when the principal Act was passed the provision was worded 
as ‘‘ separation by mutual consent’’ as opposed to ‘‘ agreement for separa- 
tion.’ Under the earlier wording it had been held that an agreement to 
Beparate could be implied from conduct of the spouses, McLean v. McLean 
[1925] N.Z.L.R. 687 at p. 688 per Sim J. end. Hollon v. Hylton [1927] 
N.Z.L.R. 777. 

55 [1921] N.Z.L.R. 876 at pp. 877-879 and 889; see, McGregor J. ın Adams v. 
Adams [1955] N.Z.L.R. 1245 at p. 1260. 

56 This latter pars was reiterated by Gresson J. in Crewes v. Crewes [1954] 
N.Z.L.R 1116 at p. 1121. 
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Salmond J. went on to contend that there must not be any levity 
or wanton disregard by the parties of the matrimonial] state or any 
device to secure dissolution by mutual consent. This apart the 
law ought to end a marriage which cannot be mended. The 
observations made by Salmond J. were reflected in the enactment 
in the 1921-1922 legislation (now section 18 of the principal Act 
of 1928) as recorded in the first limb of that section. 
Referring to the 1958 amendment of the law and the dual 
effect of section 18, Gresson J. in Crewes v. Crewes*’ commented: 


“The recent amendment to the law... is a legislative 
recognition of the principle long ago laid down in Mason v. 
Mason ([1921] N.Z.L.R. 955; [1921] G.L.R. 685) that it is 
not conducive to the public interest that men and women 
should remain bound together in permanence by the bonds 
of a marriage which has irremediably failed and the application 
to that ground of divorce of the discretion conferred by 
section 18 is a legislative recognition of the principle of equal 
importance that there may be cases where the petitioner has 
been guilty of such grave matrimonial misconduct that in the 
public interest a decree should be refused.”’ 


One interesting social effect of the New Zealand legislation, 
which appears to have gone unnoticed by the Royal Commission, 
is that relating to children; in view of the Report’s grave concern 
for the children of divorced parents this omission seems all the 
more inexplicable. Mr. Justice Finlay in his evidence to the 
Commission stated, in answer to a question whether the interests 
of children were more amicably and reasonably settled **: °** When 
the case comes to court three years later, that arrangement [1.e., 
custody of children|—well considered or ill-advised as it may 
be—is an existing arrangement. It is a status quo. To that 
extent it does make a settlement of the custody question easy 
because the parties are agreed, but I doubt very much if one could 
get that agreement if it were not for the fact that concessions 
were made in order to get the separation.” In the evidence of 
W. E. Leicester, Esq., there appears this remark*®: ‘‘I have 
found that when the ground for divorce is separation the parties 
have remained on good terms after the separation and the children 
have derived inestimable benefit when it comes to the divorce 
from this fact that the period during which their parents have 
been apart has not widened their differences.” This absence in 
New Zealand law both of any artificiality in the proceedings for 
divorce such as exist in the present law °° in this country and 


57 [1054] N.Z.L.R. 1116 at p. 1121; Bennett v. Bennett [1986] N.Z.L.R 872. 
883; Wilkins v. Wilkins [1956] N.Z.L.R 682 at pp 584-538. 

58 Minutes of Evidence, 40th day, Q. 9388, p. 966. 

58 Ibid., 39th day, Q. 9202, p. 957. Bee also Q. 9308, p. 958. 

60 There 1s no better example than the ‘* hotel ’’ cases, see e.g., Woolf v. Woolf 
[1981] P. 184. The position was critically appraised by Karminski J. in 
Raspin v. Raspin [1953] P. 280. Generally, see C. P. Harvey, Q.C., '' On 
the State of the Divorce Market,” 16 M.L.R. (1953) 129. 
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of the allegation and proof of a matrimonial offence is of sufficient 
merit to warrant closer study. The removal of acrimonious dis- 
putes which are presently waged between spouses in the guise of 
both parties asserting their rights to the custody of the children 
is deserving of encouragement even if it is only for the benefit 
of the children and not the state of matrimony generally. More 
still, since the grounds for divorce are devoid of reportable incidents, 
publicity is negligible. 

As ancillary considerations either of these grounds of separation 
will invariably provide the means of divorce in two situations: — 

(a) Decrees for the presumption of death and dissolution of 

the marriage under section 16, M.C.A., 1950, would become 
otiose. The present difficulties which cause potential injus- 
tice to a surviving spouse °! would thus be removed. 

(b) In cases of a spouse having been committed to prison for 

a long period, the other spouse will be relieved from the 
possibility of having to contest bitterly fought cases such 
as Woolard v. Woolard ® and Ingram v. Ingram.* 

The temporary shelving of the Royal Commission’s Report 
seems to-indicate the present Government’s unwillingness to grapple 
with the basic concepts which should determine the nature of our 
divorce laws.“ A greater and fuller appreciation of the New 
Zealand legislation seems desirable to convince those who support 
the doctrine of the matrimonial offence that as in so much of 
legal reform of a social nature ** the New Zealand experience might 
with advantage be adopted in this country. 


L. J. Buom-Cooprr.* 


$1 Parkinson v. Parkinson [1989] 3 All E.R. 108; Sosnowsk: v. Sosnowski [1904] 
§.A.8.R. 201; Miıddlemss v. Middlemiss [1955] 4 D.L.R. 801 (Can.); Chard v. 
Chard [1955] P. 259; Thompson v. Thompson [1956] 2 W.L.R. 814; 1 
All E.R. 608; Ward v. Ward (1956) The Times, February 10, cited in 
Thompson at p. 821; Berzins (orse.) Lseje v. Berzins [1956] 5 C.L. 120; 
19 M.L.R. (1956) 208. The difficulty in the case where the spouse re- 
appears after a decree of presumption of death, which the Royal Commission 
considered (paras. 1198-1198), would be obviated. Similarly insanity could be 
dealt with on this ground: Royal Commuission’s Report, paras. 172-205, 
p. 5-18. 

62 [1955] P. 85. 

$3 [1956] 2 W.L.R. 782; [1956] 1 All E.R. 785; noted at 19 M.L.R. (1956) 
546. 

64 See a letter to the Editor of the Manchester Guardian, ‘‘ Grounds for Divorce," 
September 29, 1956. 

65 ¢.g., 1. New Zealand Family Protection Act, 1900, was the first of its kind 

in the Common Law countries. Bee, Davern Wright, ‘‘ Testators’ 
Family Maintenance in Australia and New Zealand” (1954). 

2. The Neglected and Criminal Children's Act, 1867, was an early 
move to protect children ın industnal work. ; 

3. Adoption was introduced by the Adoption of Children Act, 1881, and 
was the model upon which many common law countries framed 
their legal adoption legislation; see, Campbell, Law of Adoptson in 
New Zealand, (1952) pp. 5 et seq 

* LL.B. (London), DR.JUR. (Amsterdam); of the Middle Temple, Barrister-at-Law. 
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THE EFFECT OF MARRIAGE 
UPON PROPERTY IN SCOTS LAW ' 


In the common law of Scotland there existed from medieval times 
until the nineteenth century a system of proprietary relations 
between spouses characterised by many of the distinctive features 
of a community system in its technical sense. That system has 
been abolished only in part, and some knowledge of its features 
is necessary for an understanding of the modern law. 

The institutional writers spoke of the “f communion of goods 
betwixt the married persons,” * but the legal device which gave 
effect to the community was extremely crude. Marriage carried 
the moveable estate? of the wife to the husband by an implied 
universal assignation known as the jus mariti. Its passive counter- 
part was the husband’s liability for his wife’s pre-marital moveable 
debts. During the marriage no steps were taken to protect the 
wife’s interest and the husband could deal with the ‘“‘ goods in 
communion ” as if she did not exist. On its dissolution, however, 
there emerged the widow’s jus relictae, by which she became 
entitled to one-third or one-half of her husband’s moveable estate 
—one-third if he left children and one-half if he left no children 
or if the children’s right to legitim, had been discharged.‘ Jus 
relictae subsists unchanged today. The common law vested no 
corresponding right in the husband because in theory the wife 
had no moveable estate of her own. 

The jus mariti could be renounced by the husband in an 
anjenuptial contract and could be expressly excluded by a third 
party conveying or bequeathing estate to the wife. In relation 
to such estate, and to the heritable estate of the wife, the husband 
enjoyed a right of administration; that is to say, his consent 
was required to every act of management of his wife’s estate. 
This right, too, could be renounced or excluded; but its exclusion 
was not inferred automatically from an exclusion of the jus mariti. 

1 Portions of the following discussion have already been published and are 
{ reproduced with the permission of the Institut de Droit Comparé de 
l'Université de Paris and of the Editor of the Scots Law Times. The article 
was written before the publication of the Report of the Royal Commission on 

Marriage and Divorce (Cmd. 1956, No. 9678) and takes no account of 1s 

recommendations. 

2 Stair’s Institutions, 1.4.9 and 17; Erskine's Instttutes, 1.6.12; Bell's Principles, 

para. 1649. 

3 Heritable estate is property which is either immoveable ın fact or by pre- 
sumption of law. l other property is moveable. 

4 Even when a wife predeceased her husband her executors were entitled at 
common law to one-third or one-half of the husband's moveable estate. Since 

this right arose during the husband's lifetime it cannot be described as a 


right of succession. It was abolished by the Intestate Moveable Succession 
(Scotland) Act, 1855, s. 6. 
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The fruits of the wife’s heritage were moveable and fell under 
the husband’s jus mariti. The husband’s right to these fruits 
could be said to have been projected beyond the dissolution of 
the marriage by the husband’s right of courtesy, which entitled 
(and still entitles) a widower to the liferent enjoyment of his 
former wife’s heritage." A widow, on the other hand, had (and 
still has) merely the right to the liferent of one-third of her former 
husband’s heritable estate, a right referred to as ‘“‘ terce.” 

The exclusion both of the husband’s jus mariti and his right 
of administration did not mean that a wife could contract as 
though she were unmarried. The common law, in the words of 
Erskine, was ‘‘ so solicitous to protect wives from imposition while 
they are sub cura mariti, as to declare all personal obligations 
granted by the wife, though with the husband’s consent, to be 
ipso jure void . . . because her person being quodammodo sunk 
in that of her husband, is not a proper subject of obligation.’’ € 
A ‘married woman could grant competently neither bonds, bills, 
promissory notes, cautionary obligations, nor guarantees. This 
disability had no direct connection with the jus mariti and the 
husband’s right of administration, because her obligations were 
void “‘though with her husband’s consent’? and where she held 
property exclusive of her husband’s right of administration. The 
practical objection to any other rule would have been the levying 
of diligence against the person of the wife and the rule applied 
only where the enforcement of the obligation might subject her 
to personal diligence. She might therefore alienate her property, 
with the consent of her husband where necessary. 

The community concept, such as it was in the common law 
of Scotland, was undeveloped and bore many traces of its primitive 
origins.” It was, therefore, out of place to subject it to a rigorous 
analysis in terms of a sophisticated jurisprudence. Yet, with fhe 
quasi-reception of Roman law in Scotland, it was inevitable that 
the concept should be judged according to Roman ideas about 
ownership, obligation, and partnership. It was not long before 
Scottish jurists emphasised the incompatibility of the husband’s 
unfettered jus utendi et abutendi of the estate falling to him 
jure mariti with any principle of common ownership.’ At the 
same time the Union of the Parliaments led Scots lawyers to 
5 Courtesy in the common law of Scotland differed slightly from the corre- 

sponding institutions in Normandy and England. In early documents it is 

referred to as the ‘courtesy of Scotland’’: R. K. Hannay (ed.), Acts of 

the Lords of Council in Civil. Affairs, p. 179. 

6 Erskine, supra, 1.6.26. : 

7 By way of illustration it may be mentioned that formerly a wife was not 
entitled to jus relictae unless a child had been born of the marriage or unless 
it had subsisted for a year and a day. A similar rule is to be found in 
many of the French customs and has been linked there with the usage of 
the communauté tatstble, a primitive Germanic institution of which traces 
are to be found in Scotland. 


Levan v. Montgomery (1688) M. 5808; Bain, Notes to Mackenzie's Institutions, 
1.6.8 8. 
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turn away from the traditional Continental sources of their legal 
inspiration to the law of England, and there the idea of a com- 
munity of goods between spouses was quite unknown. An attempt 
was made in 1709 to introduce the French principle of a separatio 
bonorum when the wife’s interests were being prejudiced by her 
husband.’ Its failure made inevitable the eventual rejection of 
the community concept. 


LEGISLATIVE CHANGES 


Unless the wife was protected by a marriage contract, the extent 
of her husband’s common law rights placed her in a condition 
of complete dependence upon him. In the latter part of the 
nineteenth century the social forces which in England led to the 
passing of the Married Women’s Property Acts led in Scotland 
to a series of statutes which first modified the common law by 
excluding the husband’s rights in special circumstances and then 
radically altered it by abolishing them completely. The content 
of these statutes was in part suggested by that of earlier legislation 
in England. It was naturally less difficult to persuade the legis- 
lature to apply reforming legislation to Scotland when the reform 
had already taken place in England.'° However, the main stream 
of legislation on this topic in Scotland could not follow the course 
adopted in England because the authors of the English Married 
Women’s Property Acts chose the roundabout method of making 
the property of a married woman during coverture her “ separate 
property ’? in the technical sense attached to that term by the 
Court of Chancery. This would have been meaningless in Scotland, 
but the same objects were achieved by the obvious and direct 
method of abolishing the husband’s rights. In 1881 the Married 
Women’s Property (Scotland) Act provided that the whole moveable 
estate of the wife acquired before or during the marriage should 
vest in the wife as her separate estate and not, as previously, 
in the husband by virtue of his jus mariti, and that the rents 
and produce of her heritable property should be subject neither 
to the jus mariti nor to the husband’s right of administration. 
As a species of compensation to the husband he was granted the 
same share and interest in his deceased wife’s moveable estate as 
is taken by a widow in her deceased husband’s moveable estate.?? 
This Act preceded the [English] Married Women’s Property Act, 
1882, and in several ways went less far than it. The husband’s 
right of administration still precluded a wife from dealing with 
the capital of her estate, heritable and moveable, without his 


® Turnbull v. Turnbull’s Credttors (1709) M. 6895. 

10 Cf Matrimonial Causes Act, 1857, s. 21, and Conjugal Rights (Scotland) 
Amendment Act, 1861, s. 1; Marred Women's Property Act, 1870, s. 1. 
and Married Women’s Property (Scotland) Act, 1877, s. 3; Married Women’s 
Property Act (1870) Amendment Act, 1874, and s. 4 of 1877 Act. 

11 This rıght of the husband is now known as jus relicti; Buntine v. Buntsne’s 
Trs. (1894) 21 R. 714, 719. 
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consent. Moreover the 1881 Act conferred no contractual capacity 
upon married women. Until 1920 a married woman in England 
had a much more complete and independent control of her property 
than was possessed by her counterpart in Scotland. In that year, 
however, a Bill was introduced with the avowed aim of placing 
a married woman, as regards her own property, in exactly the 
same position as her husband. It passed into law with remarkably 
little debate as the Married Women’s Property (Scotland) Act, 
1920. The husband’s right of administration was wholly abolished 
and a married woman declared to have the same powers of disposal 
of her estate, heritable and moveable, as if she were unmarried, 
and was empowered to enter into contracts, incur obligations, sue. 
and be sued, as if she were unmarried. Her husband was absolved 
from lability in respect of her contracts and obligations. A 
husband’s curatory of his wife was to subsist during her minority 
only; and a married woman was to be liable for the maintenance 
of her indigent husband. 


Tue PRESENT POSITION 
Proprietary relations 


The Acts of 1881 and 1920 effectively destroyed the matrimonial 
régime of Scots common law but set up nothing in its place. 
The Acts can hardly be said to have established a régime of 
separation of goods because such a phrase would appear to imply 
the existence of a special body of law regulating the pecuniary 
relations of the spouses, the liability of each to contribute to the 
expenses of the household, the ownership of property which has 
become inmixed, and kindred matters. No such rules were laid 
down and the proprietary relations of the spouses are governetl 
in essence by the rules which apply as between strangers, with 
these qualifications, that spouses are obliged to aliment each other 
and have legal rights in each other’s estates on the dissolution of 
the marriage. 

Since 1920 marriage by itself has no effect upon the proprietary 
relations of the parties to it. It does not even operate as a 
revocation of a spouse’s will. Each spouse remains the proprietor 
of his or her own estate and no limitations whatever are imposed 
upon the faculty of either to deal inter vivos with his or her 
own estate. He or she may alienate it without the consent of 
his or her spouse even to the prejudice of the latter’s legal rights. 
Neither spouse is liable in practice for the antenuptial debts of 
the other. The Married Women’s Property (Scotland) Act, 1877, 
provided that the liability of a husband for the antenuptial debts 
of his wife should be limited to the value of any property which 
he should have received from, through, or in right of his wife. 
This provision has not been repealed; but since a husband is no 
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longer necessarily lucratus on marriage the occasions are few when 
he becomes liable for her antenuptial debts. 

Not every wife, however, enters marriage with property of her 
own and where she has none or very little the equality between 
husband and wife claimed to result from the Acts of 1881 and 
1920 is purely formal. The formal rule that the earnings of either 
spouse remain his or her own property may be translated into 
the practical rule that the earnings of the husband remain his 
property. This is best illustrated in cases relating to savings from 
the wife’s household allowance. Prior to the Married Women’s 
Property Acts these belonged to the husband because they auto- 
matically fell under his jus mariti. Today the same result is 
reached by saying that a wife’s right to administer the house- 
keeping moneys does not entitle her to make savings for herself 
out of that which belongs to her husband and of which she is 
only stewardess.'? If, however, the wife is living apart from her 
husband by agreement, or with legal justification, her savings from 
an alimentary provision remain her own property. The ratio of 
this distinction is that the payments are no longer made to her 
as praeposita rebus domesticis, but in discharge of her husband’s 
obligation to maintain her and in lieu of the support which she 
would obtain if she were living in family with him. The pre- 
sumption that savings from sums handed to the wife for household 
expenses belong to the husband subsists even where these savings 
are rendered possible only by the fact that the wife maintains 
herself by her own earnings. In Preston v. Preston '*t a husband, 
who was serving in the Forces, made regular payments into a 
savings account in the name of his wife. Although she might 
have done so, the wife made no withdrawals from this account 
for maintenance, but subsisted entirely upon her own earnings. 
It was held that the sum in the account belonged to the husband. 
It would seem that if Mrs. Preston had chosen to bank her own 
earnings and to live on her husband’s remittances, she could have 
resisted her husband’s claim; but her misguided selection of the 
wrong method of book-keeping deprived her of the right to claim 
even a share of the family savings. In this state of the law it 
is not surprising that Lord President Cooper prophesied that the 
altered status of the married woman must soon compel a drastic 
revision of the traditional doctrines. 

The fact that, unless the wife has a separate income, only the 
husband can accumulate savings almost inevitably entails that 
the family furniture and household effects will belong exclusively 
to the latter. „There is no trace in Scotland of the doctrine which 
appears to be emerging in England that furniture and household 
effects designed as a continuing provision for the benefit of both 
12 Logan v. Logan, 1920 8.C. 587; Smith v. Smsth, 1988 S.C. 701. 


19 Preston v. Preston, 1050 8.C. 258, per Lord Keith at p. 260. 
14 Supra. 
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spouses should be held to belong to them jointly. It was argued 
in Harper v. Adair, where a married woman was charged with 
breaking into the house occupied by her husband and stealing 
furniture there, that there was a presumption that furniture pur- 
chased by a husband intended for the joint use of the spouses 
became their joint property; but the Lord Justice-General, Lord 
Normand, remarked: ‘“‘I think there is no presumption of joint 
property, and that when a husband purchases furniture or other 
goods out of his own funds, the presumption is that they are 
his own property.” !° The same result would follow where the 
furniture is paid for by the wife out of savings from her house- 
hold allowance, for these belong to her husband; also where furni- 
ture is bought on hire-purchase out of the household allowance, 
even where the contract is in the name of both spouses. A wife 
may, of course, have purchased out of her own funds articles 
intended for the joint use of herself and her husband. These would 
presumably belong to her alone. Similarly, a wife’s clothes and 
other things quae sunt de mundo muliebri are paraphernal and 
the separate estate of the wife. Where the effects are a donation 
from some third party, the practical rule usually applied is to 
regard as the owner the spouse from whose friends or relatives 
the gift came. It has been suggested, however, that the true 
test is the intention of the donor, and that in certain cases the 
nature of the gift itself (e.g., a necklace) will supply the answer.** 
It is questionable whether the principle of separate ownership of 
household effects is a desirable one. It is something of a hardship 
to wives to find that they have no legal interest in property which 
they looked upon as at least partially their own. But it may 
also cause hardship to third parties. If a wife sells to a dealer 
furniture which she says belongs to her but which really belongs 
to her husband, the latter may recover it if it was sold witholt 
his consent and the dealer’s good faith is no answer.*® On the 
other hand, when a creditor holding a decree against a married 
man attempts to poind (or attach) furniture thought to belong 
to the husband, his wife may intervene and claim that it all 
belongs to her. It has been judicially remarked that when it is 
‘‘ household furniture that is to be attached, in probably nine 
cases out of ten the compearer is the debtor’s wife.” *° 

By parity of reasoning it will usually be held that the matri- 
monial home belongs to the husband exclusively. He will have 
supplied the funds and the presumption applies that the owner 


15 1945 J.C. 21. 

16 Preston, supra, at p. 28. 

17 Mistress of Gray v. The Master (1582) M. 5802. 

18 MoDonald v. McDonald, 1958 8 L.T. (Sh.Ct.) 86. r 

19 Peggie v. Rex ¢& Company (Falkirk) Ltd., 1945 8.U.T. (Sh.Ct.) 25. 

20 Cameron v. Cuthbertson, 1924 S.L.T. (Sh.Ct.) 67, at p. 68; of. Farrell v.i 
R. Gordon ¢ Co., 1928 44 8h.Ct.Rep. 208; Maxwell v. Controller of Clearing 
House, 1928 8.L.T. (8h.Ct.) 187. 
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is the person out of whose funds the house has been purchased. 
The mere fact that a husband buys property and takes the title 
in the name of his wife is not sufficient to overcome the pre- 
sumption against donation and to raise a presumption that he 
intended an absolute gift.7! A special problem arises where both 
the spouses have contributed capital or periodic savings towards 
the purchase of the matrimonial home. As yet there has been 
no precise analogue in Scotland to the English cases of Jones v. 
Maynard, Rimmer v. Rimmer,” and Cobb v. Cobb.** The 
decision most nearly in point is that in McDougall v. McDougall.” 
A husband and wife intended to purchase a house. The missives 
of sale were in the husband’s name alone, but part of the price, 
£70, was derived from the wife, being in fact lent by her mother, 
and the remainder raised by a building society loan. The loan 
application was in the name of both spouses, who also completed 
together proposal forms for a combined assurance policy on their 
lives as collateral security. Before the seller had granted the 
disposition the husband sold the property at a greatly enhanced 
price and pocketed the proceeds. The wife raised an action, 
claimed repayment of the £70 and half the net profit on the 
sale. Lord Birnam had a much simpler problem than that 
presented in the case of Rimmer because it was much easier to 
infer that the implied contract between the spouses was that the 
title should be taken in the spouses’ joint names and that the 
property should belong to them jointly. Consequently, he sus- 
tained the wife’s claim. It remains to be seen whether this decision 
will be the basis of further developments. It seems unlikely, since 
there is nothing in the Scottish statutes analogous to section 17 
of the Married Women’s Property Act, 1882. The question of 
the ownership of the matrimonial home is important not merely 
because it may be the most valuable single asset of the spouses, 
but because in Scotland the spouse -who owns the property may 
eject the other spouse from it without showing any justification for 
the action and without offering any alternative accommodation.** 
There is no trace in Scotland of the rule in Bendall v. McWhirter.*" 
Our courts are reluctant to depart from the strict considerations 
of law which are commonly applied between strangers and it has 
been said that the question must be approached from the patri- 
monial point of view and that the matrimonial relationship of the 
parties is irrelevant.?"* 


21 Newton v. Newton, 1928 S.C. 15, especially Lord Sands at p. 26; Beveridge v. 
Beveridge, 1925 8.L.T 284; R. v. R., 1925 S.L.T. (8h.Ct.) 45. 

22 [1951] Ch. 572. 

23 [1958] 1 Q B. 63. 

24 [1955] 2 All E.R. 698. 

25 1947 Session Notes 102. 

26 MacLure v. MacLure, 1911 8.C. 200; Millar v. Millar, 1940 S.C. 56; Cairns 
v. Halfar Building Society, 1951 8.L.T. (8h.Ct.) 67. 

27 [1952] 2 Q B. 466. 27a See note on next page. 
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The same attitude colours the law as to donations between 
husband and wife. When a stranger pleads donation it is, of 
course, up to him to prove the antmus donandt, and it is said 
that the presumption is against donation. ‘‘ No person is presumed 
to do what, in place of bringing him profit, must certainly be 
attended with some pecuniary loss.’’7* But this reasoning is less 
compelling when the alleged donee is a person for whom the donor 
may be supposed to cherish some affection.*® Yet the presumption 
is held to subsist between husband and wife.*® Donation is usually 
proved by the evidence of third parties and the fact of delivery - 
of the gift but, in the case of gifts by one spouse to another, 
there is unlikely to be such evidence, and the fact that the property 
remains in the home may make it difficult to prove delivery. This 
difficulty arises not only in the case of gifts of corporeal assets 
but in the case of gifts of sums in the bank, deposit receipts and 
stocks and shares, since the husband is still the natural custodier 
of his wife’s titles. 


The Wife’s Praepositura 


There was an obvious contradiction between the rule of Scots 
common law that a wife was under the curatorial power of her 
husband and the practice of everyday life which reserved to the 
wife the duty of purchasing the daily requirements of the household. 
Marriage, however, did not and does not deprive a wife of the 
capacity to act as agent for her husband and it is presumed that 
a wife living in family with her husband is acting as his agent 
in purchasing household necessaries, such as food, clothing, furni- 
ture, and medical attention. Since the same presumption may 
be invoked in relation to the actings of.a sister or daughter, it 
flows from agency rather than from the fact of marriage.¥ 
Consequently, the mandate may be revoked by the husband. A 
husband may forbid his wife to purchase goods on credit and 
thereupon he ceases to be liable for her contracts, except to persons 
with whom there has been a course of dealing. ‘The husband 
may notify such persons privately of the determining of his wife’s 
praepositura or he may do so by the judicial process of inhibition. 
In this context the inhibition is a judicial order obtained on the 
application of the husband prohibiting the wife from contracting 
debt and other persons from giving her credit to the prejudice 
of her husband. No reason need be given by the husband and 


27a In Temple v. Mitchell, 1956 8.L.T. (Notes) 58 the Second Division (Lord 
Mackintosh a ae dechned to follow Old Gate Estates, Lid. v. Alexander 
[1960] 1 K.B 811, holding that in Scotland the deserted wife of a statutory 
tenant is not entitled to the protection of the Rent Restriction Acts. 

38 Erskine, 11.8.92. 

29 Crosbte's Trs. v. Wright (1880) 7 R. 828, at p. 888. 

30 Beveridge v. Beveridge, supra, at p. 286. 

31 Hamilton v. Forrester (1825) 8 8. 572. 
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the inhibition is granted as a matter of course. It is served on 
the wife by an officer of court and is published by registration 
in the General Register of Inhibitions. No other publication is 
necessary and the inhibition is effectual even although tradesmen 
have no knowledge of it.*? The withdrawal by a husband of his 
wife’s praepositura does not necessarily mean that a wife cannot 
enter into contracts for necessaries which bind the husband. Here, 
however, the liability of the husband does not rest upon agency 
but upon the fact that a husband is bound to aliment his wife. 


The obligation to aliment 


A husband is bound to supply his wife with the means of 
subsistence. Scots law considers this duty to arise less as a quid 
pro quo for the wife’s performance of her marital obligations than 
as a consequence of the bond of marriage. It is true that a 
husband is not obliged to maintain his wife when she lives apart 
from him without justification; but this is because a husband 
may discharge his obligation to aliment by offering to maintain 
his wife at bed and board. It is significant that, contrary to 
the position in England, the law of Scotland may oblige a husband 
to maintain a wife who has committed adultery until decree of 
divorce has been pronounced.** 

The husband’s alimentary obligation subsists as long as the 
bond of marriage. Judicial separation leaves unaffected the duty 
to aliment. This is so even when the decree has been granted 
on the ground of the wife’s cruelty or adultery.** The obligation 
may even be said to survive the dissolution of the marriage 
because it may affect a deceased husband’s estate when the widow’s 
legal rights have been exhausted or discharged.”* But there is 
np similar subsistence of the obligation after divorce.*® 

A husband is not liable to maintain his wife if she has sufficient 
means of her own or if he pay her a suitable allowance or, it 
seems, an agreed allowance.*’ Aliment is granted for present 
maintenance only. A wife, therefore, cannot sue for arrears of 
aliment unless its amount is quantified by a decree of court or 
in a contract of voluntary separation. 

It might be thought that, since Scots law imposes upon the 
husband a duty to aliment his wife, the latter would have a 
correlative right to enforce that duty by civil process whenever 
the husband was in breach of it. But that is not so. The wife’s 
remedies are indirect. Failure on the part of a husband to aliment 


32 Topham v. Marshall, 1808, Mor.App. “Inhibition,” No. 2. 

33 Milne v. Milne (O.H.) (1901) 8 8.L.T. 375. 

34 Nisbet v. Nisbet (O.H.) (1896) 4 8.L.T. 158. 

35 Bee Thomson v. Anderson's Trustees (1809) 6 8.L.T. 258 and 298. 

36 Stewart v. Stewart (O.H.) (1872) 10 M. 472. 

31 Auchinleck v. Monteith (1675) M. 5879; Robins v. Southesk (1688) M. 5955; 
Adair v. Adar (O.H.), 1982 8.N. 47 and 69. 
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his wife may in serious cases amount to such cruelty as will ground 
an action of separation or of divorce. It will justify tradesmen in 
supplying necessaries to the wife on the husband’s credit. More- 
over, the National Assistance Board may grant monetary assistance 
to the wife, which it may recover from the husband by civil 
process.** What Scots law does not provide for is the wife claiming 
aliment- during the subsistence of normal conjugal relations with 
her husband. Except when she enforces payment of aliment 
agreed in a contract of voluntary separation, a wife’s claim for 
aliment is always subsidiary to a conclusion either for adherence 
or for separation.*® The former remedy is one which she may 
not desire and the latter one to which she may not be entitled. 
Section 28 of the Matrimonial Causes Act, 1950, was designed to 
remove a similar anomaly in English law; but there is as yet’ 
no corresponding legislation in Scotland. 

Section 4 of the Married Women’s Property (Scotland) Act, 
1920, lays on a wife with a separate estate or a separate income 
more than reasonably sufficient for her own maintenance the obliga- 
tion of providing her husband with such maintenance as he would 
in similar circumstances be bound to provide for her.*° Since a 
husband is not lable to aliment a wife who has sufficient income 
to maintain herself, a wife would be under no obligation to aliment 
a husband in similar circumstances. In other words, Scots law 
makes no provision for the apportionment of household expenses 
where both spouses are in receipt of incomes.‘ 


Contractual liabilities and capacities 


The contractual incapacities of the married woman at common 
law were modified by the Acts of 1861, 1877, and 1881 and wholly 
removed by the Act of 1920. Apart from abolishing the husband’s 
right of administration and curatorial powers, the 1920 Act 
expressly declared: ‘f A married woman shall be capable of entering 
into contracts and incurring obligations and be capable of suing 
and being sued, as if she were not married, and her husband 
shall not be liable in respect of any contract she may enter into 
or obligation she may incur on her own behalf.” This express 
exclusion of liability on the part of the husband would seem to 
have been unnecessary and to have been inserted only ew abundanti 
cautela. 

The Act does not expressly deal with a wife’s capacity to 
contract with her husband and there is nothing in the Scottish 


38 National Assistance Act, 1948, s. 48 (2). In such an action the husband 
may avail himeelf of any defences open to him at common law—Corcoran v. 
Muir, 1954 J.C. 46, following National Assistance Board v. Wilkinson [1952] 
2 Q.B. 648. 

39 Adair v. Adair, supra. 

40 See Adair v. Adair, 1924 8.C. 798. 

41 But see Fraser, Treattse on Husband and Wife (2nd ed.), 1.887. 
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statutes corresponding to section 12 of the Married Women’s 
Property Act, 1882. Lingering notions of the fictional unity of the 
spouses led to observations from the Bench that married persons 
cannot contract with one another.** The matter has not yet come 
before the Inner House of the Court of Session, but it has been 
decided in the Outer House that a wife may sue her husband 
in respect of a contract between them.‘* This decision is being 
followed in the Sheriff Courts.“ 


Quasi-delicts 


The common law of Scotland, differing in this respect from 
that of England, held that a husband is not liable for his wife’s 
quasi-delicts, unless he participated in them or in some way lent 
his authority to her actions.*° Again, and also in contrast to the 
position in England, a wife might herself be sued for her own 
quasi-delicts without her husband although, unless she had separate 
estate of her own, she might not be worth suing.*® The reports 
do not disclose that any actions for reparation were raised by 
one spouse against another prior to the Married Women’s Property 
Acts.47 The jus mariti and the doctrine of unity, it may be 
surmised, were regarded as insuperable obstacles. The matter first 
came before the courts in 1908 in the case of Young v. Young.* 
The Married Women’s Property (Scotland) Act, 1881, had abolished 
the jus maritt but contained no provision corresponding to section 
12 of the Married Women’s Property Act, 1882. The question, 
therefore, depended upon the common law. In concluding that 
such actions were Incompetent the court placed much reliance 
upon Philips v. Barnet,‘® which was described as “ resting upon 
the very intelligible ground that so long as the marriage is un- 
dissolved the husband and wife are one person in law.’’*° A hint, 
however, was dropped that such actions were in any case to be 
discouraged as not conducing to domestic peace. Some twenty- 
five years later it was argued in Harper v. Harper"! that the 
1920 Act, which again made no explicit reference to the right of 
spouses to raise delictual actions against each other, had displaced 
the ratto of Young v. Young. The court in effect conceded that 
it had, but came to the same conclusion on the ground of public 
policy. This may be the rationalisation of the rule, but would 


42 Harper v. Harper, 1929 8.C. 220, per Lord Anderson at p. 226. 
43 Horsburgh v. Horsburgh, 1949 S.C. 227. 

44 Aitken v. Aitken, 1954 S.L.T. (Sh.Ct.) 60. 

45 Milne v. Smiths (1892) 20 R. 95. 

46 Milne v. Smiths, supra, and cases there cited. 

47 Harper v. Harper, supra, per Lord Moncrieff, at p. 221 

48 (1908) 5 F. 880. 

48 (1876) 1 Q.B.D. 487. 

50 Young v. Young, supra, per L P. Kinross at p 330. 

51 Supra. 
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appear to be no adequate justification for it. It leads in Scotland 
to the same anomalies which have evoked criticism in England.*? 


Rights arising on the dissolution of the marriage 


By the death of either spouse.—lf,, as Professor Kahn-Freund 
points out,” it does not greatly matter during a normal healthy 
marriage who is the legal owner of the family property, the 
question necessarily assumes importance on its dissolution. It, is, 
then, not without significance that, although the other vestiges 
of the old Scottish community of goods were removed by the 
Married Women’s Property Acts, the legal rights of spouses in 
each other’s estates were left intact. They could even be said 
to have been extended to meet the changed situation of a married 
woman. The natural complement of the wife’s right to retain 
her own moveable estate was the provision that the husband should 
take the same share and interest in her moveable estate as is taken 
by a widow in her deceased husband’s moveable estate.** 

Of these legal rights the most important today is jus relictae. 
There has been some controversy as to the nature of the right, 
whether it is a jus maritale, or a jus successionis, or a mere claim 
for debt.°° The institutional writers described it as arising on 
the division of the goods held in communion.** The community 
theory, however, has been rejected and it is said that the right 
is one in the nature of a debt which falls to be ascertained at 
the date of death.” Yet it is not an ordinary claim for debt: 
it may not be deducted from the deceased’s estate in computing 
its value for estate duty purposes; it is postponed to the claims 
of the deceased’s creditors; and for the purposes of private inter- 
national law it is regarded as a right of succession.*® 

A surviving spouse has a claim to her or his legal rights of 
jus relictae, jus relicti, terce and courtesy whether or not the 
predeceasing spouse left a will. A testator cannot defeat his or 
her spouse’s legal rights by will, and the will takes effect only 
after the spouse’s legal rights have been met. The election, 
however, to take legal rights may cause a spouse to forfeit his 
or her testamentary provisions or, if not, he or she may be entitled 
to take them only after making equitable compensation to the 
estate. A spouse may renounce his or her legal rights and a 
clause of renunciation is a common feature of marriage contracts. 
It is immaterial that the consideration for the discharge turns 


52 Cameron v. Glasgow Corporation, 1985 8.C. 688 and 1986 8.C. (H.L ) 26. 

53 W. Friedmann (ed.), Matrimontal Property Law, pp. 267 et seq. 

54 Married Women’s Property (Scotland) Act, 1881, s. 6. 

55 See Walton on Husband and Wife (8rd ed.), p. 286. 

56 Stair, 11.8.43; Erekine, 11.9.19-21; Bell, para. 1574. 

57 Cameron's Trustees v. MacLean, 1917 8 C. 416. 

58 Trevelyan v. Trevelyan (1878) 11 M. 616, especially per L.J.C. Monoreiff at 
p. 519. 


Nov. 1956 EFFECT OF MARRIAGE ON PROPERTY IN SCOTS LAW 665 


out to bear no relation to the value of the rights to which the 
spouse would have been entitled otherwise. The existence of legal 
rights “f does not deprive either the husband or the wife of the 
power to alienate their estates gratuitously by irrevocable divesti- 
ture during the subsistence of the marriage, even though that 
may have the effect of leaving no estate for the legal rights to 
operate upon.” A husband may defeat or diminish his widow’s 
claim to jus relictae by transforming his moveable estate into 
heritage, by utilising it to purchase annuities terminating on his 
death, or by conveying the estate to trustees reserving his own 
liferent. This is not a very satisfactory state of affairs. It is 
derisory to establish ‘‘ indefeasible ” legal rights if it is a simple 
matter to defeat them. In several hard cases attempts were made 
to establish a doctrine of fraud upon legal rights, but without 
success.*° The absence of such a doctrine can only be accounted 
a major defect in our law.*! 

When the deceased spouse’s estate was a large one, the legal 
rights accorded to the survivor were a reasonable provision. In 
smaller estates, however, the whole income might be required for 
the surviving spouse’s maintenance and the position was less 
satisfactory. In 1911, the Intestate Husband’s Estate (Scotland) 
Act gave to the widows of Scottish intestates claims corresponding 
to those set up in England by the Intestates’ Estates Act, 1890. 
Analogous rights in favour of the husbands of intestate wives 
were created by section 5 of the Law Reform (Miscellaneous 
Provisions) (Scotland) Act, 1940. A widow’s legal rights together 
with the sum of £500 may have constituted a satisfactory pro- 
Vision in 1911, but it was not so after the First World War. This 
was recognised in Scottish legal circles, but successive governments 
postponed consideration of the question. It was ultimately referred 
to a Committee of Inquiry under the chairmanship of Lord 
Mackintosh, which reported in December 1950.°? The Committee 
recommended the retention of the existing system of legal rights 
with this exception, that courtesy should be cut down to correspond 
in its extent, with terce. They also recommended that, where an 
intestate leaves a surviving spouse and no issue, the spouse should 
get the furniture and a preferential claim to £5,000; and further 
that where an intestate leaves a surviving spouse and issue, the 
former should get the furniture and a preferential claim to £1,000. 
The surviving spouse would also be entitled to legal rights out of 
the remaining estate. No steps have yet been taken to implement 


5° Scott v. Scott, 1930 8.C. 908, per Lord President J. A. Clyde at p. 919. 

60 Fraser, supra, u, p. 1008. 

*1 In view of the provisions of the Inheritance (Family Provision) Act, 1938, 
and the Intestates’ Estates Act, 1862, it would seem that the same problem 
will have to be faced by English law. 
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the report and the passage of time has already altered the real value 
of the sums suggested. 


By the divorce of either spouse.—On divorce for adultery or 
desertion the guilty spouse forfeits under the common law any 
claim to conventional provisions intuttu matrimonti arising in his 
or her favour and to legal rights in his or her spouse’s estate. 
The innocent spouse may at once claim payment of his or her 
legal rights as if the other were dead. He or she may also claim 
payment of conventional provisions made either by the guilty 
spouse or by some other person on his or her behalf. Thus 
an innocent wife may claim terce and jus relictae; but an innocent 
husband may claim courtesy only. Jus relicti is a statutory 
creation and applies only to “the husband of any woman who 
may die.” The Divorce (Scotland) Act, 1988, provides that a 
decree of divorce granted on any of the grounds specified in the 
Act, except incurable insanity, should have the same effect upon 
the property rights of the spouses as a decree on the ground of 
the defender’s adultery. A decree of divorce on the ground of the 
incurable insanity of the defender has no effect on property rights, 
although the pursuer may be ordered at the discretion of the court 
to pay a capital sum or periodical allowance for the maintenance 
of the defender or the children of the marriage. Apart from this 
provision Scots law does not concede to either spouse maintenance 
after the dissolution of the marriage by divorce.*“* The spouse, 
however, in whose custody the children of the marriage are left 
may be granted an alimentary allowance for their maintenance 
and education. 


The absence of provision for payment of a maintenance allow- 
ance has occasioned some criticism in Scotland. Although a guilty 
husband may have small capital resources, he may have a sub- 
stantial income. Moreover, legal rights lend themselves to evasion. 
The Mackintosh Committee, after considering the question and 
examining the system in operation in England, have recommended 
that legal rights arising on divorce should be abolished and the 
court empowered to provide for the innocent spouse by payment 
in its discretion either of a periodical allowance or of a capital 
sum. 


Marriage Contracts 


In Scotland it has always been possible for persons contem- 
plating marriage to contract out of the effects which the marriage 
would otherwise have upon their proprietary relations. Marriage 
contracts, however, have never been common outside a restricted 


63 Forlington v. Lord Kinnaird, 1942 §.C. 280. 
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social class and the Scottish solicitor is now less preoccupied with 
making than with finding means to break marriage contracts. 
Formerly the wife could not consent to the alteration of the 
trust provisions in her favour because of the operation of the 
principle known as the wife’s matrimonial trust protection. This 
rested upon the diminished capacity of the married woman under 
the common law. To protect her, as it was said, from the 
importunity of her husband and her natural desire to please him, 
she was prevented from consenting to the alteration of the trust 
during the subsistence of the marriage “‘ as if her will and mind 
were in abeyance.” ** But since the Married Women’s Property 
Acts, the will and mind of a wife are, even in legal theory, no 
longer in abeyance and it was held in Betth’s Trustees v. Beith ° 
that the principle of the wife’s matrimonial trust protection no 
longer obtained. But other factors may operate to make it 
impossible to terminate the trust. It was usual to stipulate in 
marriage contracts that the liferent provisions contained in them 
were alimentary. Such a stipulation places the beneficiary’s income 
out of the reach of his creditors by making it unassignable. This 
may prevent the trust from being wound up. Normally a person 
cannot make an alimentary provision in his or her own favour; 
but an exception to this is recognised when a woman creates an 
alimentary provision in her own favour in her marriage contract. 
This is the Scottish equivalent to the recently abolished “‘ restraint 
upon anticipation’’ in England. It was formerly thought that 
the condition of this exceptional power to create an alimentary 
provision in the granter’s own favour was the irrevocability of the 
provision; but in Sturgis’s Trustee v. Sturgis** a widow was 
permitted to renounce her alimentary liferent in favour of the 
persons in whom the fee had vested. 
d 


CONCLUSION 


This survey makes it clear that there is little trace in the Scottish 
cases of a “new equity’? in property questions between husband 
and wife. Until very recently the courts were reluctant to depart 
from precedents dating from the period when, on marriage, the 
husband became the proprietor of his wife’s moveables. More- 
over, there was no statutory provision in Scotland corresponding to 
section 17 of the Married Women’s Property Act, 1882. In its 
absence, the Scottish judges hesitated to depart from the strict 
considerations of law which govern proprietary relations between 
strangers. Their application, as has been shown, tended to favour 
the husband. 


66 Menzies v. Murray (1875) 2 R. 507, per Lord Neaves at p. 517. 
67 1950 8.0. 66. 

68 1951 8.C. 687. 

e3 See, for example, Horsburgh v. Horsburgh, 1949 8.L.T. 855. 
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Recently, however, it has been realised that the principles upon 
which many of the old decisions were based are inconsistent with 
the changed position of married women resulting from the Married 
Women’s Property Acts. In the context of this legislation the 
late Lord Cooper of Culross, then Lord President of the Court 
of Session, has remarked: ‘“‘If it is manifest that the ratio 
decidendi upon which a previous decision has rested has been 
superseded or invalidated by subsequent legislation, or from other 
like cause, that ratio decidendi ceases to be binding.” "° The 
courageous application of this principle would do much to remove 
anomalies; but it is thought that rather more than that is required 
to make the law reflect current social conceptions of the family. 
Here again a remark made by Lord Cooper is of special significance: 
“ My impression,” he said, ‘is that the wider aspect of the 
present problem may yet have to be solved by reintroducing in 
a limited form the old conception of a communio bonorum so far 
as relates to the common home and its maintenance.” ™! It is 
to be hoped that this suggestion will be given the serious con- 
sideration that it deserves. 

A. E. Anton.* 


10 Betth’s Trs. v. Beith, supra, at p. 70. 
T1 Preston v. Preston, supra, at p. 257. , 
* M.A., LL.B.; Lecturer in Law, University of Aberdeen. 


NULLITY JURISDICTION IN 
NORTHERN IRELAND 


THe law in regard to matrimonial disputes in Ireland, as in 
England, was formerly administered exclusively by the ecclesia- 
stical courts, at one time by Church dignitaries, and afterwards 
under delegated powers by ecclesiastical lawyers.‘ Their jurisdic- 
tion extended to divorces a mensa et thoro, suits for nullity of 
marriage, for restitution of conjugal rights and for jactitation of 
marriage. These courts had no power to dissolve a marriage, and 
as they merely acted in personam their jurisdiction was founded 
on the residence of the parties (or at least on the residence of 
the respondent) within the diocese in which the court had juris- 
diction. They were restricted by the civil law to their prescribed 
area of operation in England by the Statute of Citations 1581-1582 
(28 Hen. 8, c. 9) which, however, did not apply to Ireland, but 
Canon 54 of the Church of Ireland Canons of 1684 contained a 
similar provision when it stated that the Ecclesiastical Courts 
should pass sentences in matrimonial causes concerning ‘‘ them 
only that are then dwelling under their jurisdiction.” 

On the disestablishment of the Church of Ireland all jurisdiction 
of Ecclesiastical Courts in matrimonial matters was taken away 
and transferred to a Court for Matrimonial Causes and Matters 
by the Matrimonial Causes and Marriage Law (Ireland) Act, 1870, 
and section 18 of this Act (corresponding to section 22 of the 
English Act of 1857) provided that in all suits and proceedings 
the said court should proceed and act and give relief on principles 
and rules which, in the opinion of the said court, should be as 
nearly as may be conformable to the principles and rules on which 
the Ecclesiastical Courts of Ireland had theretofore acted and 
given relief. These two sections remain unrepealed, and as regards 
Northern Ireland the jurisdiction exercisable by virtue of the Act 
of 1870 is now exercisable by the High Court of Justice in Northern 
Ireland. 

The Matrimonial Causes Act (Northern Ireland), 1989, which 
for the first time made it possible in Northern Ireland for a person 
to obtain a divorce a vinculo matrimonii by petition in the Queen’s 
Bench Division ? (on grounds identical to those contained in section 
2 of the English Act of 1987), by section 9 enumerated new grounds 
for decrees of nullity of marriage (identical to those enumerated 
in section 7 of the English Act). 

1 See the illuminating judgment of Andrews L.C.J. in Mason v. Mason [1944] 

N.I. 184 on this subject. 


2 Since 1897 the Probate and Matrimonial Division has been amalgamated with 
the Queen’s Bench Division. 
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It is in the light of this extremely similar development of the 
law of nullity in the two countries that the recent case of Addison 
(otherwise McAllister) v. Addison? will repay study. 

The facts were that a ceremony of marriage was celebrated 
in Northern Ireland between the petitioning wife who was domiciled 
and resident in Northern Ireland and the respondent who'was a 
serving soldier domiciled in England. The parties went to live 
in England in 1946 on the demobilisation of the respondent. After 
four days they separated and the petitioner returned to Northern 
Ireland while the respondent continued to live in England. In 
1952 the petitioner presented a petition to the High Court in 
Northern Ireland seeking a decree of nullity on the ground of 
the impotency of the respondent, or alternatively on the ground 
of his wilful refusal to consummate the marriage. The petition 
was served on the respondent in England and although no appear- 
ance was entered on behalf of the respondent certain correspondence 
ensued between the solicitors for the parties which showed that 
the respondent did not intend to contest the suit but wished to 
have the marriage terminated. 

Lord MacDermott L.C.J. was satisfied on the medical evidence 
that there was no wilful refusal on the part of the respondent, 
but that at the date-of the ceremony and thereafter he was 
incapable of consummating the marriage by reason of impotence, 
but he directed an argument on the question whether there was 
jurisdiction to entertain the petition and annul the marriage. 

Counsel for the petitioner relied on four alternative propositions 
which he argued would confer jurisdiction on the court. They may 
be stated as follows— 

1. The residence of the petitioner in Northern Ireland. 

2. Even if that was insufficient the respondent had by his 
conduct submitted to the jurisdiction and had thereby made 
the court as competent as it would have been had he too 
been resident or domiciled in Northern Ireland. 

8. The effect of Order 70, r. 7 (i) (which allowed the respondent 
to be served in England) was to give jurisdiction in this 
case. 

4. Apart from any other consideration, the court had juris- 
diction because the marriage was celebrated in Northern 
Ireland. 

The first proposition involved an inquiry as to whether it would 
have prevailed in the days of the Ecclesiastical Courts, and, if 
not, had the course of authority since been such as to establish 
it. The learned judge came to the conclusion that there was no 
authority in England or in Ireland to warrant the view that the 
Ecclesiastical Courts were at any time prepared to embrace the 
proposition under discussion and to find jurisdiction where (as 


3 [1965] N.I. 1. 
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here) the respondent was ordinarily resident outside the territorial 
limits of the court concerned. Several fairly recent cases were 
cited to the court in support of the suggestion that the law had 
moved away from the rigid requirement of the Ecclesiastica] Courts, 
but such cases as Roberts v. Brennan* and Robert v. Robert® 
had been disapproved by the Court of Appeal in England in De 
Renevtlle v. De Reneville,® whilst the ratio decidendi in Hussein 
v. Hussein,’ would appear to be that jurisdiction was accepted 
on the basis that the marriage had been celebrated in England. 

Whilst the learned judge was not bound by the English decision 
of De Reneville v. De Reneville he found very convincing that 
part of the decision which may be summed up in the words of. 
Lord Greene M.R. at p. 118, “that a wife who is resident but, 
ex hypothesi, not domiciled here can compel her husband who is 
both domiciled and resident abroad to come to this country and 
submit the question of his status to the courts of this country 
appears to me to be contrary both to principle and to convenience.’’ 

A case which was not cited to the Northern Ireland Court 
was Shaw v. Shaw? a decision of the British Columbia Court of 
Appeal which decided that the courts of British Columbia have 
no jurisdiction on the petition of the wife to decree nullity of 
marriage on the ground of impotency of the husband when the 
wife alone is resident in the Province and the husband is not 
resident or domiciled in the Province and the marriage was cele- 
brated out of the Province. 

It is of interest to note that in the sentence preceding the 
above quotation the Master of the Rolls was careful to express 
no opinion upon the question whether residence of both parties 
within the jurisdiction was sufficient. In Northern Ireland 
Andrews L.C.J. in Mason v. Mason?” in a memorable judgment ?° 
decided ‘‘that the bona fide residence in Northern Ireland of 
both petitioner and respondent . .. confers upon this court a 
jurisdiction to determine the validity or invalidity of a marriage.” 
In that case Mr. MacDermott (as he then was) as the Attorney- 
General was called upon to assist the court with argument.” 

With regard to the second proposition, which amounted to a 
statement that jurisdiction could be based on submission, the 
learned judge did not find it necessary definitely to decide the 


4 [1902] P. 148. 

5 [1947] P. 164. 

6 [1948] P 100. 

7 [1988] P. 159. 

8 [1946] 1 D.L.R. 168. 

® [1944] N.I. 184. 

10 For an appreciation of this judgment see a note by J. H. C. Morris in (1945) 
61 L.Q.R. 341. Since this article was written Willmer J. has reached a 
similar decision in Ramsay-Fatrfac v Ramsay-Fatrfax [1955] 8 W.L.R. 188 
(affirmed by the Court of Appeal [1955] 8 W.L.R. 849) Mason v. Mason and 
Addtson v. Addison were not cited. 

11 As counsel for the Chief Crown Solicitor who performs the functions of Queen's 
Proctor ın Northern Ireland. 
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matter because he decided as a fact that there was not even 
appearance under protest.” 

The third proposition turned on the provision made by Ord. 70, 
r. 7 (i) that “a petition, notice or other document in matrimonial 
cause or matter may be served out of the jurisdiction without 
leave.” This is similar to Rule 10 of the Matrimonial Causes 
Rules, 1950. This power is not a new one for it would appear 
that the Ecclesiastical Courts enjoyed some such power, but it 
is difficult to see how this mere matter of substituted service 
could be said to be a separate ground of jurisdiction. Jurisdiction 
must exist in the court of the forum before the question of service 
becomes relevant and Lord MacDermott was content to rely upon 
the judgment of Horridge J. in Graham v. Graham,” where it 
was held that the fact of service itself gave no jurisdiction in the 
case of proceedings issued without jurisdiction. 

That brings us to the last and most important proposition that 
this court has jurisdiction on the sole ground that the marriage 
was celebrated in Northern Ireland. It is in this part of his 
judgment that the Lord Chief Justice demonstrates that very 
clear grasp of legal problems already revealed in his judgments 
in the House of Lords. 

The decision of the House of Lords in Salvesen v. Administrator 
of Austrian Property ‘* marks a turning point in the history of 
nullity jurisdiction in England. Their Lordships decided that a 
decree of nullity pronounced by the court of the domicile of both 
parties is universally binding. They did not decide that the court 
of the domicile had an exclusive jurisdiction although Lord 
Phillimore did state obiter that in his opinion the court of the 
domicile was the only court competent to pronounce a decree of 
nullity. Lord Haldane was however at pains to make the limited 
nature of the issue clear when he said 1#: ‘* The real question ig 
simply whether the court of the domicile was competent to dispose 
conclusively and finally of the question before it. If so it does 
not matter in law whether it had an exclusive jurisdiction.”’ 

The views of their Lordships influenced Bateson J. when he 
was faced with the case of Inverclyde v. Inverclyde!" and in 
particular the statement made obiter and in parenthesis by Lord 
Phillimore that ‘f. . . the Wiesbaden Court was the only com- 
petent court for these parties.’?’’ Bateson J. was asked to annul 
& marriage on the ground of the impotence of the respondent. 
The parties were domiciled in Scotland and the petitioner was 
resident in England. The respondent had places of residence both 
in England and Scotland and appeared under protest disputing 


12 See the facts. 

13 [1928] P. 81, 87. 
14 [1927] A.C. 641. 

15 Ibid., 652. 

16 [1981] P. 29. 

17 [1927] A.C. at 671. 
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the jurisdiction of the court. Bateson J. stated at p. 41 that 
**the marriage being voidable and not void and the decree affecting 
and involving an alteration of status and being a judgment in 
rem binding on all the world there can be no jurisdiction in this 
court unless the parties are domiciled in this country.” 

In the undefended case of Easterbrook v. Easterbrook '* Hodson 
J. (as he then was) said that he was unable “ with all respect 
to Bateson J. to see the distinction for the purpose of jurisdiction 
which he appears to have drawn in Inverclyde v. Inverclyde, 
between voidable and void marriages.” In view of this difference 
of judicial opinion when the same point came for discussion in 
Hutter v. Hutter? there was a full examination of all the 
authorities by Pilcher J. who refused to follow Bateson J. and 
held that with respect to the court’s jurisdiction there was no 
difference between void and voidable marriages. 

The British Columbia Court of Appeal in Shaw v. Shaw also 
refused to accept the distinction between void and voidable 
marriages for the purposes of jurisdiction, Sidney Smith J.A. 
saying: ‘* Giving the matter the best consideration I can, I think 
the conclusion of Pilcher J. is correct and so also is the reasoning 
upon which it is founded.” °?! A further Canadian case Gower v. 
Starrett??? is also relevant because Farris C.J.S.C., who as the 
judge of first instance in Shaw v. Shaw had accepted the views 
of Bateson J. and was overruled by the Court of Appeal, now 
again sitting as a judge of first instance in a nullity petition based 
on an alleged bigamous marriage says: “‘ I have now very carefully 
studied the reasons given by the Appeal Court and the cases therein 
cited . . . and with the greatest respect to our Appeal Court I do 
not hesitate to say that in my opinion their judgment in respect 
thereto is correct and that mine as to domicile in the Shaw v. Shaw 
‘case Was wrong.” He also states in the beginning of his judgment: 
“In order that the Bar of this Province may have the law in 
respect thereto clearly defined I have deemed it advisable to confer 
with my brother judges. They unanimously agree, after a com- 
plete examination of this judgment and full consideration thereof, 
that the findings in this case express the law as they will apply 
it in like cases until such time as law is otherwise cited by a 
Court whose judgment is binding on this Court ” (page 854). The 
case decided that the elements giving jurisdiction in a nullity 
action are the same whether the marriage is void ab initio or 
voidable only. 


Then came the case of De Reneville 22> in which occurs this 


18 [1944] P. 10, 11. 

19 [1944] P. 95. 

20 [1946] 1 D.L.R. 168. 

21 Ibid., 179. 

a2 [1948] 2 D.L.R. 853, 858. 
23 [1948] P. 100, 110. 
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sentence in the judgment of Lord Greene M.R.: ‘*So far as 
English law is concerned there is a clear distinction between void 
and voidable marriages.’? Whilst approving of the distinction 
drawn by Bateson J. for the purposes of jurisdiction, the Court 
of Appeal did not express an opinion as to the correctness of 
the actual decision in Inverclyde v. Inverclyde, for that case and 
Hutter v. Hutter were cited without any clear disapproval of either. 
The ratio decidendi of the De Reneville case as far as jurisdiction 
was concerned can be stated simply, that jurisdiction for nullity 
cannot be founded on the residence of the petitioner alone. How- 
ever in Casey v. Casey ** the Court of Appeal in England, at least 
by implication, supported the Inverclyde decision and drew the 
same clear distinction between void and voidable marriages. The 
facts of Casey v. Casey correspond very closely with those of the 
present Northern Ireland case and the actual decision in the English 
case was that the mere fact that the ceremony of marriage took 
place in England does not of itself give the court jurisdiction to 
entertain a suit for nullity where the marriage is alleged not to 
be void ab initio but merely voidable. 

Lord MacDermott was, of course, not bound by any of these 
English decisions but he made it clear that such decisions command 
great respect in this jurisdiction and are not disregarded without 
very serious consideration. However he felt that there were 
compelling reasons which drove him to the conclusion that the 
Inverclyde case was wrongly decided. The reasons for this opinion 
fall under two heads. 

The first being simply that Salvesen’s case could not support 
the Inverclyde decision. It would be most unlikely that Lord 
Phillimore intended his remarks regarding the exclusive jurisdiction 
of the Wiesbaden Court to be taken as laying down, so casually, 
any new general principle and in any case such remarks cannot 
be held to be part of the ratio decidendi of the case. 

The second heading may be called the historical one. Is there 
any historical basis for the statement that whilst our courts are 
heirs to the Ecclesiastical Courts and proceed and act and give 
relief on the principles and rules nearly conformable to those of 
the Ecclesiastical Courts, they can nevertheless develop the dis- 
tinction between void and voidable marriages and assimilate the 
process whereby voidable marriages are terminated to that followed 
in cases of dissolution? Lord MacDermott made it clear that he 
was not in principle opposed to such a change saying **: “* Such 
a change would have much to commend it. It would tend to 
reduce the possibility of conflicting decisions and it would make 
for greater certainty. ... But are the courts free to make this 


change? ”’ 


24 [1949] P. 420. 
a6 [1955] N.I. at 21. 
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Lord Greene in a well-known passage in De Reneville v. De 
Reneville ?® said: ‘‘It is perhaps unfortunate that a form of 
decree which was appropriate when a marriage was regarded as 
indissoluble and could only be got rid of by decreeing that it 
had never taken place is still used indiscriminately in the cases 
of both void and voidable marriages.’ However unfortunate it 
might be the decree of nullity in the case of a void and voidable 
marriage is still today the same as it always was. The Ecclesiastical 
Courts made no distinction in their decrees of nullity, even a 
voidable marriage was annulled ab initio. 

The suggestion that jurisdiction over voidable marriages should 
be based on domicile is also without historical foundation, because 
in 1857 when nullity suits first became triable in England by the 
civil courts the doctrine of domicile as the test of jurisdiction 
was only in course of development, even in cases of dissolution 
of marriage as is instanced by Brodie v. Brodie% where “‘ bona 
fide residence of the husband in this country not casually or as 
a traveller’? was held to found jurisdiction of the court to dissolve 
his marriage. Not until 1895 in Le Mesurier v. Le Mesurter ** 
was the principle for the first time formulated by a court of 
supreme authority that the domicile for the time being of the 
married pair afforded the only true test of jurisdiction in cases 
of dissolution. If the change which has been advocated is to take 
place then it ought to be introduced by legislation because it is 
contrary to the historical background of the courts. 

The position in Northern Ireland is still clearer, as the courts 
had no power to dissolve a marriage until the Matrimonial Causes 
Act of 1989, and previously the problem of domicile or residence 
was not a real one. In the words of Lord MacDermott ?’: 
“Wad he been sitting here instead of in England when he 
@ecided Inverclyde I think Bateson J. would have had great 
difficulty in reaching the conclusion he did. He could not have 
assimilated the process of annulling a voidable marriage to that 
of dissolving a valid marriage because the only form of dissolution 
then possible in Northern Ireland was that effected by an Act 
of Parliament. He would have been exercising the powers of the 
Ecclesiastical Courts without any concurrent jurisdiction to appeal 
to by way of analogy.” Nor did the 1989 Act alter the position 
for although section 9 introduced new grounds for nullity it re- 
iterated that all proceedings under that Act should be “ as nearly 
as may be conformable to the principles ... before the com- 
mencement of this Act.” 

The learned judge then considered whether jurisdiction can be 
supported solely on the ground that the court is the court of 


2¢ [1948] P. 100, 110. 
27 (1861) 2 Sw. & Tr 250, 263. 
28 [1895] A.C. 517. 

29 [1955] N.I. at 22. 


676 THE MODERN LAW REVIEW . VoL. 19 


the place of celebration. Cases like Chichester v. Donegal”? and 
Dalrymple v. Dalrymple”? were decided by the Ecclesiastical 
Courts in manner favourable to the point under discussion. In 
Linke v. Van Aerde”? Gorell Barnes J. stated that “‘ the marriage 
contract was entered into here and on that ground the court was 
asked to deal with it.” The Irish case of Sproule v. Hopkins ** 
also clearly accepts jurisdiction on the basis that the contract of 
marriage was entered into and the marriage celebrated in Ireland. 
Scottish cases such as MacDougall v. Chitnavis** and Prawdzic- 
Lazarska v. Prawdzic-Lazarski** are evidence that jurisdiction has 
been exercised on the ground that the marriage was celebrated 
within the forum in Scotland. The Canadian case of Gower v. 
Starrett, already referred to, is authority on the same point. 

In the light of these cases it must be accepted that the court 
of the ceremony has, as such, a jurisdiction to annul. But ought 
such a jurisdiction to be confined to matters of form, to matters 
in which the ceremony is attacked? Such a restriction would be 
unreasonable because it would mean that some of the many matters 
which make a marriage void would be within the court’s com- 
petence whilst others, such as bigamy, would be excluded from 
this jurisdiction. 

It could have been argued in this case that the court of the 
ceremony ought to have jurisdiction in any case when impotence 
is the ground upon which nullity is sought because in the case 
of impotence the respondent brings to the ceremony a permanent 
disability which prevents the consummation of the ceremony.** 
However Lord MacDermott was content to rely on the point that 
impotence was the only ground originally for a voidable marriage, 
and there was no sound basis for any distinction between void and 
voidable in Northern Ireland before the 1989 Act, and as the new 
grounds created by this Act are to be treated “in respect ôf 
the same or like matters before the commencement of this Act”? 
(s. 28 (i)) the same ought to apply to them. 

If the principles of the Ecclesiastical Courts are to be followed 
then any such distinction between void and voidable marriages in 
relation to the jurisdiction for annulment must be resisted, and until 
Parliament sees fit to change the law then in the words of Lord 
MacDermott *”: ‘* The directions of section 18°* would be better 
met by holding that the court of the ceremony has a complete 
jurisdiction in nullity cases rather than a jurisdiction which is 
exercisable if. the marriage is void but not if it is voidable.” 

30 (1822) 1 Add. 5. 

$1 (1811) 2 Hag Con. 54. 

32 (1894) 10 T.L.R. 426. 

43 [1908] 2 I.R. 188. 

34 1937 B.C. 890. 

35 1954 8.C. 98. 

36 Ses The Formation and Annulment of Marriage, by Joseph Jackson at p. 210. 


37 [1955] N.I. at 81. 
88 1870 Act—same as s. 22 of the English Act, 1857. 


Nov. 1956 NULLITY JURISDICTION IN NORTHERN IRELAND 677 


It might be argued that the ratio decidendi of Addison v. 
Addison is simply that the court of the ceremony has jurisdiction 
to annul a marriage on the ground of the impotency of the respon- 
dent and that it is not authority for anything further, but it was 
clearly the intention of the learned judge that the decision should 
be that there is no ground for distinguishing between a void and 
voidable marriage and that all marriages may be annulled by the 
court of the place of ceremony. Further there is no suggestion 
in the judgment that other courts such as the court of the 
domicile shall not have concurrent jurisdiction. 

“< The concept of an exclusive jurisdiction in matters affecting 
status, which is based on domicile still has its attractions despite 
the problems it has encountered in recent years.” These words 
of Lord MacDermott, however interesting they may be, must now 
surely be relegated to the realm of “‘ pipe-dreams’’ because in 
recent years there has been a virtual abandonment of the test 
of domicile altogether in favour of the test of * ordinary residence ”’ 
both in the case of proceedings for divorce and for nullity.” There 
is of course the proviso that this new test shall not operate if 
the husband is domiciled in any other part of the United Kingdom. 

Underlying all this however there are matters of serious import 
and in Addison v. Addison the learned judge was at pains to 
point out that any decision he made must be distinguished from 
considerations of conflict and conclusiveness. There are now two 
matters concerning nullity jurisdiction in Northern Ireland which 
merit urgent attention. The first is that the recent enactments “° 
of the English Parliament and of the Northern Ireland Parliament 
have along very similar lines made nullity and divorce more easily 
obtainable by a wife and jurisdiction is not necessarily based on 
domicile, yet as far as the matter of the recognition of judgments 
fnade in the different legal units of the United Kingdom is con- 
cerned no change has been provided for.“ To receive recognition 
a judgment concerned with status must be a judgment of the 
court of the domicile unless that court by way of “ renvoi” 
transmits the power to change the status of its domiciliaries to 
courts of another country and may recognise such decrees of those 
courts as equal in validity to those of its own courts as was seen 
in Armitage v. Att.-Gen.‘? What then of the decrees of the 
English courts or the Northern Ireland courts given under the 
authority of the new legislation—are they not to receive mutual 


39 Bee s. 1 (1) (a) of the Law Reform (Miscellaneous Provisions) Act (Northern 
Ireland), 1951, which 1s similar to s. 18 (1) (b) of the [English] Matrimonial 
Causes Act, 1950. 

40 In Northern Ireland—Matrimonial Causes Act, 1989. 

Law Reform (Miscellaneous Provisions) Act, 1951. 
In England—Matrimonial Causes Act, 1937. 
Matrimonial Causes Act, 1950. 
41 See Graveson, 3 I.C.L.Q. 875-878, where he discusses four remedies for this 
vil 
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recognition? Whilst there are signs** that the judges are not 
withholding such recognition, it is not right and proper that such 
an important aspect of our public policy should be left in this 
unsettled state. The Parliaments concerned should have prepared 
for this eventuality and it is still their duty to do so by means — 
of an-Act providing for mutual recognition of status judgments 
given under similar legislation in the United Kingdom. 

The second matter is that now we have at least two Northern 
Ireland decisions on status matters,** which are either contrary: 
to the prevailing judicial opinion in England or about which 
judicial opinion there is unsettled. This divergence is in some 
ways a healthy one and the Northern Ireland courts are not in 
isolation in these matters because the courts of British Columbia 
have independently come to the same conclusion; however there 
still remains for the future yet another aspect of the problem of 
international recognition and conclusiveness. Perhaps the time 
has come for the United Kingdom to seek uniformity on matters 
of status amongst the legal units contained within this political 
group, and then to sponsor an International Convention designed 
to establish a uniform basis for Jurisdiction in these important 
matters. 

There can be no doubt that the very carefully thought out 
judgment of Lord MacDermott in the present case will receive 
very respectful attention amongst the Judiciary and jurists through- 
out the English-speaking world. 

D. Couwyn WoLrums,* 


43 Carr v. Carr [1955] 1 W.L.R. 422. 
#4 Mason v. Mason and Addison v. Addison. 
* Lecturer in Law at the Queen’s University, Belfast. 


NOTES OF CASES 


WHO MAY BE DESERTED 


Four recent decisions, hinging on the reactions of a wife when her 
husband left her, seem at first sight difficult to reconcile with each 
other. Indeed, in the latest of these decisions,> one member of 
the Court of Appeal? said that he had considerable doubt whether 
the first two of the cases in question ° were rightly decided. The 
other two members of the court * thought that the earlier cases 
were distinguishable, but might need careful consideration by the 
Court of Appeal on a future occasion. 

In Beigan v. Beigan, the husband had committed adultery which 
his wife had condoned, but when he tried to induce her to accept 
into their home the child born of the adulterous union, she refused. 
The marriage deteriorated, the husband frequently threatened to 
leave, entertained groundless suspicions of his wife’s adultery, and 
insisted that she should return to the house by 9.80 p.m. One 
evening when she was Visiting a woman friend he caused their son 
to telephone to confirm that she was indeed there. A violent 
quarrel took place when she returned home, the husband repeated 
his threat to leave, and she replied: ‘“‘ If you go now, you do not 
come back again.’ Nevertheless in the middle of the night he 
left the house, threatening that he would strip it of all furniture. 
When he returned, either the next day or a day or two later, the 
locks on the door had been changed and although he gained 
entry to the house, the wife refused to have him back. The Court 
of Appeal unanimously confirmed the decree nisi granted to her 
at first instance on the grounds of her husband’s adultery which, 
although condoned, had been revived by his subsequent departure. 
The decree had also been based on the husband’s desertion, and 
although this was not confirmed on appeal, all the members of the 
court affirmed that, if necessary, they would also have been pre- 
pared to find the husband guilty of desertion, which had not ceased 
to run either because of the wife’s warning that if he went he could 
not return, or her attempt to exclude him from the house and her 
refusal to take him back. The court referred to the fact to which 
the Report of the Royal Commission on Marriage and Divorce 
recently drew attention, that in England, unlike Scotland, the 


1 Beigan v. Bergan [1956] 8 W.L.R 281, C.A.; 2 All E.R. 630; [1956] P. 318. 
Since this note was written there has been a further decision by the Court of 
Appeal in Gibson v. Gibson [1956] 7 C.L. 48 and The Times, July 18, 1956. 

2 Denning L.J. [1956] 3 W.L.R. 281, 264. 

3 Barnett v. Barnett [1955] P. 21; 2 W.L.R. 220; [1954] 3 All E.R. 689, 
and Fishburn v. Fishburn [1955] P. 29; 2 W.L.R. 286; 1 All E.R. 230. 

4 Birkett L.J. [1956] 3 W.L R. 281, 288, and Parker L.J., ibid., p. 200. 


679 


680 THE MODERN LAW REVIEW Vor. 19 


deserted party need not prove that throughout the three-year 
period of desertion she has been ‘“‘ willing to adhere” to her 
husband. Denning L.J. thought that, if a wife locks the door 
against her husband, it does not automatically terminate his deser- 
tion, and added: ** It all depends on whether it has any effect on 
the husband by preventing him from seeking a reconciliation.’’ 
This, of course, is on the assumption that the initial act of depar- 
ture has been found to constitute desertion, and not mere separation 
by consent, a point which it will be submitted may well have arisen 
in at least one of the earlier cases which caused difficulty to the 
court. 
In reaching their decision, the Court of Appeal approved and 
followed a decision of the Divisional Court in Bevan v. Bevan.* 
Here the wife, from her earnings of £4 10s. per week, had handed 
her husband a total of £64 at the rate of £8 a week for the hire- 
purchase instalments on their furniture. Having diverted the £64 
to his own pleasures, the husband announced that his things were 
packed, he was leaving her and the furniture was being returned. 
The wife persuaded her father to call at her husband’s place of 
work to find out what had happened, and in this and subsequent 
interviews the husband offered no explanation of what he had done 
with her money or why he was leaving her, expressed no regret 
for what he had done but inquired if she was prepared to buy the 
furniture over again. The wife’s reply to the latter inquiry was 
that she did not want to see him again and wanted a divorce. 
Three months after the initial separation, the husband wrote 
(presumably on legal advice) a letter containing protestations of 
affection and of his intentions to replace some of the furniture for 
which the wife had paid, and inviting her to return to him. The 
wife did not reply to this letter, and the husband made no further 
approach to her, nor did he at any time attempt to secure accom- 
modation for them or save a penny to repay the money he had 
spent or to buy new furniture. The Divisional Court held that 
the husband was in desertion, had never made a bona fide offer of 
reconciliation which the wife was bound to accept, and that the 
fact that the wife had told him she did not wish to see him again 
had not stopped his desertion from running. In reaching this 
decision Collingwood J. sought to distinguish this case, where the 
wife had merely said she did not want her husband back, from the 
earlier cases of Barnett v. Barnett and Fishburn v. Fishburn, 
where she had sought to lock him out. 

A few comments may be appropriate at this stage on Beigan 
and Bevan, before considering the earlier cases. 

(1) In Betgan, it was unnecessary for the husband’s departure 
to amount to full legal desertion. It is clear law that a condoned 
matrimonial offence may be revived by conduct falling short of a 


5 [1955] 1 W.L.R. 1142; 8 All E.R. 332. 
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further matrimonial offence, provided it constitutes harshness or 
neglect of a real and substantial kind.* Birkett L.J. stressed in his 
judgment that it is the party who commits the first matrimonial 
offence who first unsettles the marriage, and that although the 
other spouse may be prepared to forgive, the old wounds may 
easily be reopened by later bad conduct by the offending party. 

(2) In both Betgan and Bevan, the husband’s departure was 
the culmination of a course of conduct verging on the intolerable. 
In Beigan, his attempts to persuade his wife to accept into their 
home the child of his adulterous union; his groundless suspicions 
that she was guilty of his own offence, his attempts to cut her off 
from reasonable social intercourse by imposing a curfew on her, 
and the indignity of causing her son to check her whereabouts with 
her friends, combined to create a situation in which the wife might 
well have been justified in leaving him. So also in Bevan, where 
the husband’s fraudulent acceptance of his wife’s weekly payments 
‘over a period of several months, knowing that what she was paying 
for would be taken from them, must have permanently undermined 
his wife’s confidence in him. 

(8) In both cases, the deserted party had made considerable 
efforts to preserve or stabilise the marriage, and repudiated the 
deserting husband only under additional provocation. In Beigan, 
having condoned her husband’s adultery and endured the course 
of conduct referred to in (2) above, the wife locked her husband out 
after he had threatened to strip the house of furniture. In Bevan, 
the wife had made considerable contributions towards the common 
household (£64 is quite a lot of money to someone earning £4 10s. 
a week) and told the husband she did not want to see him again 
only when he demanded a similar sacrifice a second time. 

It is, indeed, encouraging to find the court again leaning in 
favour of the partner who has tried to ensure the continuance of 
the marriage; too many past decisions in this branch of the law 
prompt the conclusion that the courts favour the party who stands 
on his or her legal rights, regardless of the effect on the marriage.’ 
The recent welcome tendency by the courts to administer justice 
as well as law has nowhere been more manifest than in their dealings 
with husbands and wives. Clearly this is a field in which rigid 
principle should be tempered in the light of the general behaviour 
of the spouses. 

The earlier decisions of Sachs J. in Barnett and Willmer J. in 
Fishburn share a somewhat muddy setting. In each case the 
parties had been living a ‘‘ cat and dog ” life for some years, which 
neither had attempted to resolve; in each case the malice of each 


6 Per Denning L.J. in Richardson v. Richardson [1950] P. 16, 28. 

T e.g., the strict rules on condonation, now condemned by a majority of the 
Royal Commission on Marriage and Divorce; the harshness of the trust of 
property in favour of the pee spouse exemplified in Hoddsnott v. 

oddsnott [1949] 2 K.B. 406, and condemned unanimously by the Royal 
Commission. 
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spouse towards the other was evidenced alike in the home and the 
witness-box. There was no wronged and innocent party. In each 
case the judge’s task was not that of deciding which party was 
telling the truth, but rather of gauging from two fictional and 
intentionally misleading stories where the more important facts 
might in truth have lain.*® 

In Barnett, there was dispute as to the paternity of a child to 
which the wife gave birth in 1946. Four years later, the husband 
left the house with some belongings after a scene in the late evening. 
Thirteen days later, when he returned to fetch some more of his 
belongings, the wife had changed the locks on the doors and he 
secured an entry to fetch his clothes only after invoking the 
assistance of the police. ‘Three days later, the wife’s solicitors 
wrote asking him to enter into a separation agreement and not to 
return to the house. The husband agreed, but never in fact signed 
the agreement, although he paid some maintenance. More than 
a year later the wife wrote an admirably phrased letter (which the 
court found wholly out of character and was not prepared to 
consider bona fide), asking him to return. Three years after the 
husband’s departure both parties petitioned for divorce on the 
grounds of the other’s desertion, but during the course of the hear- 
ing, counsel for the husband conceded that his client’s act in 
leaving the house amounted to desertion. Sachs J. found that the 
husband had not proved expulsive conduct by the wife at that time, 
that he had never subsequently approached her with a view to 
returning to her, but that the wife, for her part, was and remained 
glad that he had left. She had evidenced her unshakable inten- 
tion never to have him back, not only by changing the locks on 
the doors, but also by her request for a separation agreement and 
by her attitude as observed by the police when the husband callad 
for his clothes, and subsequently by the court at the hearing. On 
these findings he held that, by thus decisively negativing the 
husband’s return, the wife had stopped his initial desertion from 
continuing, since ‘‘ the separation became consensual shortly after 
it occurred.” This prompts the doubt whether it was not in fact 
consensual (despite the husband’s admission through his counsel) 


8 In Barnett v. Barnett, Sachs J. said inter alia at [1955] P. 21, 28: “As 
witnesses, husband and wife are not ill-matched. Each in turn showed a 
fine disregard for accuracy on matters which were obviously within their 
knowledge . . . In so far as either made allegations of affirmative facts ın 
furtherance of their respective cases, or ın attempted destruction of that of 
the opposite party, neither reached the lowest standard of reliability needed 
to secure & judgment of a court on any matter.’’ In Fishburn v. Fishburn, 
Willmer J. said at [1955] P. 29, 88-34: ‘‘I confess that I found the 
evidence of both parties very unsatisfactory ... This discrepancy between 
pleaded and ati cases on both sides makes ıt difficult for me to accept 
the word of either party where it was in conflict with that of the other, 
except where it ıs corroborated by some of the independent contemporary 
ee to which I have already referred, or by the essential probabilities 
of the case. 


Nov. 1956 NOTES OF CASES 688 


from the beginning. Thus the wife’s petition was dismissed, and 
the parties were left without a remedy. 

In Fishburn, the wife had originally withdrawn from the 
marriage bed because of her suspicions about the husband’s rela- 
tions with other women. These suspicions, which the husband 
made no attempt to allay, were reasonable at the time, but since 
the wife never attempted to find out the true facts, and made no 
allegation of adultery at the hearing, it was held that they had 
ceased to be reasonable by that time. Some sixteen months later, 
the husband was convicted of an assault upon her and bound over. 
Some six months after that he reduced his weekly allowance to her, 
and after a further six months ceased to maintain her altogether. 
At about the same time that the maintenance ceased, the wife 
ceased to cook or perform other wifely duties, and issued a summons 
for wilful neglect to maintain her. After some negotiations the 
husband made an offer of maintenance which was admittedly con- 
ditional on the wife’s leaving him, although no such maintenance 
was ever paid, and at the time of the hearing the husband had 
not been maintaining the wife at all for six years. Nevertheless, 
on a resumed hearing before the magistrates, the wife’s complaint 
was dismissed, and Willmer J. concluded that Her case could not 
have been adequately presented, because no reference was made 
to the fact that a few weeks before the husband had thrown the 
wife’s clothes out of his room, which had formerly been the 
matrimonial bedroom, and had locked the door against her. 
Shortly after the dismissal of her summons the wife fitted a Yale 
lock to the door of her room to keep out the husband, who had 
been insisting on bringing his meals in there. 

Willmer J. found that the husband was initially guilty of deser- 
tion when he threw the wife’s clothes out of his room and locked 
fhe door against her, but that the wife’s reaction in locking her 
door against him followed so swiftly as not to afford him any 
reasonable locus poenitentiae, and so effectively prevented any 
possibility of reconciliation as to end the husband’s desertion. 
Thus again the parties were without a remedy. 

An important difference between the two cases is that whereas 
in Barnett the husband admitted desertion in the first place, in 
Fishburn desertion by the husband was found by the court. Never- 
theless, the facts in both cases were, to say the least, somewhat 
confused. In Barnett, there was the dispute over the paternity 
of the child, although presumably adultery by the wife could not 
be proved. In Fishburn, it was the wife who first withdrew from 
the consortium on the basis of suspicions which she never attempted 
to put to proof, and the court may also have been influenced by 
the fact that her complaint of wilful neglect to maintain had been 
dismissed by the magistrates, although clearly no maintenance had 
been paid. It may well be that the ratio dectdendi of the two cases 
should be put no higher than that the court was not prepared to 
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offer relief to either party on the basis of the evidence before it, or, 
to repeat the words of Sachs J. in Barnett, “‘ neither (party) 
reached the lowest standard of reliability needed to secure a 
judgment of a court on any matter.” 

O. M. STONE. 


THE JURISDICTION IN GUARDIANSHIP OF THE 
CHANCERY DIVISION 


THERE can be little doubt that in Re G. (an infant)* the Court 
of Appeal? wanted to achieve the result, in the words of Lord 
Kivershed M.R.,° “that this unfortunate child should be given 
the best chance she can have of a happy and useful life.” But 
doubts remain as to the means by which this result was to be 
achieved. The subject of the case was a girl of four and a half, 
the illegitimate offspring of a coloured man and an Englishwoman. 
She had been in the care of her putative father, and was being 
looked after in Wales ‘‘ with great kindness’? by a woman who 
also looked after his legitimate child. In 1954 the mother applied 
for the child to be handed over to her, but Glyn-Jones J. refused 
to make such an order, finding that there was a mutual attach- 
ment between the child and her putative father. The father then 
applied to have the child made a ward of court, and himself 
appointed as her guardian; the mother again applied for care 
and control. Wynn-Parry J., after hearing considerable evidence, 
decided that he could not possibly consider the mother unsatis- 
factory and said: ‘*I have decided to exercise my discretion by 
accepting the mother’s undertaking not at any time hereafter to 
have any contact with the putative father. I regard that as 
vital. On that undertaking, I direct that the infant be handed 
over to the mother.’ He also directed that the child should 
thereupon cease to be a ward of court. From this latter part 
of the order the father appealed, asking that the child should 
remain a ward of court and directions be given for him to have 
reasonable access. The Court of Appeal unanimously upheld the 
original order. 
There were really three questions at issue here— 


(1) Should the child be transferred to her mother’s care 
and control, or remain in that of the putative father, 
either where she was or with someone else whom the 
father might find to take care of her? 

(2) Should she remain a ward of court? 

(8) If she did so remain, should the putative father be 
granted access? 

1 [1956] 1 W.L R. 911; [1956] 2 All E R. 876. 


2 Of Lord Evershed M.R., Morris and Romer L.JJ. 
3 [1956] 1 W.L.R. 911, 918. 
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In these undoubtedly very difficult circumstances, the decision 
that the child should be handed back to her mother and that the 
putative father should not be allowed access to her were probably 
. both wise, if hard. The mother and putative father had quarrelled 
violently; the mother was in a nervous state, and clearly every 
convenient means should be taken to reduce the tensions in the 
child’s life. What is perhaps unfortunate is that, in deciding 
that the putative father had no rights in respect of the child, 
the Master of the Rolls should say: “ in the case of an illegitimate 
child the limit of the obligation of the father will be to make 
financial provision for it in order to relieve other people, and 
particularly the general public, of such obligation. But the father 
has no such obligation to bring up the child as has a lawful 
father. The only parent in that respect which the law regards 
as responsible for the child is its mother.’ This was in fact 
the finding in Re M. (an infant), where it was held that the 
putative father could not object to the child’s adoption, when he 
had no real alternative to offer, but the principle is surely qualified 
by the decision in Re Aster (an infant)’ that where the putative 
father is prepared to shoulder his moral responsibility, and either 
to make himself responsible for the child’s upbringing, or to find 
others who will do so on his behalf, and these arrangements are 
preferable to those the mother can make, the law will accept that 
offer and appoint a guardian suggested by the putative father, 
where that is for the infant’s welfare. The real point would seem 
to be that in Re Aster it was for the child’s welfare to become 
the ward of the putative father’s married brother and his wife 
, rather than be adopted by strangers in blood, as the mother 
intended, whereas in Re G. it was for the child’s welfare that 
the relationship with the father should be severed. 
°” But this need not involve the court’s washing its hands of the 
whole affair and handing the child over entirely to the mother. 
What is objectionable is the decision that the child should cease 
to be a ward of court. This was a handicapped child, however 
physically fit she might be; the problems of her upbringing would 
almost inevitably be greater than those of most English children. 
Lord Evershed gave this version of the first argument of counsel 
for the putative father: ‘‘In the interests of the child, it is 
desirable that there should be at any rate some sort of super- 
vision: the mother is the sole reed on which the child’s life 
rests, and, therefore, continuance of the wardship would give the 
supervision.” It is submitted that, when divorced from the 
putative father’s application for access, this is unanswerable. It 
is particularly unfortunate that the Court of Appeal should have 
decided against the continuance of the guardianship of the Chancery 
Division because of the lack of means of the parties, though 
4 [1955] 2 Q.B. 479. 

5 [1955] 1 W.L.R. 465; [1956] 2 All E.R. 202. 
VoL. 19 45 
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fortunately the Master of the Rolls expressly refuted any suggestion 
that the decision was based on the fact that both parties were 
legally aided. If the jurisdiction in guardianship of the Chancery 
Division is to be of value, it would seem imperative that its 
exercise should depend upon need and not on means. 


O. M. STONE. 


MATRIMONIAL DOMICOLE AND MATRIMONIAL PROPERTY 


FoRTUNATELY or unfortunately (according to taste) it is not often 
that the judgment in an English case consists almost entirely of 
a discussion of two academic writers’ rival views, but due to an 
argument “which might almost be said to set the professors by 
the ears.”?* Re Egerton’s Will Trusts? has become such a case. 
The material facts as admitted or established were simple: the 
testator who was then domiciled in England, married a domiciled 
Frenchwoman at the Paddington Register Office in 1982. There 
was no marriage contract or settlement, but it was agreed before 
their marriage that the parties would settle in France “as soon 
as possible ’’ and that they would establish their “‘ permanent and 
only home there.” The testator in fact settled in France some 
time after September, 1984, and either then or at some later date 
acquired a French domicile of choice. The wife being still alive 
the issue now before the court was whether the testator’s estate 
should be administered on the footing that the régime of community 
of property as provided by French law applied thereto. Since 
no argument was based upon the change of domicile which did 
in fact take place,* the issue was narrowed to determining the 
system of law which governs the rights of husband and wife to 
each other’s movable property where there has been no marriage 
contract or settlement. It was agreed that this system is the 
“law of the matrimonial domicile,” but hitherto there has been 
no authority as to the meaning of that phrase and the argument 
in the present case mirrored a controversy between two of the 
leading English writers on private international law. 

Dr. Cheshire argues that although normally the domicile of the 
husband at the date of the marriage will be the matrimonial 
domicile, its selection is the result of no more than a presumption 
which may be rebutted if at the time of their marriage the parties 
intended to acquire, and thereafter acquired, a domicile in some 
other country.* Dr. Morris concedes that this view is at first sight 


1 [1956] 8 W.L.R. at p. 456. 

2 [1966] 8 W.L.R. 468; [1956] 2 All E.R. 817. 

3 The absence of argament on this point was due to “ reasons connected with 
French law '’ ([1956] 8 W.L.R. at p. 457).- Roxburgh J. was accordingly 
spared from unravelling the exotic mysteries of Lashley v. Hog (1804) 4 
Paton 581 

4 Private International Law (4th ed.), p. 494. 
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reasonable, but rejects it on the ground of impracticability for all 
save exceptional cases, and prefers the husband’s domicile at the 
date of the marriage.” Roxburgh J. was unable to find any 
“ foundation in the authorities for Professor [sic] Cheshire’s 
view,” ° and awarded the dispute’ ‘in substance ” to Dr. Morris 
who thereby scored a noticeable victory for Dicey.* 


The learned judge was impressed (as is Dr. Morris °) with the 
case where an immediate change of domicile is both intended and 
effected, and suggested (by way of compromise?) that in such 
circumstances the court would infer from the parties’ conduct a 
tacit agreement that the law of the new domicile was to regulate 
their proprietary rights.1° This suggestion had no bearing on the 
present case where the change was to be effected merely ‘‘ as soon 
as possible,” but is respectfully submitted to be an admirable 
method of preventing what, in some circumstances, might be an 
absurd result. Unfortunately no such compromise is possible of 
the more notorious controversy concerning the system of law 
which determines capacity to marry. The arguments against the 
theory which was rejected in the present case are in substance 
the same as those which oppose the doctrine of the intended 
matrimonial home, and are too well known to bear repetition or 
comment. However the writer cannot forswear drawing attention 
to the “‘meagre”’ evidence of the spouses’ intentions which was 
available for Roxburgh J.’s consideration even although the wife 
was alive and able to give evidence upon affidavit. 


MICHAEL MANN. 


° PoLygaMy PROBLEMS 
UNDER THE NATIONAL Insurance Acts, 1946-1956 


A conruicr lawyer might well be excused for overlooking the 
provisions of the Welfare State as being likely to afford him 
material for thought. However, decisions of the Insurance Tribunal 


5 Dicey, Conflict of Laws (6th ed.), pp. 705, 641-542. Graveson, Conflict of 

Laws (8rd ed.), p. 262 takes a similar view; also Wolff, Private International 

Lew (2nd ed.), p. 860. 

[1956] 8 W.L.R. at p. 462. A dictum by Vaughan Williams L.J. (Re 

Martin [1900] P. 211, 240) was the only judicial pronouncement referred 

to both in the judgment and (semble) in argument. There are no English 

authorities in point, but see Frankel v. Commissioners of Inland Revenue 

[1960] 1 8.A.L.R. 220 cited in Cheshire, op. cıt., p. 492. 

The wife's claim to have the estate administered under the régime of com- 

munity of property therefore failed. 

But see Re Russan Commercial and Industrial Bank [1955] Ch. 148, 155 

for Dicey in retreat. 

® Dicey, op. cit., p. 542. 

10 [1956] 38 W.L.R. at pp. 460-461. Cf. Westlake, Private International Law 
(7th ed.), p. 72. 
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and Insurance Commissioners show that polygamy problems were * 
capable of arising under sections 14 and 17 of the National Insur- 
ance Act, 1946. ‘Section 14 entitles a woman to ‘* maternity 
benefit,” subject to certain conditions, “fif she or her husband 
satisfies the relevant contribution conditions,’ and section 17 
entitles a widow in certain circumstances to “‘ widow’s benefit ” if 
& the husband satisfied the relevant contribution conditions.”’ 


In dealing with claims for one or the other of these benefits, 
the insurance tribunals consistently followed the Hyde v. Hyde? 
and Baindail v. Batndail* rules. In all cases of polygamous 
marriages * the claimants were held not entitled to benefit in right 
of the “ husband’s’’ insurance because the two sections were 
held, upon a true construction of them, to be, if one may use 
such an expression, “‘ geared to’? monogamous marriages only.* 
There is, however, a recent decision of the Insurance Tribunal 
which illustrates a departure from these rules and which will 
therefore interest conflict lawyers. -The decision, which in many 
respects presents similar features to the Sinha Peerage Claim,’ 
is Decision No. R(G) 2/56. The claimant claimed on July 8, 
1955, payment of maternity benefit in right of the insurance of 
S, to whom she was married sometime between 1942 and 1948 
in East Punjab, India, where they were both domiciled. Both 
parties were Sikhs and the marriage took place under Sikh law. 
Neither party had been married before, and, according to the 
Sikh religious laws, a husband might take a second wife during 
the subsistence of his first marriage if he had had no child by 
his first wife.’ S, in fact, had never married a second wife.’ 

On May 18, 1955—that is to say before the claimant submitted 
her claim—an Indian Statute, the Hindu Marriage Act, 1955, came 


1 “© Were” 18 used advisedly, because, by virtue of section 8 of the Family 
Allowances and National Tearen Act, 1956, vahd polygamous marriages 
are now to be effective for the purposes of the Family owances, National 
Insurance and Industrial Injuries schemes, if they are in fact monogamous. 

2 L.R. 1 P.D. 130, at p. 183 (per Lord Penzance), that a marriage is not a 

marriage according to the meaning of that word in English law unless ıt 

is, at,the tıme ıt was solemnised, a ‘‘ voluntary union of one man and one 
woman to the exclusion of all others.” 

[1946] P. 122, that @ polygamous marriage, valid by both the leges domialu 

of the parties and the lex loot celebrationss, will prevent either spouse from 

contracting a second valid monogamous marriage in this country if the first 
marriage 18 still subsisting. 

4 Decisions No. CG 116/51, R(G) 18/52 (both widow's benefit) and R(G) 
11/59, R(G) 8/55, R(G) 7/55 (maternity benefit) follow the Hyde v. Hyde 
rule; Decision No. R(G) 6/61 follows the Batndasl v. Batndail rule. 

5 As, of course, 1s the Matrimonial Causes Act, 1950; see Risk v. Risk [1951] 
P. 50. © 

6 [1046] 1 All E.R. 848n. Cf. Mehta v. Mehta [1045] 2 All E.R. 600. 

Contrast the religious sect which the first Baron Sinha and his wife joined, 

the Sadharan Brahmo Samaj sect. 60 long as they did not leave the sect, 

they were bound to practise monogamy. 

Nor, of course, did Baron Sinha, though he could have done had he left the 

sect. 


~ 


` 
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into force.” The effect of its provisions on the claimant and S 
was that neither of them could thereafter validly marry another 
person during the subsistence of their marriage.’° In other words, 
as from May 18, 1955, their actually monogamous marriage was 
converted from being a potentially polygamous one into a legally 
monogamous one. As the Tribunal said— 


‘ From that date the possibility of more than one wife 
or widow being entitled to the same benefit by virtue of 
marriage to the same man could not arise and as the result 
of the law of their domicile the marriage of the spouses would 
be a ‘union for life to the exclusion of all others.’ We are 
of the opinion that to hold that after May 18, 1955," S was 
not the claimant’s husband within the meaning of section 14 
(1) of the National Insurance Act, 1946 would do violence 
to the intention of the legislature evidenced by the language 
of the National Insurance Acts and their manifest scope and 
objects.”’ 


The Tribunal regarded as being beside the point that the 1955 
Act did not invalidate actually polygamous marriages entered into 
before May 18, 1955,'* because the present marriage had never 
been polygamous in fact. They further pointed out that section 
5 (1) of the 1955 Act made it a condition of a future valid marriage 
that neither party had a spouse living at the time of the marriage 
so that it was now impossible to say that the parties’ potentially 
polygamous, though actually monogamous, marriage could become 
polygamous in fact. It was therefore held that since S was the 
husband of the claimant as from May 18, 1955, she was entitled 
to maternity grant in right of his insurance. 


It is strange that the Tribunal did not consider the Sinha case 
in connection with the present one, for both cases have in common 
the feature that the marriages were, at the outset, potentially 
polygamous. Upon this point the Tribunal had said— 


“Tt is clear that to satisfy Lord Penzance’s definition the 
union must have been monogamous at the time it was solem- 
nised. This cannot be predicated of the claimant’s marriage 
so that it cannot be said of her that she was ‘ married to her 


* The order of events is similar ın the Sinha case: the Baron married, 
potentially polygamously, ın 1880; he joined the sect requiring monogamy in 
1886; his son, now claiming his seat ım the House of Lords, was. born 
in 1887; he was raised to the peerage in 1919. 

10 Contrast the Simha case; by leaving the sect, the Baron could have validly 
married another wife. 

11 Ttalics supplied. One may presumably say that Baron Sinha was monoga- 
mously married ss from 1886. 

12 But, by section 18 (2) (i) of the 1955 Act, a wife could obtain a divorce in 
the case of any marriage solemnised before the commencement of the Act on 
the ground that the husband had married again before such commencement 
or that any other wife of the husband marred before such commencement 
was alive at the time of the solemnisation of the marriage of the petitioning 
wife, provided that ın either case the other wife was alive at the time of 
the presentation of the petition. 
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husband by a marriage in the sense in which that term is 
used in Great Britain... .’” 
and that the situation had never before been contemplated where 
an actually monogamous, though potentially polygamous, marriage 
could be converted by a statute such as the 1955 Act into a legally 
monogamous one. 
In rendering this eminently sensible decision, the Tribunal seems 
to have caught the spirit of Gurvitch *“— 


“ Where an ever widening gulf yawns between traditional 
jural categories and the reality of law, the sociology of law 
becomes a burning actuality ... The jurist can no longer 
make a single step without doing the work of a sociologist, 
without calling in the sociology of law. And, since this last, 
as a methodical science, is often absent from legal education 
and never occupies the place to which it is entitled, we see 
here and there the birth of spontaneous sociology of law in 
the work both of legal theorists and judges.” 


Even so, both this case and the fact that an Act** of 1956 
amends sections 14 and 17 of the 1946 Act so as to allow claims 
by ‘polygamous wives,” inevitably leads one to ask whether 
amending legislation is needed in other cases where there may be 
more than one apparently valid claimant for some statutory right. 
Thus, it is by no means clear that, if H, domiciled in Sierra 
Leone, married W, similarly domiciled, according to some tribal 
law of that country permitting polygamy, and subsequently pur- 
chased some English immovable property, W could claim the 
rights of a wife on an intestacy.: Nor it is clear what would be 
the position if H and W acquired an English domicile after their 
marriage and H died intestate possessed only of movable property. 
If one looks at section 46 of the Administration of Estates Act, 
1925, as amended by the Intestates’ Estates Act, 1952, they seem 
to be “peared to” monogamous ** marriages only. Indeed, if 
H had, in the above example, actually taken two wives, it would 
seem even more unlikely that both could claim.** 

Other problems which might well arise for consideration at a 
later date include the rights of a “‘ polygamous wife” under the 


13 Sociology of Law, pp. 10-11. 

14 By the Family Allowances and National Insurance Act, 1956, supra, note l. 
See Dicey, Conflict of Laws, 6th ed., pp. 226-227. As amended by the 1952 
Act, s. 46 of the 1925 Act refers to ‘‘a husband or wife,” ‘‘ the husband or 
wife,” “the surviving husband or wife '’; indeed subs. (2) reads ‘‘ A husband 
and wife shall for all p ses of distribution or division under the foregoin 

rovisions of this section treated as two persons’’ (italics supplied). Tod 

augham in the Sinha case, at p. 349, confines himself to the type of 
situation there under consideration, so that pee a wife in circumstances 
similar to those of the claimant in Deoision No. R(G) 2/56 could claim on 
her husband's intestacy governed by English law. 

15 This would seem to follow from the Sinha case, at p. 849, and Seedat's 
Ezecutor v. The Master [1917] A.D. 802. 

16 The children would be safeguarded, since, even if they are regarded as ille- 
gitimate, the Acts cover them, 
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Fatal Accidents Acts; the Inheritance (Family Provision) Act, 
1988, as amended by the 1952 Act; her right to a grant of 
administration under the Non-Contentious Probate Rules, r. 21 (1); 
her position under sections 12 and 17 of the Married Women’s 
Property Act, 1882. It would certainly seem that the only sure 
method of settling the problem of these potential legal Cinderellas 
in such respects is to consider extending the provisions of the 
1956 Act to cover them. 
P. R. H. Wess. 


OccuPieR’s LIABILITY FoR NEGLIGENCE 


THE heroine lies bound hand and foot on the railway track. The 
express is thundering towards her. The problem for this juristic 
scenario is to determine who is the hero and who the villain. 
I stigmatise as the villain the man who asks whether the heroine 
is an invitee, a licensee or a trespasser. My hero is the man who 
says that the categories of invitee, licensee and trespasser have 
nothing to do with the case, and that the sole question is whether 
the engine driver is negligent. But there are still lawyers who 
would put my hero in gaol as a subverter of the established laws. 

Since Dunster v. Abbott * the doctrine of liability of an occupier 
of land for active negligence, despite its rejection by one textbook 
writer, has made progress. It made its forensic appearance in that 
case when Denning L.J. said in his judgment: ‘fit does not 
matter whether the plaintiff was an invitee or-a licensee. That 
distinction is only material in regard to the static condition of 
the premises . . . It has no relevance in regard to current opera- 
„tions, that is, to things done on the premises.” In a note in 
this Review %* this thesis was linked with the juristic doctrine of 
the American Restatement and the views of Marsh and Newark. 
The principle was applied by Finnemore J. in Slade v. Battersea 
and Putney Group Hospital Management Committee,’ and supported 
in further notes in this Review.7* It has now been restated by 
Denning L.J. in the leading judgment in Slater v. Clay Cross Co., 
Ltd.* and is supported by his brother judges. Birkett L.J. said: 
“I am entirely of the same opinion and have nothing to add.” 
Parker L.J. said: ‘fit seems to me that the question of the 
relationship between the parties, licensor and licensee, is wholly 
immaterial except in this respect, to show that the plaintiff herself 
was lawfully on the land.” The doctrine is surely now well estab- 
lished, and may yet be accepted by the textbooks. 


1 [1958] 2 All E.R. 1572; [1954] 1 W.L.R. 68. 
la 17 M.L.R. ? 

2 [1956] 1 All E.R. 429; [1955] 1 W.L.R. 207. 

2a 17 M.L.R. 368; 18 M.L.R. 875; 19 M.L.R. 79. 
3 [1958] 2 All E.R. 625. 


2 
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The facts in the case were these. A railway line owned by 
the defendants ran through a tunnel for sixty-six yards. The 
villagers of Crich used the railway track, including the tunnel 
portion, as a short cut to and from Ambergate. The defendants 
acquiesced in this practice, and the trial judge found that the 
plaintiff, who was injured by a train while in the tunnel, was a 
licensee. He also found that the engine driver was guilty of 
negligence in failing to whistle before entering the tunnel and in 
driving too fast in the circumstances. 

The defendants urged that while they might have been guilty of 
a breach of the special duty owed to invitees, they were not guilty 
of a breach of the lesser duty owed to licensees. The plaintiffs, 
however, were successful. 

The ratio decidendi of the judgments is that the case was one 
of ‘‘ current operations . . . being carried out on the land ” and 
‘the defendants, in carrying on their operations, were under a 
duty to take reasonable care not to injure anybody lawfully walking 
on the railway.’’* The defendants failed in that duty. Whether 
there was a failure of duty or no is in our legal terminology “a 
question of fact,” on which the Court of Appeal accepted the trial 
judge’s findings. 

Denning L.J. also expressed the opinion that the plaintiff would 
have succeeded even if the court had to consider the rules relating 
to invitees and licensees. He considered that the duty owed to 
a licensee is as high as that owed to an invitee; there is no 
longer any difference between the duty owed to an invitee and 
the duty owed to a licensee. This exciting dictum is obiter, 
since, as has already been said, Denning L.J. considered that the 
distinction had no relevance to the instant case. It is interesting, 
however, to note that he bases his opinion on the effect of the 
decision of the Court of Appeal in Hawkins v. Coulsdon and Purley’ 
U. D. C. “The classic distinction was that the invitor was 
liable for unusual dangers of which he knew or ought to know, 
whereas the licensor was liable only for concealed dangers of which 
he actually knew. This distinction has now been reduced to a 
vanishing point. The decision of this court in Hawkins v. 
Coulsdon and Purley U. D. C. shows that a licensor too, as well 
as an invitor, is liable for unusual dangers of which he knew or 
ought to have known. The broken step in that case was not 
a concealed danger, but it was an unusual danger. The Jocal 
authority did not know that it was a danger, but they ought to 
have known it.” ° This, however, oversimplifies! It ignores the 
distinction between knowledge of the facts which constitute a danger 
and knowledge that the facts constitute a danger. The local 
authority in Hawkins’ case knew of the physical facts constituting 


t Per Denning L.J. at p. 627E. 


5 [1954] 1 Q.B. 819. 
6 p. 627B. 


Nov. 1956 NOTES OF CASES 698 


the danger, namely the badly broken step. Had they not known 
of those physical facts they might not have been lable. But 
despite absence of such knowledge they would have been liable 
to invitees. Hawkins’ case, unfortunately, does not abolish the 
distinction between invitees and licensees, though it provides ample 
illustration of the unsatisfactory state of laws which take note of 
such distinctions, ‘* the morass into which the law has floundered.”’ ‘8 

Another troublesome branch of the law of tort, also dealt with 
by Denning L.J., is that embraced by the Latin phrase volenti 
non fit injuria. New problems have appeared to add to the 
perplexities discussed in Bohlen’s classic essay on ‘“‘ Voluntary 
Assumption of Risk.’?’ Denning L.J. provides some very sensible 
solutions for them. The trial judge had apportioned blame as 
to 60 per cent. to the engine driver and as to 40 per cent. to 
the plaintiff. The court saw no reason for altering these pro- 
portions. The case was one where the carelessness of both plaintiff 
and defendant caused the injury—in this sense of the term it 
was one of ‘ contributory negligence.” Consequently the defence 
of volenti non fit injuria did not apply. ‘‘ Where knowledge of 
the danger is not such as to render the accident solely the fault 
of the injured party, then it is not a bar to the action.” The 
plaintiff exposed herself to some risk by using the tunnel, but 
she did not assume the risks arising from the negligence of the 
driver. The Lord Justice considered that a similar explanation 
was to be found for Dann v. Hamilton,’ a decision of which he 
approved. It was a case on the limits of volenti non fit injuria 
in which the issue of contributory negligence was not raised. 
Denning L.J. very properly referred to Lord Asquith’s note on 
the case ™ in order to exhibit the ratio decidendi of the judgment 
of Asquith J. 

Launched on the sea of volenti Denning L.J. proceeded to 
chart not only the currents directly affecting the case before him, 
but also to trace a more general movement. He defended his 
judgment in Greene v. Chelsea Borough Council. The distinction 
between sctens and volens has long been established but a new 
gloss is supplied. Knowledge of danger cannot be volens unless 
“the party is free to act on it’? and so avoid the danger. In 
Greene’s case the plaintiff housewife knew of the crack in the 


6a Denning L J. said: ‘‘ The Law Reform Committee has recently recommended 
that the distinction between invitee and licensee should be abolished, but 
this result has already, been virtually attained by the decisions of the courts ” 
(p. 627A). Though I do not agree with Denning L.J. that court action has 
produced the desired result for static condition of premises, yet I am happy 
to note that the recommendation of the Law Reform Committee has been 
embodied in a Bill, and may soon be enacted by Parliament 

7 20 Harv.L.R. p. 14 and p. 91. 

281 


8 « . 

9 Fi989] 1 K.B. 609. 

10 69 L.Q.R. 817. 

11 [1954] 2 All E.R. 818; [1954] 2 Q.B. 127. 
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ceiling, but she had no alternative accommodation and so could 
not avoid the risk of the ceiling falling. Here, however, we have 
again the failure to distinguish knowledge of physical facts and 
knowledge that the facts constitute a danger. Singleton and 
Morris L.JJ. in Greene’s case considered that the plaintiff had 
no knowledge of the dangerous condition of the ceiling, though 
she had complained of its cracked condition. She had been lulled 
by the inspectors into believing it was all right. However the 
doctrine that submission to a danger when there is no opportunity 
of avoiding it is not volens adds very little, if anything, to the 
old cases of Yarmouth y. France and Smith v. Baker. What is 
novel is using this doctrine in relation to the liability of an occupier 
to invitees and licensees. In Greene’s case, and again in the 
present case, Denning L.J. has said that notwithstanding London 
Graving Dock v. Horton, an occupier does not escape liability 
to an invitee merely because the invitee had knowledge of the 
danger. Lord Porter in Horton’s case said “‘ the invitor must 
show that the invitee accepted the risk with full knowledge of 
the dangers involved °”: and this formula invites the application 
of the well-known limitations of volenti non fit injuria. But Lord ` 
Porter was seeking to show that those limitations had no appli- 
cation to the relation of invitor and invitee: and Lord Norman 
expressly states that as between invitor and invitee sciens and 
not volens is sufficient.** 

Whatever be the ratio of Horton’s case it is difficult to see 
the relevance to the instant case of the doctrine that knowledge 
of danger is insufficient for a plea of volentt unless there is freedom 
to act on it and to avoid the danger. The plaintiff was free not 
to go into the tunnel. In choosing to go in she took on herself 
such risks as arose from the non-negligent driving of trains through 
the tunnel. She had no knowledge then of actual danger arising 
from negligent driving. When in the tunnel, with the train swiftly 
approaching her without due care, she may then have become 


12 [1951] A.C. 787. 

18 Whether the plaintiff ın Horton's case was volens is not of great significance. 
‘‘ The question whether ın any particular case a plaintiff was volens or nolens 
18 & question of fact and not of law °’: per Bowen L. J., Thomas v. Quarter- 
maine (1887) 18 Q.B.D. at p. 696. Thus whether a party is free to avoid 
a danger 18 a question of fact. Whether the plaintiff workman in Horton's 
case was free to avoid the danger of the defective staging would, if material, 
have been a question of fact. Street, too concisely stating the view of 
Denning L.J., propounds the absurdity that in Horton's case “the workman 
was there free to avoid the danger by choosing to sue his employers instead 
of the occupiers '' (The Law of Torts, p. 201). The thesis of Denning L.J. 
in Greene's case is that Horton's case was decided on the assumption that the 
workman was 01s-d-vis the occupiers free not to use the’ staging. The Smith v. 
Baker doctrine of lack of freedom arising from economic necessity was assumed 
in Horton's case to apply only in a suit between worker and employer. The 
assumption 1s unrealistic. Denning L J.’s basic point is that Horton's case 
lays down no restriction on the test of freedom to avoid a danger wherever 
such a test is material. The courts should take the actual conditions into 
account, including 1n ali cases the necessity of earning a living. 
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aware of the danger of the negligent driving, but she was not 
then free to avoid the peril in which she had been placed by 
the negligence. 

The significance of Slater’s case lies in the affirmation by a 
unanimous Court of Appeal of the doctrine laid down by Denning 
L.J. in Dunster v. Abbott. That doctrine is said by Street ™ 
to be *‘ not, however, quite accurate in view of the decided cases.’ 
He quotes Com v. Coulson 15 and Hall v. Brooklands Auto Racing.‘ 
He admits, as regards Lowery v. Walker,” that “f one cannot be 
sure whether or not it was decided on ordinary negligence.” In 
both the former cases the doctrine of ‘‘ current operations ’’ was not 
raised: in neither case was the defendant responsible for the 
operations. The defendants could only have been liable because 
of the defective condition of the premises. It is unfortunate, 
moreover, that Street’s discussion is limited solely to judicial dicta 
and that no reference is made to the relevant juristic literature. 
This is a general feature of the book; and shows how widely 
academic opinions differ as to the tasks of university students. If 
textbook writers limit themselves to decided cases would not the 
mental development of the student be better served by case 
books? 

In my notes on the doctrine of Dunster v. Abbott I have urged 
that the principle ought also to apply to trespassers. I have to 
report, however, that once again the court has carefully excluded 
trespassers from the ambit of the doctrine. My favourite example 
when discussing the problem with students has been that of the 
owner of a country estate motoring along his private drive. Clearly, 
I have urged, when he sees a man in the drive he owes the same 
duty to be careful arising from physical proximity to him, what- 
ever the status of the man. A law which sought to establish 
a lower duty to some men would ignore the dictates of common 
humanity. My imaginary example has also been used by Denning 
L.J. It appears in this form: ‘If a landowner is driving his 
car down his private drive and meets someone lawfully walking 
on it, then he is under a duty to take reasonable care so as 
not to injure the walker; and his duty is the same no matter 
whether it is his gardener coming up with plants, a tradesman 
delivering goods, a friend coming to tea, or a flag-seller seeking 
a charitable gift.”?** I hope that the limitations of duty to 
“ someone lawfully walking ” arises from a desire not to make a 
statement wider than the facts of the case warrant. We do not 
want a revival of the buried doctrine of ‘‘ plaintiff a wrongdoer.” 


J. L. MONTROSE. 


14 Law of Torts, p. 195. 
15 [1916] 2 K 77, 
16 [1933] 1 K.B. 206. 
17 [1911] A.C. 10. 
18 [1956] 2 All E.R. at p. 627D. 
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FRUSTRATION—DECLINE OF THE IMPLIED TERM THEORY 


Tue House of Lords, in Davis Contractors, Ltd. v. Fareham 
U. D. C.? reconsidered the theoretical basis of the doctrine of 
frustration. 

In 1946, building contractors agreed with a local authority to 
build seventy-eight houses in eight months for a certain price. 
The contract contained escalator clauses with regard to prices of 
certain materials and rates of wages, and a liquidated damages 
clause to deal with delay in completion of the work, subject to 
the surveyor being required in certain events to allow such addi- 
tional time as he might deem fair and reasonable. Both parties, 
on the evidence, contemplated the possibility of some delay due 
to labour shortage, but no provision was made by contract to 
deal with this contingency or expressly to impose on the local 
authority any additional cost arising from a delay so caused. 

As it turned out, owing to an unexpected lag in the demobilisa- 
tion of building labour after the war, adequate supplies especially 
of skilled men were not immediately available to the contractors, 
so that the total duration of the job was in fact twenty-two and 
not eight months. Consequently, the contractors incurred an 
additional cost of around £20,000, which they sought by legal 
action to recover from their client. The main basis of their claim 
was that the unexpectedly long delay, due to neither party’s 
fault, frustrated the contract in law, and that the ultimate com- 
pletion of the work took place under the terms of an implied 
contract containing an implied promise by the local authority to 
make the building contractors reasonable recompense for the 
additional expenditure involved. 


The builders’ claim was unsuccessful. The House of Lords helg 
that the contract had not been frustrated in law, and in coming 
to this conclusion the juridical basis of the doctrine of frustration 
was submitted to a most important re-examination. Of the three 
law Lords who considered this theoretical question, two (Lords 
Reid and Radcliffe) expressly rejected the implied term theory, 
while Viscount Simonds expressed his indifference whether or not 
that theory was to be preferred to the theory of positive judicial 
intervention. 

In the light of these judgments, it is plain that the tide is now 
set in favour of explaining the discharge by the courts of contractual 
obligations under the doctrine of frustration as the exercise of an 
essential ‘‘ qualifying power—a power to qualify the absolute, 
literal or wide terms of the contract—in order to do what is just 
and reasonable in the new situation,” ? and not in the terms of 


1 [1956] 8 W.L.R. 37. 


2 ey 1 K.B. 190, 200 (per Denning L.J. in the Movtetonews case in the 
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the implied term explanation of merely carrying out the implicit 
will of (both) the parties. 

But, this conceded, there remains still the vital technical 
problem of defining the circumstances in which the courts will 
exercise their power of exonerating a party from obligations 
solemnly undertaken. In this respect the sharp rebuttal by Viscount 
Simon in the British Movietonews case ° of Denning L.J.’s views in 
the Court of Appeal may now be seen not as any desire to obscure 
the realities of the judicial process but as deriving from an 
apprehension—quite misconceived in my respectful opinion—lest 
the realistic version of the doctrine of frustration might undermine 
the cardinal policy of sanctity of contracts, by suggesting to parties 
that the plea of frustration had become a “ soft option °? among 
available defences. Nothing could be further from the truth—as 
their Lordships made clear in Davts’s case. 

As an exercise of the ‘* qualifying power,” *‘ the doctrine has 
been, and must be, kept within very narrow limits.” 4 ‘* Frustra- 
tion is not to be lightly invoked as the dissolvent of a contract.” 5 
It is “a rule which the courts will apply in certain limited 
circumstances.” ë Subject, however, to this necessary note of 
caution, what are the legal criteria that determine the doctrine’s 
positive operation? 

Lord Radcliffe rejected the implied term theory and explained 
the circumstances in which the doctrine of frustration operates to 
terminate a contract in words that already have a classical ring 
and though lengthy merit quotation in full: 


“ Lord Loreburn ascribes the dissolution to an implied 
term of the contract that was actually made. This approach 
is in line with the tendency of English courts to refer 
all the consequences of a contract to the will of those who 
made it. But there is something of a logical difficulty in 
seeing how the parties could even impliedly have provided 
for something which ew hypothest they neither expected nor 
foresaw; and the ascription of frustration to an implied term 
of the contract has been criticised as obscuring the true action 
of the court which consists in applying an objective rule of 
the law of contract to the contractual obligations that the 
parties have imposed upon themselves. So long as each theory 

roduces the same result as the other, as normally it does, 
it matters little which theory is avowed.’ But it may still 
be of some importance to recall that, if the matter is to be 
approached by way of implied term, the solution of any 
particular case is not to be found by inquiring what the parties 
themselves would have agreed on had they been, as they 


3 [1952] A.C. 166, 181 et seq. 

4 Viscount Simonds, 49. 

5 Lord Radcliffe, 61. 

6 Ibid. 

T Gee British Mometonews, Ltd. v. London and District Cinemas, Ltd., per 
Viscount Simon, supra, 184. 
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were not, forewarned. It is not merely that no one can 
answer that hypothetical question: it is also that the decision 
must be given ‘irrespective of the individuals concerned, their 
temperaments and failings, their interest and circumstances.’ * 
The legal effect of frustration ‘does not depend on their 
intention or their opinions, or even knowledge, as to the 
event.”® On the contrary, it seems that when the event 
occurs ‘the meaning of the contract must be taken to be, 
not what the parties did intend (for they had neither thought 
nor intention regarding it), but that which the parties, as 
fair and reasonable men, would presumably have agreed upon 
if, having such possibility in view, they had made express 
provision as to their several rights and liabilities in the event 
of its occurrence.’ 1° 

“ By this time it might seem that the parties themselves 
have become so far disembodied spirits that their actual] 
persons should be allowed to rest in peace. In their place 
there rises the figure of the fair and reasonable man. And 
the spokesman of the fair and reasonable man, who represents 
after all no more than the anthropomorphic conception of 
justice, is and must be the court itself. So perhaps it would 
be simpler to say at the outset that frustration occurs when- 
ever the law recognises that without default of either party 
a contractual obligation has become incapable of being per- 
formed because the circumstances in which performance is 
called for would render it a thing radically different from that 
which was undertaken by the contract. Non haec in foedera 
vent. It was not this that I promised to do. 

** There is, however, no uncertainty as to the materials 
upon which the court must proceed. ‘The data for decision 
are, on the one hand, the terms and construction of the 
contract, read in the light of the then existing circumstances, 
and on the other hand the events which have occurred.’ 24 
In the nature of things there is often no room for any elaborate 
inquiry. The court must act upon a general impression of 
what its rule requires. It is for that reason that special 
importance is necessarily attached to the occurrence of any 
unexpected event that, as it were, changes the face of things. 
But, even so, it is not hardship or inconvenience or material 
loss itself which calls the principle of frustration into play. 
There must be as well such a change in the significance of the 
obligation that the thing undertaken would, if performed, be 
a different thing from that contracted for.” 4 


In sum, then, whether an appeal to the doctrine of frustration 
is successful depends on the proper construction of the contract, 
by which is meant, deciding whether the new situation that 


8 ath Mult v. Cheong Yue Steamship Co., Ltd. [1926] A.C. 497, 510. 
9 Ibid., 509. 


10 Dahl v. Nelson (1881) 6 App.Cas. 38, 59, per Lord Watson. 

11 Denny, Mott & Dickson, Ltd. v. James B. Fraser £ Co., Ltd. [1944] A.O. 
265, 274-275, per Lord Wright. 

12 Davis’s case, supra, 61-63. 
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transpired fell within the scope of the contractual undertaking 
originally made by the defendant, taking into account the kind 
of transaction involved. Generally speaking, in business trans- 
actions, this abstract test will come down to the concrete issue of 
whether, in the light of the contractual terms and particular type of 
transaction in question, the defendant might reasonably be said to 
have undertaken the business risk of pecuniary loss resulting from 
the turn that events took. In Davis’s case, the House of Lords 
decided that the builders had assumed the business risk of 
bearing the additional cost due to delay, even serious delay, in 
completion. ?? 

If building contractors wish to mitigate such risks, c their 
safety lies in the insertion of explicit conditions in any fixed price 
contracts they may undertake.” ™* But conditions of this kind 
may of course render the contractor’s offer insufficiently attractive 
to the prospective client. It depends on the state of the market; 
and the decision to take such risk or not is strictly a business 
decision. If, to obtain business, express contractual coverage is 
omitted, it would be wrong for the businessman to be able to 
rely on the courts to shelter him afterwards from the accepted 
business hazard. On the other hand, the position is different if 
events impose a loss which could not be said to follow from the 
normal business hazards of the type of transaction in question, 
such as where a “‘ fundamentally different situation ” ** arose from 
that contemplated by the contract. What is a “ fundamentally 
different situation’ is a matter of delicate judicial appraisal in 
each case of alleged frustration.1* For building contractors, the 
meaning of the conception probably begins with the situation in 
Metropolitan Water Board v. Dick, Kerr & Co., Ltd.” 


` C. GRUNFELD. 


FUNDAMENTAL BREACH OF CONTRACT 


Tue facts in Karsales (Harrow) Ltd. v. Wallis* are classic, and 
it is a pity that the judgments do not quite reach the potential 
heights that were attainable. But it is a useful case nevertheless, 
and likely to be fruitful in stimulating others to seek justice under 
its branches. If it cannot claim to be a new sapling, it gives 
great viability to one that had made little headway. 

A man named Stinton offered a Buick car, KKC 822, to Wallis, 
the defendant. Wallis inspected the car and found it excellent. 


13 Bee especially at 56, 64 and 67. 

14 At 66. 

15 British Movietonews, supra, 185 (per Viscount Simon). 

16 Used in its narrower sense. Nowadays, other things being equal, subsequent 
physical or legal impossibility operates automatically. 

17 F118] A.C. 119. 

1 [1956] 1 W.L.R. 986; [1956] 2 All E.R. 866. 
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He wanted to buy it but could do so only on hire-purchase. 
Stinton tried to arrange this but he clearly met the difficulty 
that any private person meets: finance companies want recourse 
agreements, and will take them only from dealers. So Stinton 
arranged to sell the car to the plaintiffs, Karsales, who were 
dealers. He did not give possession to Wallis and after the 
agreement had been completed some days elapsed before delivery 
was made by Stinton because Stinton had not been paid. Even- 
tually Stinton effected delivery of what might still perhaps be 
described as Buick car KKC 822 except that the cylinder head 
of the engine had been removed, the valves in it were burnt 
out and two of the pistons broken. It had been towed to Wallis’s 
premises late at night. Also the tyres had been changed, the 
radio removed and some chromium adornment taken off. 

Wallis refused to accept the car and got Stinton to retake 
it. Wallis also refused to pay any instalments to the finance 
company, who, it seems, operated their recourse agreement and 
made Karsales take over the hire-purchase agreement. This action 
for arrears resulted from continued refusal to pay. 

Three points arose in this case: (1) Whether the defendant 
had been offered the goods described in the hire-purchase agree- 
ment, and, even if not, whether an exemption clause in respect 
of alleged breaches of conditions or warranties express or implied 
protected the plaintiffs; (2) Whether a claim that the exemption 
clause did not protect could be sustained without having been 
pleaded in express terms or whether, the facts showing that to be * 
the case, judgment could be given on that basis; (8) Whether 
an action for arrears was proper where the goods had been rejected 
by the hirer, or whether a claim for damages was not the proper 
claim. š 

The judgment of Parker L.J. is preferred. His Lordship held 
that there was a duty on a hire-purchase finance company to 
ascertain that the chattel is reasonably fit for the purpose for 
which it is expressly hired. But although exemption clauses are 
commonly inserted to give protection from that liability, it was 
held that they do not and cannot operate to give protection from 
the breach of a fundamental term. His Lordship adopted the 
definition of fundamental term to be found in the judgment of 
Devlin J. in Smeaton Hanscombe v. Sassoon I. Setty (No. 1), 
wherein the learned justice says in effect that it is a concept 
narrower than the concept ‘‘ condition.” Here there was such 
a breach because the car was incapable of self-propulsion. Denning 
L.J. adopted a similar line of reasoning except that he says that 
a breach of a fundamental term is something that goes to the 
root of a contract. This is unobjectionable if his further state- 
ment that it is something “different in kind ”’ is regarded as 


2 [1953] 1 W.L.R. 1468. 
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exegetic but not if regarded as an alternative, since the term 
‘ goes to the root” is usually used as wide enough to cover 
conditions.’ 

On the point as to pleadings, the court allowed the submission 
that there was a breach of a fundamental term, as revealed by 
the facts, to be received notwithstanding that the pleadings did 
not sufficiently make this clear. 

They further held that the claim for the instalments could 
never have succeeded, because the hirer refused delivery: the 
proper remedy is damages. On that the plaintiffs would have 
been in a difficulty if they had sought damages for, apart from 
the fundamental breach, they had only taken an assignment of 
the right to the payments of hire. 

A similar point on what is a fundamental breach arose in the 
case of the Caspiana (G. H. Renton, Ltd. v. Palmyra Trading 
Corporation of Panama)‘ in respect of which an appeal to the 
House of Lords is pending. It will be of interest to see whether 
the Law Lords adopt or amplify the principle involved, and in 
particular, whether they make clear the distinction between a 
condition and a fundamental term. 

L. W. MELVILLE. 


Lorp GODDARD’S GAMBIT DECLINED 


Tue facts of Inland Revenue Commissioners v. Hambrook' were 
that a tax officer, an established civil servant, was injured, when 
off duty and riding his motor-cycle, in a collision with a motor-car 
driven by the defendant. The civil servant, who was one-third 
blame for the accident, was off work for nearly ten months, 
uring which time the Inland Revenue Commissioners paid him 
sick pay. In an action for damages per quod servitium amisit 
by the Crown for recovery for that sum, it was held by Lord 
Goddard C.J. that the action failed. The Court of Appeal dismissed 
the appeal. 

The Lord Chief Justice by his judgment gave the appellate 
courts a great chance to clarify some dark areas in the legal 
relationship of the Crown to its servants. To mix the metaphor, 
his opening was none of your pawn-to-King-four-and-let’s-see-what- 
the-other-chap-does efforts. In his masterly but concise judgment, 
the Court of Appeal was given many acquisitive opportunities. 
I am not sure Lord Goddard did not castle on the Queen’s side 
just for good measure. But the Court of Appeal refused to play 
this game. 


3 See the writer's discussion of the question generally in this volume of this 
journal at pp. 26 et seq., ante. 

4 [1956] 1 QB. 462; [1956] 2 W.L R. 282. 

1 [1956] 2 W.L.R. 919; [1956] 8 W.L.R. 648 
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Denning L.J. traced the development of the action, covering 
a little more than 500 years in four pages. He concluded that 
the action should be confined today to ‘‘ the realm of domestic 
relations where a member of the master’s household is injured .. . 
It does not lie, therefore, at the instance of governments, limited 
companies, or other employers who keep no household... A 
servant has long since ceased to be regarded as a slave. It is 
time he ceased to be looked upon as a chattel. He should be 
looked upon as a free human being, and not less so when he 
is a civil servant.” Birkett L.J. and Parker L.J. in other words 
endorsed this view. So the action per quod servitium amisit has 
little to look forward to. Im its declining years, it must comfort 
itself with its long memories and those moments in the nineteenth 
century when there were hopes of a future, broadening down 
from precedent to precedent. 

It would be a pity if Lord Goddard’s judgment were forgotten. 
His first important passage was a consideration of the nature of 
the employment of an established civil servant. He preferred to 
describe such a servant, whatever his grade, as an “ officer in 
the civil employment of Her Majesty.” He went on: “It is 
settled beyond controversy that the Sovereign can terminate at 
pleasure the employment of any person in the public service, 
except in special cases where it is otherwise provided by law.” 
For this he found authority in Shenton v. Smith? and Dunn v. 
The Queen* but added that it was curious that there did not 
appear to be a definite and clear decision as to whether there was 
a contract of service between the Crown and its officers in the 
Civil Service, quoting Lord Atkin in Reilly v. The King+: “a 
power to determine a contract at will is not inconsistent with 
the existence of a contract until so determined.’ The trend of 
opinion in that Privy Council case he found to be “‘ that in the 
absence of some special term, such as engagement for a definitely 
expressed period, there is not a contractual relationship.” Lord 
Goddard adhered to the opinion he had expressed in Terrell v. 
Secretary of State for the Colonies * that a discharged civil servant 
could recover his salary for the time he had served but this, he 
said, would be on a quantum meruit. His conclusion was: ‘fan 
established civil servant is appointed to an office and is a public 
officer, remunerated by moneys provided by Parliament, so that 
his employment depends not on a contract with the Crown but 
on appointment by the Crown, though there may be, as indicated 
in FRetlly’s case, exceptional cases, as, for instance, an engagement 
for a definite period, where there is a contractual element in or 
collateral to his employment.”’ 


2 [1895] A.O. 229. 

3 [1896] 1 Q.B 116. 

4 [1934] A.C. 176 at 180. 
5 [1953] 2 Q.B. 482. 
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The following questions arise from these statements by Lord 
Goddard. (1) What is the nature of the provision “ by law” 
which excludes the Sovereign’s right to terminate at pleasure the 
employment of those in the public service? (2) Is a term of 
“engagement for a definitely expressed period” (which sets up 
a contractual relationship) such a provision? (8) Does the “ con- 
tractual element in or collateral to’? employment (where there 
is engagement for a definite period) make it possible for the person 
in public service to sue for damages for breach of contract? 

Hitherto the argument has gone thus. If the basis of the 
Crown’s right to dismiss at pleasure is the prerogative, then a 
non-statutory undertaking by the Crown to engage for a definite 
period is unenforceable and perhaps nugatory; a statutory pro- 
vision might be regarded as cutting down the prerogative and 
so give a right of action. If the basis is an implied term, then 
the implication is gone once there is an express statutory or 
non-statutory provision to the contrary and an action will lie. 
If the basis is some general principle of public policy, then, 
depending on the circumstances, this principle might override a 
non-statutory undertaking and would be important in interpreting 
a statutory provision which appeared to conflict with it. It 
becomes important to know what in question (1) above is meant 
by “by law’? and whether “ engagement ” in questions (2) and 
(8) above is limited to statutory provisions. 

Where a person is appointed to the public service for a definitely 
expressed period, he is usually dismissible on certain stated 
grounds. It seems common justice that he should be entitled 
to damages if he is dismissed on other grounds within that period. 
This is the first unresolved difficulty. The second is, if there is 
no expressed period but the grounds of dismissibility are stated, 
whether this is sufficient to give rise to an enforceable *‘ contractual 
element.” Lord Goddard’s learned judgment does not clearly 
answer these problems though his analysis has greatly helped. The 
considered opinions of the Court of Appeal might have thrown 
further light. But they declined Lord Goddard’s opening gambit. 


J. A. G. GRIFFITH. 


REVIEWS 


Tue Proor or Gumr. A Study of the English Criminal Trial. 
By Granvmre WouwaMms. (The Hamlyn Lectures, Seventh 
Series.) [London: Stevens & Sons, Ltd. 1955. viii and 
294 pp. 17s. 6d. net.] 


Ir might be said, with profound respect, that rather like Lord Justice Denning 
on the Supreme Court bench, Dr. Glanville Williams is something of an enfant 
terrible among academic lawyers. In a profession which is by training and 
instinct inclined to abhor innovation, neither of them is in the least reluctant, 
if need be—and there often is crying need—to tackle controversial issues and 
to rush in where even angels fear to tread. Both are keenly and sensitively 
alive to the fact that the common law is a living, growing organism which 
must remain in close touch with the needs and purposes of the society in 
which it has its vital function, and if they are sometimes a little (and not 
quite fairly) impatient with its traditional slow rate of development, even 
their critics must admit that they are often proved right in the long run. 


For last year’s Hamlyn Lectures, the seventh in this most valuable series, 
Dr. Glanville Williams has chosen the subject of The Proof of Guilt, a study 
of the English criminal trial by way of comparison with the principal 
Continental systems. It is not easy to imagine a topic more fitting to the 
Hamlyn Trust, designed as it is expressly “to the intent that the Common 
People of the United Kingdom may realise the privileges which in law and 
custom they enjoy in comparison with other European peoples and, realising 
and appreciating such privileges, may recognise the responsibilities and 
obligations attaching to them.” 

There is in fact today, as there was at the time of the French Revolution, 
a considerable consensus of opinion, not only in this country but also among 
informed foreign observers, that for impartiality and independence of the 
judges, for speed (a point, I think, barely touched on by Dr. Glanville 
Williams) and for fairness towards the accused, the British system of trifl 
is indeed a privilege to be most highly valued by comparison with most 
or even all modern European countries. In the face of the natural pride 
which English lawyers feel in the administration of their criminal justice, 
Dr. Glanville Williams has the boldness to subject to serious and searching 
criticism many time-honoured features and aspects of the law of proof. 
Since he brings each question to the touch-stone “whether the particular 
rule concerned is the best conceivable ”—a tall order indeed—the result ig 
(within the limits of a short course of lectures) the most challenging survey 
of the English Law of evidence to have appeared since Best. 

Dr. Glanville Williams goes quickly into medias res. “If there is serious 
criticism of the present system,” he says on p. 15, “it is not so much because 
it leads to the conviction of the innocent as because it too readily assists 
the acquittal of the guilty.” This is indeed one of the main themes running 
through this book and its impact is felt in many, seemingly disparate, fields. 
The lecturer quotes the dictum of Viscount Simon in Stirland [1944] A.C. 
at p. 824 that “a miscarriage of justice may arise from the acquittal of 
the guilty no less than from the conviction of the innocent,” and raises, 
though only in passing, the interesting point that rules giving excessive pro- 
tection to the accused and so tending to lead to unjustified acquittals are 
bound to look increasingly unsatisfactory when penology is viewed from the 
remedial rather than the punitive angle. 
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One of the rules which may well have a bearing on this is the right 
enjoyed by the accused—even if exercised only at additional risk—not to 
enter the witness box if he wishes to avoid being questioned at his trial. 
This is plainly not a proposition that may operate to acquit the guilty for 
fear of convicting an innocent man; “the crux of the matter is,’ as the 
author points out, “that immunity from being questioned is a rule which, 
from its nature, can protect the guilty only.” Dr. Glanville Williams suggests 
“a sensible solution” which would be “to require an accused to listen to 
questions put to him by counsel for the prosecution, though with no penalty 
for refusal to answer.” Mr. Rupert Cross, discussing this suggestion, seems 
to consider this objectionable on the ground, if I understand him correctly, 
that it would prevent the defence from submitting that there is “no case 
to answer” at the end of the case for the prosecution. I am not sure that 
it inevitably would, but I am seriously doubtful whether the advantages to 
be gained would outweigh the grave objection which can rightly be raised 
against forcing a man to go into the witness box which may lead him to 
give evidence against himself, and that on oath. 

This leads straight to the strange attitude of the English law of evidence 
which insists (for reasons not quite easy to fathom) on treating the accused 
on trial for his liberty or maybe his life, where he does choose to be questioned, 
as if he were an ordinary witness with merely an academic interest in the 
outcome of the proceedings. This shows itself not merely in the fact that 
he stands in the witness box and is required to proffer what is in the 
circumstances a wholly meaningless witness oath (meaningless in the sense 
that it is absurd to prosecute him for perjury and that there is in fact 
very little prospect of such a prosecution however tall the Hes he tells pr 
Dr. Glanville Williams expresses the hope that “ Parliament may one day 
recognise that the retention of a choice between the sworn and unsworn 
statement is unnecessary for justice” and that the sworn statement be 
abolished, and this is certainly an arguable proposition. But while I admit 
that the value of any witness oath in judicial proceedings is debatable, I 
would certainly not agree with him that “the only way of withdrawing the 
oath from the defendant, ... if manifest unfairness is to be avoided, is by 
withdrawing it from the prosecution also.” This is surely proving too much, 
and one cannot help feeling that at this point even Dr. Glanville Williams 
is falling into the error of assuming a kind of identity between the accused 
ìn the witness box, and an ordinary witness, where in fact no conceivable 
parallel exists. 

This confusion also seems to befog the law on a more vital subject, namely 
the limitations imposed upon the rule excluding evidence of previous con- 
victions. Here, Dr. Glanville Williams makes some of the most forceful points 
in his book. “On the face of it,” he writes, “the English system might 
seem over-lenient to the accused” (over character and previous convictions), 
but he has no doubt of “the continuing need for the rule when there is 
a jury.” Since the judge does not have to adjudicate upon the facts, there 
can be no objection to the availability (to him) of the record on the Calendar. 


1 Dr. Glanville Williams stumbles, however, ınto one of the obvious pitfalls 
laid for academic lawyers when the absence of reported cases in The Law 
Reports leads him to state baldly (on p 65) that the possibility of prosecution 
for perjury 1s “‘ mere theory ” and goes on to assert that, since "an isolated 
prosecution ” in 1899, ‘‘ the practice during the present century has been not 
to proceed against persons for committing perjury when on their tnal.’’ This 
reviewer has heard of such prosecutions from time to tıme and on the very 
day of writing this review came across a news item in the Evening Standard 
according to which at Surrey Assizes a man was sentenced by Mr. Justice 
Stable to eighteen months’ imprisonment for pa uiy on the ground that he 
falsely swore before Epping magistrates that he not been driving a 
motor-car while disqualified, with the result that the case against him was 
then dismissed. 
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The same, however, does not, as Dr. Glanville Williams points out, apply on 
appeal to Recorders nor to Chairmen of Quarter Sessions Appeals Committees, 
and he therefore suggests some different arrangement, such as that which 
the Lord Chief Justice has in the meantime recommended in R. v. Grimsby 
Quarter Sessions [1955] 8 All E.R. 800. This meets with no little practical 
difficulty, but theoretically, there can be no doubt, Dr. Glanville Williams 
is right. 

Taking so staunch a line in favour of exclusion of prejudicial evidence, 
it is not surprising that the lecturer should have some harsh (and fully 
justified) things to say about the rule in the 1898 Act which deprives the 
accused of his “shield” against cross-examination as to credit where “the 
nature and conduct of the defence is such as to involve imputations on 
the character of the prosecutor or the witnesses for the prosecution.” If, 
as is universally acknowledged, evidence of the accused’s previous convictions 
is excluded for fear that undue prejudice created thereby may lead the jury 
to take a wrong view of the evidence of the facts in issue, then it is plain 
beyond doubt that, as Dr. Glanville Williams says, “this reason of policy 
exists whether or not counsel for the defence finds it necessary to question 
the character of the witnesses for the prosecution.” A string of almost 
irreconcilable cases full of hair-splitting distinctions testifies to the con- 
vulsive efforts made by the courts over many years to escape the plain 
implications of the word “imputation”; even now it is by no means clear 
what the defence ought to do when it has reason to believe that one of the 
witnesses for the prosecution may have committed the crime charged. ‘This 
statutory rule can only serve to make suspect evidence from doubtful sources 
appear more reliable than it is. The explanation sometimes adduced that the 
accused must not be allowed to set his “evidence” against other witnesses 
without being open to the same mode of attack is fundamentally misconcelved. 
It rests, like other misconceptions, on the false assumption that the accused, 
when he submits to examination, is a witness more or less lke any other. 
There is indeed “hardly any rule of the law of evidence that is more in 
need of change” than this proviso (f) in s. 1 of the 1898 Act. 

This illogical rule is fortunately one of the very few restrictions on 
cross-examination of witnesses recognised in English law ?; “fortunately,” I 
say, in view of the profound faith which English law of evidence reposes 
throughout in cross-examination as the chief and indeed indispensable safe- 
guard of reliability of all testimony. Cross-examination as practised in this 
country comes out of Dr. Glanville Williams’ searching investigation, as one 
would expect, with flying colours; it has indeed, over many years, proved 
highly effective in bringing out, in court, lies of commission as well as of 
omission. It may, however, as the author concedes in his chapter on “ Mistaken 
Evidence,” fairly be doubted whether cross-examination is of equal value in 
dealing not with unwilling or dishonest witnesses, but with the far more 
serious problem of inaccurate observation and recall, with genuine mistake 
(however confident). The lecturer quotes a few experiments made on spas- 
modic occasions in this country (notably at the L.S.E.), but it is much to 
be regretted that the vast amount of work done in this field by lawyers 
and psychologists on the Continent (and to a lesser extent in the United 
States) and set out at great length in such major legal works as François 
Gorphe’s Critique du Témoignage (1925) and L’Appréctation des Preuves on 
Justice (1947) is so little known and appreciated in this country. For the 
results are far more staggering than Dr. Glanville Williams’ short discussion 
would lead one to expect and they do indeed go to the very root of criminal 
proceedings as envisaged in this country, focused as these are exclusively 
on the evidence which can be elucidated and presented by witnesses to the 


2 Known as ‘‘ wide-open ”’ cross-examination in.the United States as opposed 
to the unhappy ‘‘ restricted ° form practised there in Federal and the majority 
of State courts. 
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jury at the time of the hearing. It may indeed be doubted whether anything 
like justice can be done to the Continental, above all to the French, criminal 
system, or whether this system can be adequately understood at all without 
some explanation of French pre-trial investigation and procedure (which is, 
alas, expressly excluded from, Dr. Glanville Williams’ study). It is lack of 
attention to this elaborate mechanism of fact ascertainment which may well 
be responsible for the view frequently held in this country that the French 
trial appears concerned far more with argument than with fact. 


The emphasis on cross-examination in English trials is, of course, like 
most other rules of our law of evidence, closely connected with, or hardly 
separable from, jury trial. It is to an examination of the jury itself, and 
to a marshalling of the arguments for and against the jury system that 
Dr. Glanville Williams devotes the closing part of his lectures, almost one- 
third of the printed book. It is hardly possible here to examine in detail 
the formidable case which the lecturer gradually builds up against what he 
calls at one point this “ephemeral body of amateurs” and at another, more 
graphically, “a kind of sacred cow of the legal system.” ‘This part of 
The Proof of Quilt makes, as this sample shows, exceedingly good and often 
amusing reading, but it strikes me as somewhat uneven in value. Side by 
side with weighty and well-recognised drawbacks of jury trial there are 
some surprisingly shallow assertions, such as “. . . the real reason for keeping 
the jury’s deliberations secret, namely, the desire to preserve public confidence 
in a system which more intimate knowledge might destroy” (p. 2085). 
Personally I regret above all the way the frailty of Jurors tends to be used 
so widely by the legal profession itself as an argument to counter all efforts 
to relax some of the most restrictive of the exclusionary rules of evidence. 


That jury trial may offer the guilty a better chance of acquittal than 
they might otherwise have, both directly and through the peculiar intricacies 
of the law of evidence as it stands, is admittedly one of the most serious 
objections which can be raised against it. But I hope I am not doing 
Dr, Glanville Williams an injustice if I suggest that, however powerful the 
case against the jury, his proposal for trial by three judges (pp. 282-288) 
or by an assessor system similar to the German Schoeffengerichét would, to 
carry any conviction, require far more careful assessment of these alternatives 
(and their implications), and that his analogy between Peoples’ Judges in 
the Soviet Union (and introduced since in other countries, including, 6.7, 

° Eastern Germany) and English Justices of Peace (p. 198) will strike many 
of his readers merely as touching. 


Dr. Glanville Williams is right in saying that “ The whole process whereby 
the effective administration of most of the criminal lew has (gradually) been 
shifted from juries to magistrates is a striking vote of confidence in the 
magistracy by all concerned, if it is not also a vote against the efficiency 
of the jury system.” Because he is plainly aware that “the principles of 
criminal procedure are not the product of scientific observations, but embody 
a system of values,” one is tempted to regret that, on occasion, he has passed 
rather lightly over certain aspects of existing law and practice which would 
seem to pertain directly to his subject and appear to flout in a pretty 
obvious manner recognised “values.” “At the present day,” he writes, “we 
take the right to have counsel for granted,” and his evident complacency 
on this score is undoubtedly shared by the overwhelming majority of lawyers 
in this country who have rarely stopped to consider the proper extent and 
scope of this right. In France, for instance, where the accused is required by 
law to be defended in every criminal trial at Assizes, lawyers would scorn the 
conception that the indigent accused’s right to defence counsel appointed 
by the court begins only when his position may already be gravely prejudiced 
by a statement he may have been foolish enough to make to the police long 
before he was given an opportunity to consult counsel, and ends with the 
verdict or judgment upon appeal. 
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The latter point becomes aignificant when it is realised that in France 
(and in all other principal Continental countries) the defence can, in a 
proper case, apply to the Cour de Cassation for “ pourvoi en revision” where 
fresh evidence has come to light at any time which forcefully suggests that 
an innocent man may be suffering sentence for a crime he has not committed. 
The absence in this country of any right to test the propriety of any sum 
that may be offered ex gratia in compensation for an acknowledged miscarriage 
of justice is rightly deplored by Dr. Glanville Williams, but he barely mentions 
the stil more extraordinary refusal of English law to grant anything but 
an invidious “free pardon” to those who would seek justice after a wrongful 
conviction. 

These are hardly more than footnotes added to an important book which 
cannot fail to be exceedingly stimulating for the wealth of significant ideas 
discussed with great clarity in comparatively little space, and for its author’s 
remarkable ability to look at familiar aspects of the English trial with a fresh 
eye and an open mind. 

H. A. HAMMELMANN. 


THe Unitep Kinepom: THE DEVELOPMENT OF ITs Laws AND 
CONSTITUTIONS. (The British Commonwealth Series, Vol. 1) 
(Part 1: ENauanp and Wares, Northern Ireland and the Isle 
of Man) under the general editorship of Gzorncz W. KEETON, 
M.A., LL.D., and DENNIS LLOYD, M.A., LL.B., with Specialist 
Contributors. [London: Stevens & Sons, Ltd. 1955. xiv and 
528 pp. including index. £8 8s. net.| 


Tus first volume of a series dealing with the laws of the British Common- 
wealth and their development is devoted to the United Kingdom, or more 
precisely to the laws of England and Wales, Northern Ireland and the Isle 
of Man. It is a collective work consisting of chapters written by different 
scholars specialising in each topic. The learned editors intend the book as 
a “survey of the most important developments in the law, and of some of 
the problems that have arisen as a result of these developments” (p. vil), 
a sufficiently vague formula to allow plenty of scope to the initiative of the 
individual contributors. This vagueness is, in fact, the main weakness of 
the book, for it is difficult to see what exactly is the purpose of this 
publication. Clearly it could hardly be addressed to students since its 
standard is too high and specialised, and in any case the method of broad 
generalisation is unsuitable to those unlearned in the law. Nor is it hkely 
that foreign scholars will profit a great deal by it, since the treatment is 
on traditional English lines which do little to elucidate the gap that exists, 
say, between English and Continental law, both in terminology and concepts. 
It might then be thought that the book is concerned with the large number 
of lawyers from the British Commonwealth and the Anglo-American world 
in general, who could turn to the book for instruction as to the mechanics 
of the parent system. But it {s doubtful whether this book can replace, as 
the first choice, the many excellent elementary books which are more detailed, 
more informative and more satisfying than this collection of short essays 
which is concerned with attitudes and trends rather than “the laws of the 
United Kingdom.” One comes, therefore, reluctantly to the conclusion that 
the greatest benefit from this volume will be derived by English lawyers 
who will be stimulated by this often brilliant re-appraisal of their own 
system, 

The book is divided into three parts; part one mainly deals with the 
sources, Administrative and Criminal law and the Constitution. Part two 
is devoted to private law. Part three is, perhaps, the least rewarding of 
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the book, since it is concerned with such traditionally non-legal subjects as, 
4.g. the Nationalised Industries and the Social Services. It is true, of 
course, that many legal problems have arisen in recent years from such 
topics, but the contributors cannot be blamed if the comparatively little space 
which is given to them allows for no more than a highly compressed factual 
account of these topics. Some readers might well think that such headings 
as “Labour Exchanges and Training” or the position of, say, “Cable and 
Wireless” are not likely to arouse great enthusiasm or interest when no 
space is found for so important a topic as Private International Law. 


These criticisms are concerned with the purpose and structure rather than 
the substance of the book. A different picture is obtained when we come to 
consider the individual chapters. Books written by several authors are 
notoriously uneven; it will be fair to say, however, that this book avoids 
all such criticisms while enjoying all the advantages of the combination. 
The introductory chapter by Professor Newark is a masterpiece of lucidity 
and is, probably, a chapter that, together with the sections on Northern 
Ireland and the Isle of Man, can be read with profit by a person new 
to the law. To single out one chapter, however, might be misleading, for 
at an advanced level, the remaining chapters of Parts One and Two are of 
uniformly high standard. Professor Lloyd’s chapters on Precedent, etc. (see 
in particular pp. 28-24) and the Law of Tort and Procedure are a model of 
concise, accurate and well-balanced writing. If the author errs in any way, 
it is on the side of impartiality. As has already been said, this book is 
concerned with trends rather than facts. The reader is likely to find that 
the comments, which are always illuminating, compel him to re-think about 
the state of the law with a critical eye and often from a novel point of view. 
But the contributors do not lose sight of the fact that law reform is slow; 
thus their comments are, on the whole, modest and guarded. 


While the stimulating character of these short essays must be emphasised, 
it would be wrong to give the impression that all is well. Some chapters 
are uncomfortably short, with the result that they read like a race to 
cover the vastness of the material within the prescribed limits. Such are, 
for instance, the chapters on the law of property and company law. Again, 
it is inevitable that the magnitude of the task will cause some points to be 
neglected or relegated to obscure phrases. Thus, e.g., the section of the 
“Meaning of Fault” (p. 278) may be misleading ‘since no clear explanation is 

egiven.of absolute and relative rights. Professor Lloyd’s defence of the 
particular theory of torts will not convince all readers, on the other hand 
his support of Donoghue’s case takes no notice of what is known as Mr. 
Landon’s school of thought. Elsewhere, it is suggested that the volume of 
reported decisions must be reduced, but no constructive suggestion is made 
as to how to avoid legislation by law reporters. These, however, are small 
matters of detail, and it is natural, and desirable, that no writer should 
satisfy all his readers. 


Turning now to Part Three, Mr. Sheridan is to be congratulated for his 
achievement in compressing so much information in so small a space. The 
tragedy is that so much effort should have been wasted on such a fruitless 
task. On the other hand, the section of the Northern Irish legal system 
is outstanding. If a suggestion might be made here, it is that it should be 
preserved in a separate book, to be recommended to all students, who are 
surprisingly ignorant of such an interesting jurisdiction so closely associated 
with the mother country. Last but not least, Mr. Holland’s chapter (is 
it Mr. Holland’s? vide Introd. p vii) on the Isle of Man is sure to be read 
with the greatest interest by all lawyers who consider that the quaint and 
the legal are inseparable. On the whole, there are hardly any inaccuracies and 
the book, which is well produced, is remarkably free from misprints. Oddly 
enough, however, the list of Statutes and Cases is to be found at the end 
of the book. 
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In conclusion, while this book is not likely to have the general appeal 
that the editors intended, it is, nevertheless, a book of outstanding merit and 
will be read with great profit by all those with some knowledge of English 
law, who might wish to acquire a critical aperçu of the laws of the United 
Kingdom. 

A. G. Cmonros. 


Tae UnrreD Kinepom: THe DEVELOPMENT oF Irs LAws AND 
CONSTITUTION. (The British Commonwealth Series, Vol. 1) 
Part 2: ScoTnanp by T. B. SMITH; THE CHANNEL ISLANDS 
by L. A. SHERIDAN. [London: Stevens & Sons, Ltd. 1955. 
xii and 554 pp. and (Appendices, Tables and Indexes) 62 pp. 
£8 8s. net.] 


Tue volume on the United Kingdom in this excellent series has been rather 
awkwardly split into two parts so that the part dealing with Scotland and 
the Channel Islands appears in separate covers from that dealing with 
England and Wales, Northern Ireland and the Isle of Man, yet with the 
pagination and chapter numbering following on consecutively from the first 
part. It would in any event have been rather more appropriate geographically, 
historically and linguistically to put the Isle of Man rather than the Channel 
Islands in the same part of the volume as Scotland. Admittedly, however, 
considerations of bulk and the size of the whole volume as compared with 
other volumes in the series make the division understandable, and this policy 
has possibly given Professor Smith a rather freer hand than he might 
otherwise have had if an attempt had been made to keep the whole United 
Kingdom volume inside one set of covers. It is certainly better to have this 
than the chapter on Scotland tucked away at the end which is the treatment 
more usually accorded to Scots law. The division of the whole volume may, 
however, have the unfortunate consequence of permitting readers who are 
not buying the whole series to buy or read only the English part and ignore 
the Scottish one whereas one of the great merits of the whole volume and 
of this volume in the complete series is that, probably for the first time ever, 
it presents adequately the Scottish legal system as one of the distinctive 
systems of law co-existing in the Commonwealth. It is most sincerely to be 
hoped, as Professor Keeton remarks in the Preface to Part 1 of the volume, 
that this will do something towards extending the study of Scots law outside 
Scotland, and there can be no doubt that Professor Smith’s contribution is 
well suited to this function. 

The chapters on Scotland (which take up all but a dozen pages of the 
book) do not accord entirely with the sub-title of the series in that they do 
not deal primarily with the development of the law or of the constitution 
in Scotland. Rather is this book, certainly for the most part, a survey of 
the modern law, though it is fair to point out that the inadequate existing 
knowledge of Scottish legal history would not have rendered any extended 
study on historical lines possible, while much of the modern public law is 
the same as or similar to that described in the English part of the volume. 

Professor Smith opens with a sketch of the historical background which 
brings the tale down to 1707 only and, while admitting that the detailed 
investigation necessary for confident generalisation about the later history 
of Scots law has not been done, it seems unfortunate that so little is said. 
at this point about later developments, though it is true that in the subsequent 
discussion of many particular doctrines due regard is paid to the evolution 
of the doctrines in question. This may, however, tend to suggest that 
development stopped at 1707 and that everything thereafter emanated from 
London, which is not the case at all. But equally the teaching of Scottish 
history in schools tends to stop at 1707 and many Scots are most woefully , 
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ignorant of post-1707 history. Then follow twenty pages dealing with the 
formal sources of the law. Among these the author rightly draws attention 
to the importance equity has had as a source, a factor frequently overlooked 
by commentators accustomed to the familiar pattern of dichotomy of law 
and equity. The absence of separate courts of equity and distinct equitable 
rights and interests has never meant that equitable pleas were ignored in 
Scotland; nor is the nobile offictem of the Court of Session the whole of 
Scottish equity. So too stress is laid on the somewhat less rigid Scottish 
attitude to the doctrine of stare decisis. 

The following chapter deals with particularly Scottish aspects of consti- 
tutional law, matters ignored in the customarily accepted books on the subject. 
Professor Smith lays stress on the pre-1707 subjection of the Scottish Crown 
to law and then considers the continuing fundamental importance of the 
Treaty of Union (which is reprinted in an Appendix) and the doubtful 
issue, notwithstanding Dicey, whether Parlament was acting ultra vires in 
altering, a8 it has done, certain provisions of the Treaty. He concludes that 
though “ Parliament does not enjoy unlimited sovereignty, variations by that 
body of the fundamental legislation of the Union may now be held in many 
respects to be ratified by acquiescence. It is not, however, inevitable that 
every future variation will meet with general acceptance in Scotland.” Again 
he rightly stresses that Parliament has under the treaty a power to alter 
the private law of Scotland only when it is “for the evident utility of the 
subjects in Scotland.” In view of the suggestions that the practice of English 
brides eloping to Scotland should be checked by making Scots law also 
require parental consent for the marriage of infants this clause still has 
important potentialities. The chapter on the courts is satisfactory and should 
clarify much confusion. Noteworthy here is the lesser position occupied by 
the justices in Scottish practice; apart from burgh police courts they could 
be dispensed with without difficulty. 

The section on criminal law is very well done; most interest here will 
probably centre on the detailed exposition of the defence of diminished 
responsibility and to the Scottish attitude to mentally abnormal criminals, 
a body of law and practice deserving of careful study elsewhere. This 
section, moreover, in view of the poverty of the current Scottish textbooks 
on criminal law deserves the careful attention of Scottish law students. The 
cardinal features of an almost entirely judge-made corpus of criminal law 
and a rational and simple, yet developed and adequate system are well 
brought out. 

Possibly the least satisfactory part of the book is that on property. The 
scope and complexity of this branch of law, particularly the Jaw relating to 
land and heritage, defies brief or simple statement but the order of discussion 
adopted does not seem quite the most suitable nor is the treatment wholly 
satisfactory; it is not that there are identifiable faults but one has the feeling 
that this was the section which was least congenial to write. 

Professor Smith has not always played safe by setting out the accepted 
view nor has he always resisted the temptation to indulge in controversy 
The notable instance of this is the discussion of the thorny topic of error 
in contract. The views he puts forward are not the conventional ones, yet 
his analysis of the cases carries conviction and it appears to the reviewer 
that he is correct in his attribution of much of the confusion to the extension 
of the term “essential error” to cases of material misrepresentation. He 
is certainly further correct in emphasising that the citation of many English 
decisions on mistake merely confuses the issue. Pre-1875 English authority 
may often be misleading owing to the dualism of law and equity. 

The discussion of reparation is to be warmly commended in view of the 
common tendency, quite common even in Scottish practice and in utterances 
ez cathedra, to assume, or be deluded by the study of English books and 
cases or by incautious or unfounded dicta, that the law of reparation and the 
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law of tort are in most respects the same for all practical purposes. It is 
true that the result is frequently the same in both systems but the fundamental 
premises and processes of thought may be very different, as Lord Cooper 
several times tried to remind Scots lawyers. Thus the author emphasises the 
generality of the obligation to make reparation and the absence of any 
concept of particular duty in negligence (though in modern Scottish practice 
the delusive factors already referred to have made averment of particular 
duty common form in every case). Buckland might have found useful support 
for his views on the duty to take care in these pages. 

Considered in its entirety there is no doubt that Professor Smith has 
written a most valuable conspectus of Scots law, scholarly, lively, and in 
many respects strikingly original; it can be commended as one to be read 
with interest and profit by many different classes of readers: common lawyers 
in England and abroad will see how distinct the Scottish system is and how 
a quite different legal approach works within a similar social, political and 
economic framework. Comparative lawyers will find this an accurate and 
comprehensive guide to all the main departments and principles of modern 
Scots law, and they should note how several times the author draws for 
support on Roman-Dutch law, a system very similarly placed in origins and 
present status vis-à-vis the common law; in numerous places too Professor 
Smith has mentioned common;law counterparts in procedure or terminology 
for the benefit of such readers. For both students and non-legal readers in 
Scotland it is far and away the best general and introductory (but not 
elementary) account of their legal system and its principles and it thereby 
satisfactorily fills a long-standing gap. Not least for Scottish lawyers, and 
even Scottish judges or judges who have to handle Scottish cases, it supplies 
& perspective view of the wood, not too confused by trees, which should 
frequently correct facile assumptions of identity with English rules or mistakes 
founded on the inadequacies and defective analyses common in older books. 
Professor Smith has at many points rightly directed pithy criticism at London 
ignorance of or apathy towards Scottish legal institutions, the abominable 
practice of “application to Scotland” sections in statutes, the long-unsatis- 
factory appellate jurisdiction of the House of Lords, the facile suggestion 
that Scots law is in many respects just a vdriant of common law, and the 
general identification of England with Britain and English law with the right 
and normal. Equally rightly he emphasises the individual qualities and 
distinctive merits of the Scottish system. Not least doeg he deserve credit 
for a book very much of which is based on original work and fresh examination 
of cases and principles. While taking full account of earlier work it is not 
just a synthesis or compilation but an important contribution to Scottish 
legal literature and it is to be hoped that it will receive the attention and 
study which it merits. There are one or two trivial errors: the Stair Society 
was founded in 1984 (p. 604n.), and the local judge is the Shertff-Substitute 
p. 628). 

The final chapter, contributed by Mr. Sheridan, gives an interesting account 
of the vestigial legal institutions of the Channel Islands, 


Davin M. WALKER. 


THREE GREAT SYSTEMS OF JURISPRUDENCE. By K. Kamana KAGAN, 
M.LITT.(Cantab), Lecturer in Codes, Jews’ College, London. 
[London: Stevens & Sons, Ltd. 1955. 199 pp. (index 7 pp.) 
and xii. 25s.] 


Tim word “jurisprudence” in the title of this book is the “ imposing 
quadrisyllable,” since the work is concerned with the “comparison” of three 
legal systems, the English, the Roman and the Jewish. There can be no 
valid objection to this use of the word. Austinian success in persuading so 
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many speakers of the English language to use the word “law” in a particular 
way is not paralleled by a like success with regard to his recommendation 
of the use of the word “ jurisprudence.” But there is one passage in the 
book where the use of the word “ jurisprudence” is not merely extraordinary 
but suggests a confusion of ideas. The author writes: 


“Neither is Jewish jurisprudence conceivable in different aspects: 
nor can it be specified in different compartments such as analytical 
jurisprudence, historical jurisprudence or ethical jurisprudence. This 
also is due to the fact that the justice of the Jewish system, which is 
actually the soul of the law, is built upon and includes the high principles 
mentioned. Therefore the jurisprudence and the positive law, which is 
the body of the Jewish system, is also not constricted and is therefore 
not confined or divided into different aspects such as analytical, ethical 
and the like.” 1 


The explanation of this passage may be that the author forgot the fact 
that writers who use the phrases “analytical jurisprudence,” “ historical 
jurisprudence” and “ethical jurisprudence” (the trichotomy is Salmond’s), 
are referring to aspects of theory about law in general, and not to divisions 
of a legal system. Jewish law could provide data for each of the branches 
of jurisprudence (in the theoretical sense). The terms of Jewish law could 
be examined for the purpose of linguistic clarification; the development of 
Jewish law could be examined in the course of the formulation of evolutionary 
generalisations; the content of Jewish law could be examined in relation 
to theories of justice. The author’s contention that Jewish law is implicitly 
based on justice might be used in a general theory of the nature of justice, 
or in & general theory of the relation of law and justice: such theorising 
constitutes the first two items of Salmond’s list of the subject-matter of 
“ethical jurisprudence.” Jewish law could furnish material for Stone’s 
“philosophical jurisprudence,” the equivalent, more or less, of Salmond’s 
“ethical jurisprudence.” “ Philosophical jurisprudence,” says Stone, is criti- 
cism of law in the Iight of theories of justice. Jewish law might stand up 
to such criticism and be passed as perfect, but it would still have been 
critically examined. The author’s awareness of the juristic use of “ juris- 
prudence” is shown by his statement: “Indeed jurisprudence, which is 
really the philosophy of law in general and in particular the philosophy 
of the basic theories of law, calls even more emphatically for an understanding 
of the psychology of human nature.” 3 

The author’s comparison is carried out on the grand scale—the general 
features of the three legal systems are presented. The broad generalisations 
of many kinds which the author propounds—he is most fertile in ideas—may 
be found stimulating by many. His most general hypothesis is that Roman 
law and English law had to develop the dualistic form of compounds of 
“law” and “equity” because they were not founded on justice, and their 
officials were not able to subordinate their development to the conception 
of justice. Of course, justice would keep “ breaking in,” but it had to contend 
with other ideas. On the other hand, “whereas other systems found it 
difficult to identify the concept of law with the idea of natural justice, the 
Talmudic lawyers never had to make any distinctions in their system between 
the two notions, since for them law and justice were in perfect harmony.” 3 


1 p. 187. 

2 p. 87. The author, nevertheless, often uses ‘' jurisprudence '’ ın the text as 
ın the title. His association of ' “jurisprudence ' ' with particular legal hese 
a confusion of ‘‘ particular jurisprudence ” with Ue Saray ee aaa 
have led to his misunderstanding of Salmond says (p. 1 2 Salmond 
atates that jurisprudence, in its specific sense as the theory or On ae of 
law, is for English law divisible into three branches: analytical, historical 
and ethical." The mtroduction of the words “for English law '’ makes 
nonsense of Salmond. 3 p. 19. 
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In elaborating this hypothesis the author discusses a number of the 
institutions of the three legal systems, such as ownership and slavery, contract 
and trust, and many of the great juristic debates, such as those concerned 
with the nature of justice, the doctrine of the social contract, the relation 
of law and custom, the distinction between rights in rem and Tights in \ 
personam, I have already quoted a sentence indicating that he discusses 
the relation of law and psychology. I can but select from this profusion of 
topics a few for comment. j 


The relationship between Roman law and English law is regarded by the 
author not as one of adoption of particular rules and institutions, though 
some borrowing of this kind did take place, but one of adoption of con- 
ceptual ordering. This ís surely the correct solution of the problem of 
the relationship. In the formative years of English law the judges and 
lawyers were men who had studied Roman law, and though they took the 
content of the laws they made from English needs and customs, they must 
have been influenced by the Roman framework of ideas. But the author’s 
confusion of law and jurisprudence reappears when he tells us that in the 
nineteenth century “the leading books on jurisprudence were written by 
scholars who were primarily civilians and whose concepts and illustrations 
were necessarily taken in large part from Roman law.”* It is true that 
Austin sought to do for English law what the German jurists had done for 
systems derived from Roman law. But the German jurists of the nineteenth 
century were not dealing directly with Roman law. Since its inception with 
the teaching of Irnerius at Bologna six centuries of “ analytical Jurisprudence ” 
had “derived” broad concepts and principles from the texts which were 
“modern Roman Jaw” but not Roman law conceptions and principles. For 
instance, as Rabbi Kagan himself shows in another part of the book,® the 
civilians and canonists of the Middle Ages created a law of contract which 
did not exist even in the time of Justinian. 


The author rightly points to the great distinction between “dominium” 
in Roman law, and “ownership” in English law. The failure to realise that 
this difference is fundamental has Jed to the many difficulties in juristic 
discussions of “ownership” which have assumed that some common or even 
“necessary” notion is present in both systems. In Roman law only one 
person was the dominus of a parcel of land: in English law there could be 
a number of estate owners. (It is assumed that we are not considering joint 
ownership.) The author rightly seeks for the explanation of the differences @ 
in the way of life of the two peoples. He tells us: 


“The Roman people, whether as a nation or ag individuals, had a 
mentality set on the acquisition of rights, power and status. Their idea 
of conquering the world was not expressed only in the attitude of the 
nation as a whole: each individual had the desire for conquest in order 
to possess power and dominium. This lust for domination is reflected 
in the rules and regulations of many institutions of the Romans, and it 
is plainly revealed in their institution and fundamental conception of 
property.” 

This is indeed a severe indictment of a people: and I do not think it 
can be justified even for the period of the Empire. It is also mistaken as 
an explanation of the origin of dominium. This is surely a corollary of 


patria potestas, and is derived from the “household gods,” ancestor-worship, 
religion described by Fustel de Coulanges in La Cité Antique. The absolute 


4 Bee p. 89 and p. 44. Kagan actually says: “Even Bracton and Glanville. 
in their own age, did not borrow very much from Roman principles and 
concepts of law and what they did borrow was the scientific way of classi- 
fication and their terminologies.” 

5 p. 89. 

t p. 82, 
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powers of the dominus of the Republic were restrained by religious 
lions and responsibilities. When the religious bonds were weakened in 
oo legal restrictions came into being. There is a parallel with feudal 
ip. The feudal lord felt social restraints: as the “cash nexus” replaced 
adal tte so the law introduced legal restrictions. 


ther distinction drawn by the author between institutions which might 

t glance appear similar is that between praetorian law and English 
equity. But his treatment of the relation between common law and equity 
does not appear to me to be completely satisfactory. He appears to assume 
that only equity is capable of introducing flexibility and adaptability into 
English law. Smal wonder that he deplores the transformation of equity 
under Lord Eldon and supports Denning L.J. in the ery for a new equity. 
It is to me a great wonder, however, that he ignores the expanding character 
of the common law though he quotes from Potter's Quest of Justice that “no 
common lawyer would have allowed that the common law was other than 
pert of the moral law.” There have always been common lawyers who have 
seen common law, as well as equity, linked with natural justice. The common 
law came into being in a Europe which accepted natural law, and it has 
not yet alienated this heritage of its birth. 


A substantial part of Three Great Systems is devoted to examination of 
“social contract theory” for the purpose of showing that European theory 
on this subject is defective, while in Jewish history and Hebrew law there 
is a social contract which earns our admiration. “ Social contract,” we are 
told, cannot have been derived from Roman law for it had no law of con- 
tract, Has Roman law, however, been seriously linked with social contract? 
Justinian I.II.6 is a doubtful basis. If some such origin for the theory had to 
be demolished the absence of a private law of contract is not the appropriate 
weapon. Social contract is a conception of public law. Our author next 
observes that 


“Rousseau’s social agreement gave rise solely to rights in personam 
between the members of the community who entered into the under- 
taking.” T 


On the other hand, 


“In Hebrew law, although the relationship did originate in agreement, 
yet once that agreement has been reached there resulted not & contract 
creating a right in personam but a social institution in which the partici- 
pants created for themselyes and for their successors a right in rem, an 
institution which enshrines justice in its broadest sense.” 


This use of the distinction between rights in personam and rights tn rem in 
a new context illustrates the fascinatingly original way in which the author 
produces new arrangements of traditional legal concepts. I think, however, 
the elements here selected will not bear the new load. The author makes 
many references to Hohfeld in relation to other matters: it is in my opinion 
unfortunate that he accepts Sohm’sa treatment of rights in rem and rights 
in personam without regard to Hohfeld’s analysis. 

In his treatment of Roman law and English law the author relies too 
much on “textbooks” and other second-hand material. Of Jewish law he is a 
master; his references, when they appear, are generally to the texts so often 
ignored in “textbooks.” When he refers to books about the laws, he usually 
refers to a Christian author to show that the enthusiasm for the Jewish legal 
system is not mere prejudice. He is indeed a powerful advocate for the justice 
of the rules and institutions of Jewish law. The slavery recognised by Jewish 
law is a humane institution. Maimonides says “One must treat his Hebrew 
slave as a brother.’ Maimonides in his hermeneutics anticipated some of the 
ideas of the linguistic analysts of today, and, according to Kagan, the Jewish 
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lawyers of Talmudic times put into practice the principles which : 
a programme of the liberal jurists of today. 


“In Hebrew law there was no necessity at all for any inte 
against formal interpretation of texts. The reading of the texts 
Bible and the codes was not limited to the mere translation. M 


the words were considered as terminologies denoting ideas, concey| 


notions. The Jewish lawyers preferred the broad and beneficial 
pretation against the strict letter. Meanings of texts in Jewish law 
are not to be gathered from the mere literal sense of the words used 
but from the social purpose which lies behind the words, and if the free 
intuition of the judge was necessary it could also be used.” ® 


The author’s presentation of Jewish law in the company of Roman law 
and English law is itself a noteworthy contribution to comparative law and 
to jurisprudence. Moreover, his fertility of ideas in the course of his 
exposition calls for admiration. It will also provoke much discussion when the 
validity of his generalisations is sought to be tested. Two major considerations 
appear to me to have been overlooked. His treatment of English law is 
curiously limited almost to eighteenth-century private law. The great contri- 
butions of English law to the institutions of government are neglected; and 
the development of institutions by the social legislation of the nineteenth 
and twentieth centuries is almost entirely ignored. In the second place,*I 
think that some reference ought to have been made to the characters of the 
political entities whose legal systems were being compared. The Roman 
and English nations constitute world powers. The Talmudic lawyers were 
dealing with the affairs of comparatively small communities, living for the 
most part under the sovereignty of other nations. This consideration is 
surely relevant to the author’s discussion. In putting it forward I do not- 
wish to be regarded as justifying the absence of justice from Roman and 
English legal rules and institutions. Nor do I wish in any way to diminish 
the importance and influence of Jewish law. Greek history and Jewish 
history alike testify to the poŵer of spiritual forces. It has been said that 
philosophy comes from Athens. It has also been written “From Zion came 
forth the law, and the word of the Lord from Jerusalem.” 


J. L. MONTROSE. 


CORRIGENDA 2 


In the review of Volkerrechiliche und Staatsrechtliche Abhandlungen, at p. 281, 
Professor Bilfinger was mistakenly described as successor to Bruns in the 
directorship of the Kaiser Wilhelm Institut fur ausldndisches und ínter- 
nationales Privatrecht in Berlin. This should read: Kaiser Wilhelm Institut 
fiir auslindisches odffentliches Recht und Vdlkerrecht. 

In line 5 at p. 472 of Professor Friedmann’s article on “ Property, Freedom, 
Security and the Supreme Court of the United States,” the words “ the court” 
should read “ Congress.” 


| 
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8 p. 25. No references are given to Talmudic or other texta in support of these 
views. 
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